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EXECUTI VE SUMVARY

California s 90-year-old workers’ conpensation systemis designed
to provide injured workers i medi ate and speedy relief without resorting
to a formal trial. Instead of involving judges and the civil courts,
injured workers may sinply file a claimthrough a no-fault,
admi ni strative process.

In theory, the process for delivering workers’ conpensation
benefits, such as nedical care, replacenent of |ost wages, and
vocational rehabilitation services, is precisely defined in the
California Labor Code and other regulations and is nostly autonmatic. In
reality, however, disputes often arise over issues such as whether an
injury in fact occurred at work, whether nedical treatnment is necessary,
and the extent to which an injury poses |ong-term consequences for the
worker. All such disputes are resolved in a single forum the Wrkers
Conpensation Appeals Board (WCAB). O the one million workers’
conpensation clains filed in California every year, about 200,000 end up
at the WCAB

For nore than 20 years, however, the workers’ conpensation courts
i ncreasingly have been perceived as a weak link in the workers’
conpensation system As early as 1981, the courts had becone so bogged
down with cases that sone observers used the word “crisis” to describe
the situation. What were once regarded as prem um judicial services
provided by the state' s ol dest social insurance system had becone so
problemfilled that a nunber of observers felt that the system was no
| onger serving the public interest.

Today, the workers’ conpensation courts are criticized primarily
for three reasons: They are slow in reaching decisions, litigation is
i ncreasi ngly expensive, and the courts’ procedures and acti ons have
l[ittle consistency statewi de. These probl ens have becone so acute that
they threaten to undernine the foundation of the entire workers
conpensati on systema “social contract” by which injured workers give up
their rights to seek damages in a civil court of |law in exchange for

conpensation that is both swift and certain
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STUDY OBJECTI VES AND APPROACH

To address this situation, the California state |egislature passed
several conprehensive workers’ conpensation reformbills in recent years
that, anmong other things, called for a top-to-bottomreview of the
courts. Wen all these bills were vetoed by the governor for budgetary
and ot her reasons, the Conmi ssion on Health and Safety and Wrkers’
Conpensation (CHSWC), an independent state comm ssion charged with
nonitoring and evaluating the California workers’ conpensation system
sought anot her avenue for conducting this review The conm ssion
provided funding to the RAND Institute for Gvil Justice (ICJ) to
conduct a conprehensive analysis of the trial-level operations of the
WCAB and the support and supervision of those operations provided by the
California Division of Wrkers’ Conpensation (DW). The I CJ) study team
focused on how the courts work, why they work the way they do, and how
t hey can be inproved.

The study team adopted a nmultifaceted approach that the 1 CJ) has
used successfully in other judicial process studies. The team nmenbers
anal yzed an on-line database conpiled by the DAC that includes nore than
a mllion workers’ conpensation cases; they reviewed case files for
nearly 1,000 clainms to identify the key factors and events infl uencing
how t hose cl ai rs were handl ed; and they visited nany of the branch
of fices of the WCAB t hroughout the state to gain a better understanding
of the processes used in litigating workers’ conpensation cases. The
| CJ study team al so conducted intensive site visits at six
representative courts and asked all the judges in those courts to record
how t hey spent their tine over the course of a week. In addition, the
study teaminterviewed a range of participants in the California
wor kers’ conpensation system including attorneys, judges, clerks,
secretaries, hearing reporters, litigants, and others, and team nenbers
sat in on many conferences and trials.

Armed with this information, the research team anal yzed the causes
of delay in the resolution of workers’ conpensation disputes, the
reasons for the high costs of litigation, and why procedures are
i nconsi stent across the state. The study team found that the nain

problenms afflicting the courts stem from decades of underfunding in the
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areas of staffing and technol ogi cal inmprovenents. Staff shortages

af fect every aspect of court operations and every part of the litigation
process. The outnoded computer system of the DWC exacerbates the
courts’ problens because the systemrequires enornmous duplication of
data entry and has very linmted capacity for casel oad nanagenent or

ef fective cal endaring. These problens |ead to del ays, increase the
private costs of prosecuting and defending cases, and create obstacles
to reform ng the outdated and contradictory rul es and procedures that
gui de the courts.

In addition to a nunber of specific recomendati ons on policies and
procedures designed to address these problens, the study team had three
mai n reconmmendat i ons:

. Provide realistic funding to fill every staff position that was
aut horized in 2001, assum ng demands on the workers’
conpensation systemrenmain at 2001 | evels.

. | mpl enent a conpl ete overhaul of the courts’ technol ogica
infrastructure without reducing short-termstaffing |evels.

. Conduct a conprehensive review, refinenent, and coordi nation of
all procedural rules governing the workers' conpensation

di spute resol ution process.

A DI STI NCTI VE SYSTEM OF JUSTI CE

Approxi mately 180 trial judges in 25 local offices across
California are at the heart of the state’'s workers' conpensation dispute
resol ution system The judges’ judicial authority stems fromthe seven
i ndependent conm ssioners of the Wrkers' Conpensation Appeal s Board who
are appoi nted by the governor and confirmed by the California Senate.
VWil e these commi ssioners have full power to review the trial judges’
deci si ons, they have no direct supervisory control over the day-to-day
operations of those judges. That authority rests with the Division of
Wor kers’ Conpensation, a part of the California Departnment of Industria
Rel ati ons. The judges are enployees of the DAC, along with the clerks,
secretaries, hearing reporters, and other support staff in the |oca
of fices. DWC administrators deci de where the judges will hold court,

the size of the hearing roons, the judges’ work hours, and the quantity
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and type of staff support provided to the judges. The adninistrators of
the DWC, along with the conmi ssioners of the WCAB, are al so responsible
for devel oping the rules and policies used throughout the dispute
resol uti on process.

Taken together, the WCAB and DWC are sonetines referred to as “The
Peopl e’ s Court” because the litigant pool is so diverse and the courts’
procedures are so infornmal that workers often represent thenselves. It
is a distinctive systemfor dispute resolution: A high-volune tribuna
t hat never uses juries, operates under relatively relaxed rul es of
evi dence, and has exclusive jurisdiction over nost work injury disputes
in this state. Judges nust approve all settlenents between injured
wor kers and insurers and nmust al so approve workers’' attorney’s fees.

Rat her than sinply acting as a state agency’s administrative |aw court,
the WCAB is a fully functioning trial court of limted jurisdiction
Moreover, it functions as part of a nmuch |arger system of treating and
conpensating work injuries and returning enpl oyees back to the workpl ace
as quickly as possible. To this end, judges are asked to construe the
law liberally with the overriding purpose of extending legally entitled
benefits to injured workers and are asked to do so “expeditiously,

i nexpensi vely, and without incunbrance of any character.”?

As noted earlier, disputes over every aspect of the workers’
conpensation systemare an ongoing fact of life. Participants in the
wor kers’ conpensation process routinely differ over, for exanple,

whether an injury did in fact arise fromwork activities, whether

nedical treatment is required at all, whether particul ar types of
treatments are necessary and who will provide them the extent of an
enpl oyee’s injuries and the long-terminpact those injuries will have on

his or her ability to make a living, whether the injured enployee’s
condition has stabilized enough to be precisely eval uated, the anpunt
and duration of any cash benefits, whether vocational rehabilitation or
ongoi ng nmedical care will be needed in the future, and nany other
critical issues. Unless these disputes are dropped or resolved

informally, the parties nust turn to the WCAB for adjudi cation

1 california Constitution, Article 14 (“Labor Relations”), Section



- XXXio -

To invoke the jurisdiction of the WCAB, a worker typically files an
Application for Adjudication. No judicial action is automatically
triggered by this filing; often, the Application is submtted shortly
after the injury has taken place but long before the worker’s nedica
condi tion has stabilized—+.e., before the effects of any long-term
di sability can be eval uated.

After the worker and the enployer or insurer are in a position to
assess the future inpact of an injury, settlenment negotiations can then
take place. |If a negotiated resolution is not possible, either side in
the dispute may then file a Declaration of Readi ness to request that the
case be placed in the queue for a future trial. The first event that
follows the filing of the Declaration, however, is the Mandatory

Settlement Conference. This conference is designed to pronote

settlenent with judicial assistance. |If a settlenment is not reached, a

date nust be set for a trial in the imediate future. |f the case goes

to trial, the judge will likely hear testinony froma handful of

wi t nesses, but the judge’'s decision will be based prinmarily upon witten

nedi cal eval uations subnmtted by each side

The judge’'s decision will be issued days or even nonths after the
trial. |If either party disputes the outcone, that party can file a
Petition for Reconsideration with the WCAB's conmi ssioners for review
If at any point in this process the parties reach a settlenent, they

must subnmit the agreement to a trial judge for formal approval.

ADDRESSI NG THE CAUSES OF DELAY

As nentioned earlier, the workers' conpensation systemis different
fromthe traditional civil law tort systemin that injured workers give
up their right to seek unlimted damages in exchange for swift and
certain conpensation and a prom se to rapidly adjudicate any disputes
that arise fromtheir claims. To enforce this social bargain
California state law requires the courts to adhere to two specific tine
l[imts within the di spute process: The courts nust hold an initial
conference within 30 days fromthe time a party asks to have the case

pl aced on the trial track through the filing of a Declaration of
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Readi ness, and the courts nust hold the trial within 75 days of the
party’s request.

The figure on this page shows the average amount of time, from 1995
to 2000, that cases took to get to conference and trial follow ng the
initial request to have them placed on the trial track. Al though these
averages, particularly the nunber of days to trial, have inproved over
the past few years, the reason for that inprovement is prinmarily the
decline in the nunber of new case filings fromthe peak nunbers in the
early 1990s, rather than nore-efficient practices. Today, even with the
reduced denmand pl aced upon the courts, the tinme that it takes to hold
both the conference and trial is nuch |onger than the amount of tine
al | owed by | aw.

VWhat are the reasons for the courts’ failure to neet the California
| egi slature’s mandates? As di scussed next, the I CJ study team concl uded
that the causes of delays in holding conferences are quite different

fromthe causes of delays in going to trial
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Delays in Getting to Conference
The 1 C) study team found understaffing to be the nost inportant
factor behind the slow pace in scheduling conferences. Mst key

positions in the California workers’ conpensation courts have been
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severely understaffed for years, with the nost serious understaffing
problem at the support-staff level: Cerks are in very short supply.

Overall, DWC |l ocal offices actually staff only about 70 percent of
t he nunber of authorized clerical-support positions because of a
conbi nati on of insufficient funds for hiring, nonconpetitive salaries,
and high turnover rates. Some offices are operating with only half the
nunber of authorized clerks. Because workers' conpensation cases
generate a great deal of paperwork, a chronic shortage of clerks creates
a serious bottleneck in the system particularly in getting cases to the
initial conference stage. Cerks nust review pleadings for conpliance
with [egal requirements, enter relevant information into a conputerized
dat abase, cal endar conferences and trials, deal with questions fromthe
public, performnmnost file nanagenment tasks, archive ol der cases, and
performa host of other duties. Because of understaffing and the heavy
wor kl oad of the average clerk, it is not unconmon for an office’s
clerical staff to take 30 days just to process the request for trial and
schedul e a date for the initial conference. In other words, this step
al one can consune all the tine legally allotted to hold the Mandatory
Settl ement Conference.

As a result, the study teamrecomends that DWC administrators give
top priority to hiring, training, and retaining clerks. Hring and
retention can be inproved by slightly increasing clerks’ pay to make it
comensurate with the clerks’ responsibilities and conparable with staff
pay at other adm nistrative |aw courts in the state.

The high clerical turnover rate nmakes retaining the clerks’
supervisors vital to the courts’ efficient operations. However, because
lead clerks (i.e., supervisors) make | ess noney than judges’ secretaries
do, they tend to | eave their positions as soon as they find an
opportunity for an intraoffice pronotion. To address this problem the
study team al so recomends that the clerical supervisor at each DWC
| ocal office be paid as nmuch as judges’ secretaries.

The hiring and retention neasures that the study teamreconmends
wi Il require nmaking changes to the state’'s traditional budgeting
practices, which currently provide only 79 percent of the funds required

to fully staff all existing authorized positions (including clerks,
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judges, secretaries, and other staff menbers) at the workers’
conpensation courts. The study team al so reconmends that the DWC t ake
aggressive steps to ninimze workers’' conpensati on-rel ated vacanci es

anong its own staff and to inprove the clerical training process.

Delays in CGetting to Trial

The sources of delay in getting clains to trial are another matter
Judi cial resource levels contribute to delay, but they do not fully
explain why trials are not being held within the mandated 75-day tine
l[imt. Here, the study points to the behavior of judges, particularly
j udges who manage their personal trial calendars in counterproductive
ways, or who liberally grant continuances, or who have not devel oped
good case managenent or trial decisionnaking skills.

Judges have the ability to slow the pace of litigation in sone
of fices by underscheduling the nunber of trials they hear or by freely
granting continuances on the day of the hearing, sonetinmes postponing
trial dates indefinitely. Although workers’ conpensation trials are
traditionally very brief (with in-court testinony typically lasting two
hours or less), the study showed that judges spend about four hours
working on a case following the trial for every hour of testinony heard
during the trial. This additional time is spent drafting a required
sunmary of all the evidence heard, review ng nedical reports, witing a
| engt hy opinion, and frequently responding to an appeal +asks not
normal Iy perforned by civil court judges who, for the nost part, preside
over trials but do not decide cases. Preparing for trial adds yet nore
hours to a judge's workload for each hearing.

Therefore, one can understand why judges would try to minimze the
nunber of trials they conduct to allow enough tine for their other
duties. But sone judges carry this practice to an extrene. The under-
schedul i ng and questi onabl e conti nuance practices of a few judges can
extend the entire trial calendar for all other judges in that office.

The study team proposes several reforns to nmitigate problens
related to trial scheduling:

. First, when offices experience difficulties in getting trials

schedul ed within 45 days of the initial conference (especially
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if this situation appears to be linmted to certain judges),
then the office should consider nmoving to a systemin which a
judge other than the conference judge is typically assigned to
handle the trial following the initial conference. The study
t eam acknow edged that such procedural changes shoul d be
evaluated to determine if they actually increase efficiency and
whet her they should be adopted nore widely.

Second, judges should not be allowed to continue a norning
trial to another day just because the trial was not conpleted
by noon.

Third, DWC | ocal offices should review the formul as they use
for trial calendaring to ensure sone |imted anount of

over booki ng. Scheduling slightly nore trials than a judge can
actually hear in one day is justified because nmany, if not
nost, of the cases will be settled before they reach trial
Wil e the post-trial demands on a judge's time that each
hearing requires shoul d be considered when refining the tria
cal endaring fornulas, nmaking sure that a trial is held as soon
as possible in every instance should be considered the shared
responsibility of all judges in an office.

Finally, a nore flexible and efficient “rollover” policy would
al | ow overbooked cases that failed to settle to be quickly
reassigned to available judges on the day of a trial, a change
that would also help fill some judges’ occasionally enpty tria

cal endar s.

The study team al so identified another cause of trial delays: Sone

j udges take an unreasonabl e amount of tinme to subnit decisions after a

heari ng.

The study team found that, in sone instances, judges took nore

than three nonths to reach a decision, even though 30 days is the

maxi mumtine established by statute. Even anbng judges in the sane

office with about the same workloads, there were wi de disparities in the

tinme they took to issue a decision. Interviews with secretaries and

hearing reporters who work with judges who were slow to submit their

deci si ons suggested that those judges sinmply |acked the necessary

organi zati onal and time-managenment skills.
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One of the study teanis nost inportant recomendations is that
judges need nore formal training in howto performthe tasks required of
them Most new judges cone fromthe ranks of attorney-advocates and
therefore are already fanmiliar with the world of workers’ conpensation
| aw and practice. But new judges often have little experience in
efficient note-taking during testinony, pronoting settlenents between
contentious parties, managi ng a crowded conference cal endar, issuing
deci si ons quickly and conpetently following trial, and witing a well -
reasoned opinion. As a result, sone judges operate in the sane
inefficient way year after year because they have not been offered
alternatives on how to nmanage their casel oads or streanline various
t asks.

The study al so suggests that each presiding judge (the supervising
judge at each DWC local office) be firmy conmitted to cutting del ays.
In so doing, the presiding judges should spend nore tinme nmentoring the
judges they supervise, nake greater efforts to nonitor judicial
performance, and | ook for good case-nanagenent skills in candidates for

j udge positions.

REDUCI NG UNNECESSARY LI TI GATI ON COSTS

The study team found that the pernmissive attitude of some judges in
granting continuances at conferences and granting requests for
post ponenents on the day of trial not only slows down the overal
judicial process, it results in repeated appearances by counsel over the
life of a drawn-out dispute. Every subsequent court date can be costly
to defendants who nust pay their counsel for each court appearance (even
if the matter is continued), costly to workers’ attorneys who have only
alimted amount of tine to devote to each case, and costly to workers
who nust take a day off fromtheir jobs each tinme they have to appear in
court.

The study team found that nost of the continuances granted at the
initial conferences were not issued to help the parties finalize an
i npendi ng settlenent; instead, they were granted as the result of a
party waiting until the last minute to nake a claimthat the case was

not ready for trial. It is not unconmon for attorneys to exami ne a case
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file for the first tine right before a conference. Because all future
di scovery is cut off after a trial date is fornmally set at the end of
t he conference, an attorney who has not reviewed a case for nore than a
few m nutes may | ook for an excuse to request a delay through a
continuance or through an order to take the case off the trial cal endar
Mor eover, an attorney who is not yet familiar with a file is |ess
effective in settlenent negotiations (the primary purpose of the initia
conference) and often fails to obtain authority to settle the case in
advance of the initial conference.
Curtailing last-mnute postponenents may be the single nost
i mportant step to reducing litigation costs. The authors of this report
nmake several proposals to help reduce the nunber of such postponenents:
. Q her than those related to illnesses and energenci es,
conti nuances and renovals fromthe trial cal endar should be
considered only if specific requests are nade in witing,
filed, and served within a specific nunber of days after the
filing of the Declaration of Readiness. By forcing parties in
a case to review the case file at the time the request for
trial is nade, the settlenment process at the initial conference
is more likely to be successful, thereby avoiding a trial and
reduci ng costs.
. More proactive case nanagenent is needed for cases that are
continued. No continuance should be granted without (1) the
parties in a case being given a specific date to return, (2)
the judge explicitly detailing in the file the reasons for
granting the request, and (3) orders being issued describing
what is to be done to get the case back on track. Many judges
currently grant requests for postponerment w thout requiring any
ot her next step, causing the case to drift into “judicial
[inbo” and sonetimes into an endl ess cycle of costly del ays.
. Judges must stop granting requests for postponenents on the day
of trial in all but the nost extraordinary circunmstances. |If a
judge is faced with nore trials than can be heard in a single
day, the presiding judge should be inmrediately i nformed and the

case rolled over to another judicial officer, if possible.
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MAKI NG PROCEDURES MORE UNI FORM

One of the main conplaints heard frompractitioners and judges is
that the rul es governing practice in workers' conpensation courts across
the state are unclear and inconsistent. These concerns are not
surprising given that the controlling rules and procedures are derived
froma w de variety of sources, including the California Labor Code,
WCAB Rul es, DWC Administrative Director Rules, and the DWJ WCAB Policy &
Procedural Mnual. Because the rules are sonetines contradictory,
vague, confusing, or convoluted, many local offices and judges invent
their own procedures or evaluative criteria, creating a hodgepodge of
largely unwitten | ocal practices across the state.

In addressing the issue of uniformty, the authors of this report
nmake a distinction between the pretrial and trial litigation phases.
The trial already has built-in procedures that encourage uniformty.
The judge’s production of a conprehensive sumary of evi dence presented
at trial, the use of detail ed and organi zed reports for the presentation
of medi cal evidence as opposed to only brief oral testinony, the
relatively unhurried post-trial decisionmaki ng process, the requirenent
that the judge nmust clearly docunent the reasoning behind his or her
decision, and the ability of litigants to easily appeal on questions of
fact rather than solely on questions of law are all practices that help
to ensure high-quality trial outcomes. But such safeguards do not exi st
for pretrial decisions and case managenent.

The study team found wi de variation in judicial actions and
behavior prior to trial, including how judges handl e continuances and
ot her postponenents, the standards they use to deci de whet her proposed
settlenents conply with the law, and the criteria they use to approve
attorneys’ fees. |In nost instances, the reasons for the variation in
behavi or appeared to stemfromthe rules thensel ves; often, there was
sinmply no cl ear and unamnbi guous gui dance on the proper course of action
in a case.

To pronote greater uniformity and efficiency in the rules governing
practice in the workers’ conpensation courts, the study team reconmends
a coordinated and long-termeffort by both the WCAB and the DWC to (1)

revi ew the various sources of the rules, (2) elimnate or correct
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| anguage that is no longer relevant or that is vague or confusing, (3)
highlight the rules that are clear and straightforward, (4) provide
suppl enental commentary to act as gui deposts in naking decisions, and
(5) revise the forns and procedures accordingly. This review should be
conducted not only by WCAB conm ssi oners and DWC adm nistrators but al so
by judges and attorneys to nmake sure that the new rules will work in
actual practice. This review process is the single npost inmportant step
that can be taken imediately to inprove uniformty prior to trial

VWi le progress in this area has been nade recently, much nore is needed.

RETHI NKI NG A NUMBER OF PAST REFORM PROPOSALS

Wil e the study team has proposed a nunber of reconmendations for
change, the team al so explored several prom nent reform proposals
frequently cited in the debate about California s workers’ conpensation
courts. The study team found that those proposals m ght be unnecessary,
ill advised, costly, or premature. They include proposals to (1)
i mpl enent a new aut omat ed case nanagenent system without first
i ncreasing staff |evels and perfornming a conprehensive revi ew of
regul ations, (2) create a new upper-|level systemni de position of Court
Admi nistrator, (3) elimnate specific judicial tasks in order to reduce
judges’ workl oads, and (4) require an additional case status conference
at the outset of every dispute. The follow ng section presents the pros

and cons of each proposal

Updating the Conputer System Wt hout Adequate Staffing, Funding, and
Pl anni ng

We noted earlier that the DAC s conputer systemis woefully
out dat ed, consunes enornous staff resources, and is in need of an
overhaul. However, noving to an automated case nmanagenent system and
electronic filing of clainms and pl eadi ngs without supplenmental funding
and staffing will likely lead to significant and costly disruptions in
case processing in the short termand a flawed upgrade in the long term
The consi derabl e expense of designing and installing a new system woul d
be incurred at a tinme when the workers’ conpensation courts clearly do
not have enough avail able staff at their local offices. 1In the current

fiscal environnent, taking such a step to fund the inplenentation of



updat ed technol ogy would likely reduce personnel |evels even further, a
situation that could have di sastrous consequences for litigants.
Moving to an automated systemwithout first review ng existing

regul ati ons and policies mght also “cenent in” current inefficient
practices, contradictory regul ati ons, and out-of-date pleadings. Wile
t he study team enphasi zes that the current el ectronic case managenent
systemis a source of nuch wasted tinme and effort, and recomrends that

t he groundwork for inplenentation of an updated system (such as

expl oring design alternatives and seeking suppl emental state funding) be
initiated as soon as possible, they caution, however, that a significant
di version of funds or staffing for this purpose could prove to be
count er producti ve. Adequate staffing, funding, and planning for future

t echnol ogi cal upgrades shoul d be inpl enented simultaneously.

Creating a New Court Adm nistrator Position

Recent |egislation? signed by Governor Gray Davis in 2002
est abl i shes the new position of a systemwi de court adm nistrator who
will be charged with expediting the judicial process, supervising
j udges, and establishing uniformcourt procedures. The study team found
that even if the court adnministrator’s position had nore-sweepi ng powers
than those eventually approved in AB 749 (as were envisioned in an
earlier version of the legislation), the position wuld still be
unlikely to address the critical causes of delay, high litigation costs,
and contradictory regulations identified in the teanis analysis. In
fact, the study teamfound that the court adm nistrator woul d have had
no greater supervisory powers than the adm nistrative director of the
DWC has today, nor would the position as it was originally envisioned
have had additional authority to increase resources or nmake judges
adhere to deadlines and other rules. Mreover, establishing the new
position and staffing the court admnistrator’s office would likely
shift resources away fromthe [ owest-paid positions in the DAC, the

department |evel that needs increased staff resources the nost.

2 California Assenbly Bill No. 749, 2001-2002 Reg. Sess., chaptered
February 19, 2002.
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El i minating Two Specific Judicial Tasks

The 1 C) study teamalso rejected the idea of elinminating two |ong-
standi ng judicial requirenments—the summary of evidence and the revi ew of
all settlements—despite the hours of |abor they require of already
overwor ked judges. The study found that summaries of evidence, which
are typically prepared from copious handwitten notes and are very time-
consumi ng, provide a great benefit to the decisionnaking process and
substantial savings in private litigation costs. Judges currently are
also required to review all proposed settlenents. Although about 15
percent of a judge's tine is spent review ng proposed agreenents, the
study team found that the effort expended on this task was justified
because so many conplicated cases are resolved by workers thensel ves
wi t hout the assistance of an attorney. Even in cases involving
attorneys on both sides, judicial review helps to protect the interests
of lien clainmants who do not always participate directly in the

settl enent process.

Requiring an Initial Status Conference

The study team found the “one conference, one trial” litigation
nodel (currently utilized by the WCAB) to be a reasonable one, and did
not endorse the proposal that an initial “status conference” be required
to identify potential problens early in a case. While such a practice
may be justified in particular cases, the study team found that the
admi ni strative costs for adopting this proposal statew de would be

over whel m ng.

CONCLUSI ONS

VWhat is the nmain factor behind the problenms of the so-called
People’s Court? The study teamfound little evidence to support a
nunber of widely held views on this question

It is not that the WCAB and DWC administration is indifferent to
the systenis problens or is resistant to reform in fact, administrators
appear to be consumed by problens of chronic staff shortages and have
l[ittle opportunity to address systemwi de probl ens.

It is not that current rules and policies are at the heart of the

courts’ problenms and sinply need to be nodified to achieve nore pronpt
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resol utions and fewer court appearances. Revanping the rules would do
little on its own to correct the courts’ nost pressing problens.

And, above all, it is not that the courts have excess funds that
contribute to waste and inefficiencies, and therefore the courts need to
be underfunded to make themrun “l eaner and neaner.” The full report on
this study lays that theory to rest with a conprehensive description of
the inefficiencies created by inadequate budgets, which have resulted in
high staff turnover, the inability to attract conpetent personnel
out roded computi ng equi prent, the lack of a nodern case nanagenent
i nformation system packing of initial conference cal endars, and judges
bei ng overloaded with trial work. Al of these problens are synptons of
a systemthat is failing on its promse to deliver swift and equitable
conpensation for workplace injuries.

The study team concludes that the prinmary source of the conplaints
fromthe workers' conpensation community is the chronic funding
shortage, which has hanpered hiring, training, and technol ogi ca
i mprovenents for decades. Year after year of scranmbling to provide
| ocal offices with the bare m ni mum of staff has prevented DWC
admini stration from addressing | ong-term needs, nost notably the |ong-
overdue upgrade of the courts’ information technology infra-structure.
Ironically, the courts’ conputer system has made staff shortages nore
acute because the outnoded systemrequires a great deal of duplicate
data entry. Its inability to automatically schedule future conferences
and trials neans that clerks nmust |aboriously performthe task of
cal endari ng the exact same way that they have for decades, resulting in
del ays in scheduling initial conferences and in costly cal endaring
conflicts for litigants. Mbreover, the systemis so old that it offers
l[ittle help as a managenent tool to nore efficiently allocate judicial
resources. Yet, replacing this system has not been possible given the
gaping holes in office staffing that have been the status quo in nearly
every fiscal year in recent nenory.

In the face of long-termfunding and staffing shortages, procedura
uniformity also has becone nore difficult to achieve. To neet
| egislatively mandated tinme linmits for case processing, sone |oca

of fices, for exanple, have dispensed with certain aspects of pleading
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review that the offices believe consunme unjustifiable anounts of staff
resources. And plans for uniformtraining manuals for staff have been
on the back burner for years because |lead clerks and | ead secretaries
cannot be spared to draft the docunments. The problem of nonuniformty
is not likely to go away anytime soon: The assignnment of judges and
administrators to the nuch-needed | ong-termtask of review ng
conflicting or ambi guous procedural regul ations has been nmade extrenely
difficult in a fiscal environment such as the current one

Most inmportant, insufficient staffing |evels can di mnish the
quality of justice. Judges who are facing considerabl e workl oad denands
fromevery trial over which they preside nay prefer the idea of granting
requests for continuances, however questionable they may be, over nore
pronpt resolutions that would add yet nmore work to their plates. Wen
trials do take place, a judge's careful and deliberate review of the
record when maki ng a deci sion may not be possi bl e because of other
equal Iy pressing demands on the judge's time. Presiding judges are
unable to closely supervise the work of their trial judges, as |long as
t hose presiding judges have to handle a nearly equal share of each
of fice's routine casel oad, a conplaint the research team heard again and
again fromboth defense counsel and injured workers’ attorneys.
Resour ce shortages have al so prevented initial and ongoing training of
trial judges. As a result, there is a great disparity in the know edge
and abilities anpbng those who are asked to be the final arbiters in this

system

SUMVARY OF RECOMVENDATI ONS

The 1 C) study team devel oped three nmain recomendati ons to address
the problens confronting California s workers’ conpensation courts, in
addition to a nunmber of specific recomendati ons on workers’

conpensati on system policies and procedures.

Mai n Reconmmendat i ons

1. Provide adequate funding to fill every position that was
aut horized in 2001, assuming that demands on the systemremain at 2001
| evels. Rather than calling for nore positions, the study team found

that staffing levels authorized in 2001 reasonably match current
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casel oads. But the traditional practice of state government has been to
provide the DAC with just 79 percent of the funds needed to fill all
aut hori zed positions. This study calls for addressing this built-in
shortfall and filling all authorized positions. Adequate funding al so
i ncl udes adjustnents in the salaries for specific job classifications,
nost notably for clerks and their supervisors, which need to be high
enough to attract and retain qualified recruits. Sonme offices, for
exanpl e, are currently operating at half the nunber of clerks for which
they are authorized, a staffing |evel far bel ow what was needed to
process the enornmous anount of paperwork generated in 2001

I f demands placed on the workers’ conpensati on systemincrease from
2001 levels as a result of population growh, changes in the rules for
wor kers’ conpensation, or for any other reason, the nunmber of authorized
positions woul d have to increase as well. Utimtely, adequate funding

must be nade avail abl e each year, and not sinply as a one-tine fix.

2. Inplement a conplete overhaul of the court’s technol ogi ca
infrastructure without reducing short-termstaff levels. The DWC d ains
Adj udi cati on On-Li ne System (CAOLS) used for case nanagenment purposes is
woeful Iy outdated. CAOLS clearly is a source of nuch waste and del ay,
and it should be replaced. Any such systemreplacenent or overhaul
however, must be in addition to, and not in exchange for, adequate
funding for current personnel requirenents. Only after a nodern case
managenent systemis in place, and the |ong-touted benefits of
electronic filing cone to pass, can the nunber of support positions be
reduced, as well as the costs of administering the workers’ conpensation
courts. Until then, those responsible for resource allocation rmust be
willing to support full staffing levels and the costs of the infra-

structure upgrade.

3. Conduct a conprehensive review, refinenent, and coordi nation of
all procedural rules. Existing WCAB Rul es, DWC Administrative Director
Rul es, directives contained in the DWJ/WCAB Policy & Procedural Manual
and the set of official pleadings all nust be updated, coordinated, and

made consistent by a standing conmittee conposed of judges, WCAB
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conmi ssioners, DWC administrators, practitioners, and other menbers of

t he workers’ conpensation comunity. A key goal of this group should be
to minimze variation in interpreting procedural rules, including what
constitutes good cause for granting continuances and orders to take a
case out of the trial queue. The conm ssioners of the WCAB have
recently taken some steps toward the goal of conducting a conprehensive
review, but an even greater effort needs to be nmde.

The revi ew process nust al so be ongoing so that no rule or
regul ati on becones so irrelevant or unrealistic that it ends up being
routinely ignored by judges and practitioners. As with the need for
adequate funding, a one-tinme review would be nothing nore than a

tenporary fix.

Speci fi ¢ Recommendati ons

The study team al so proposes a nunber of specific recomrendations
to address the problens faced by the California workers’ conpensation
courts. Sone of those reconmendations are listed here, and a conplete

list is contained in the report that follows.

Reconmendat i ons Concerning Judi ci al Responsibilities and Training

. Presi ding judges nmust view the goal of ensuring the pronpt,
uni form and streamnmlined resolution of the office s casel oad as
their primary duty. Their close nonitoring of the actions of
trial judges and support staff is critical to ensuring that
both the letter and spirit of administrative policy and fornma
regul ations are carried out.

. Judges need nore than an extensive know edge of workers’
conpensation rules and case law to effectively carry out their
duties. They nust have the necessary skills for perforning the
case managenent and deci si onnaki ng aspects of their jobs. The
existing training in this area is inadequate and needs
i mprovenent.

. New trai ning prograns for judges should focus on the best ways
for themto manage individual caseloads and to issue tria

deci sions rapidly.
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Recomendat i ons Concerni ng Conference and Trial Scheduling

Trial cal endaring should be done by clerical staff and not by

t he judge who presides over the Mandatory Settl enent Conference
(MSC) .

If local offices are having problens with scheduling and
conpleting trials within a reasonable period of time follow ng
the MSC, then the office should consider noving to a systemin
whi ch a judge other than the conference judge is typically
assigned to handle the trial following the initial conference.
In such a system the trial judge assignnent is generally nade
according to which judge has the next avail able open trial

slot. The DWC should evaluate the effects of any office’'s
change in their policy regarding trial judge assignnent, both
for assessing whether the new policy should be adopted
systemwi de and for determining if the switch has in fact
achieved its goals at the office in question

Cal endari ng fornul as should be nonitored and regul arly adjusted
to ensure that each judge has a sufficient and bal anced tri al
wor kl oad. Better procedures are needed for shifting cases from
over booked judges on a trial day to other judges with a |ighter
trial schedule. A nmandatory “roll call” at the begi nning of
the daily trial calendar should aid judges in determ ning

whet her they can hear all the trials scheduled for themthat
day. The presiding judge should be regularly updated with

i nfornmati on about cancel ed and anticipated trials each norning.
If offices are having problenms with scheduling and conpl eting
trials within a reasonable tine, they should consider swtching
to a single day-long trial calendar rather than using separate

cal endars for the norning and afternoon

Recomendat i ons Concer ni ng Post ponenent s

Except under extraordinary circunstances, judges at conferences
shoul d grant continuances or orders to take a case off the
trial calendar only if they receive formal, witten requests
fromthe noving party before the initial conference detailing

t he reasons for the postponenent.
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Unl ess they are associated with an inpending settlenment, day-
of -trial requests for continuances or orders to take a case off
the trial cal endar should rarely be granted. |f granted,
counsel should be required to serve their respective clients
with a copy of the detailed order.

No continuance or order taking a case off the trial cal endar
shoul d be granted at a conference or trial wthout (1) setting
a new date for the parties to return, (2) explaining to the
parties in witing why the delay was granted, and (3) outlining
what is to be acconplished during the delay. A litigant’s
failure to acconplish the prom sed tasks should be a subject of

great concern to a judge.

Recomendat i ons Concerning Settlenents and Attorneys’ Fees

Judges should continue to review all proposed settlenents.
Judicial oversight is an inmportant way to ensure that the

m ssion of the workers’ conpensation systemis carried out
under all circunstances.

The standards for granting settlenents, and the formthose
agreenents can take, need to be nore precisely defined to
reduce frustration anong the bar when attorneys request
approval of proposed settlenent agreements and to address the
serious probl em of nonuniform application of approval criteria.
The criteria for the awardi ng of both attorneys’ fees and
deposition fees need to be nore precisely defined to reduce
frustration anmong the bar when attorneys nake fee requests and

to address the problem of nonuniform awards.

Recomendati ons Concerning ther Pretrial Matters

The rul es regardi ng preconference screening of Declarations of
Readi ness and the rul es regardi ng any revi ew of Cbjections
filed in response to those trial requests need to be clarified.
The criteria for deternm ning what constitutes availability of a
representative with settlenent authority need to be clarified,
and judges shoul d be given better guidance on what to do when a

representative is not present or is not avail able.

Recomendati ons Concerning Trials
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. If any trial decisions are pending for nore than 30 days after
the final receipt of all evidence in a case, the delay should
be consi dered presunptive evidence that the judge has
unfinished work in his or her daily duties. A delay of nore
than 60 days shoul d be perceived as a clear sign that the judge
requires additional training in the decisionnaking process.

. Judges shoul d be allowed to adopt their original Opinion and
Deci sion as a Report on Reconsideration if they certify that
t hey have done a full review of the Petition for
Reconsi derati on and have consi dered possible nodifications to
t hei r deci sion.

Reconmendat i ons Concer ni ng Technol ogy and Adnini stration

. Al t hough a systemfor electronic filing of pleadings is clearly
the nodel of the future, inplenmenting such a systemwithin the
California workers’ conpensation courts is premature at this
time. Electronic filing should beconme the standard net hod for
filing documents with the WCAB only after the CACLS has been
conpletely replaced and the rules of practice and procedure
have been revi ewed and updat ed.

. A networ ked cal endaring systemfor the scheduling of trials and
conferences should be the top priority anmong new t echnol ogi cal
i mpl enentations. Al clerks should be trained in the use of
this system and shoul d be able to operate it fromany ternina
within the district offices to avoid bottlenecks during
absences. Litigants should be able to renotely provide
potentially conflicting court dates to reduce scheduling

pr obl ens.

A BLUEPRI NT FOR THE FUTURE

The WCAB has becone a focus of attention for those who feel that
the entire California workers’ conpensation system has strayed fromits
original purpose of delivering swift and certain benefits through a
user-friendly dispute resolution systemthat serves the interests of

i njured workers, enployers, and other litigants.
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This study suggests that if the way in which the courts operate
continues to be plagued by unnecessary delays that frustrate injured
wor kers and their enployers, by unreasonable private and public
litigation costs, and by unexpected outcones due to idiosyncratic
procedures, the California workers’ conpensation systemis in fact
failing to serve its statutory and historical mandate. The I CJ study
team s recommendations offer a blueprint for judicial and adninistrative

reformthat will help the systemto fulfill that mandate
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