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_ PREFACE

This report is one of four RAND reports cvaluating the pilot program of the Civil Jus-
tice Reform Act (CJRA) of 1990. It (races the stages in the implementation of the CJRA
in the study districts: the recommendations of the advisory groups, the plans
adopted by the districts, and the plans actually implemented. The study was under-
taken at the request of the Judicial Conference of the United States.

The companion reports are:

Just, Speedy, and Inexpensive? An Fvaluation of fudicial Case Managernent Under
the Civil Justice Reform Act, RAND, MR-800-1C], by Jamcs S. Kakalik, Terence
Dunworth, Laural A. Hill, Daniel McCalfrey, Marian Oshiro, Nicholas M. Pace,
and Mary E. Vaiana, 1996. This executive summary provides an overview of the
purpose ol the CIRA, the basic design of the evaluation, the key findings, and
their policy implications.

An Lvaluation of Judicial Case Management Under the Civil Justice Refurm Act,
RAND, MR-802-1C], by James S. Kakalik, Terence Dunworth, Laural A, Hill,
Daniel McCaffrey, Marian Oshiro, Nicholas M. Pace, and Mary E. Vaiana, 1996,
This docuruent presents the main descriptive and statistical evaluation of how
the CJRA case management principles implemented in the study districts af-
fected cost, time o disposition, and participants’ satisfaction and views of
fairness.

An Evaluation of Mediation and Early Newutral Evaluation Under the Civil Justice
Reform Act, RAND, MR-803-1C), by James 8. Kakalik, Terence Dunworth, Laural
A. Hill, Daniel McCaffrey, Marian Oshiro, Nicholas M. Pace, and Mary L. Vaiana,
1996. This document discusses the results of an evaluation of mediation and
neutral evaluation designed to supplement the alternative dispuie resolution
assessment contained in the main CJRA evaluation,
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SUMMARY

The Civil Justice Reform Act (CJRA) of 1930 is rooted in more than a decade of con-
cern that cases in federal courts take too long and cost litigants too much. As a con-
sequence, proponents of reform argue, some litigants are denied access to justice,
and many litigants incur inappropriate burdens when they turn to the courts for
assistance in resolving disputes. In the late 1980s, several groups, including the
Federal Courts Study Committee and the Council on Competitiveness, began
formulating reform proposals. One of these—the Task Force on Givil Justice Reform,
initiated by Senator Joscph Biden and convened by the Brookings Institution—
produced a sct of recommendations that ultimately led to legislation. The task force
compriscd lcading litigators from the plaintiffs’ and defense bar, civil and women's
rights lawyers, attorneys representing consumer and environmental organizations,
representatives of the insurance industry, general counsels of major corporations,
lormer judges, and law professors.

The new legislation, the CIRA, required each federal district court 1o conduct a self-
study with the aid of an advisory group and to develop a plan for civil case manage-
ment to reduce costs and delay. To provide an empirical basis for assessing new pro-
cedures adopted under the act, the legislation also provided for an independent
evaluation. It created a pilot program requiring ten districts to incorporate six prin-
ciples of case management into their plans and to consider incorporating six other
case management techniques. The evaluation included ten other districts to permit
comparisons.

The Judicial Conference and the Administrative Office of the U.S. Courts asked
RAND's Institute for Civil Justice to cvaluate the implementation and the effects of
the CJRA in these districts. This document describes how the CJRA was imple-
mented. Separate RAND reports evaluate the effects of the CJRA case management
principles and techniques on time to case disposition, litigation costs, and partici-
pants’ satisfaction and views of fairness.! Following completion of the RAND
reports, the Judicial Conference will prepare and submit a report to Congress.

Kakalik et al. (1996a and 1996b).

xiil



xiv  An Evaluation of the Civil Justice Reform Act in Pilat and Comparison 1isrricrs

OVERVIEW OF THE CJRA PILOT PROGRAM
The CJRA requires the ten pilot districts to adopt six case management principles:

+ Differential management of cases;
«  FEarlv and ongoing judicial control of pretrial processes;
« Special monitoring and judicial control of complex cases;

«  Cost-cffective discovery through cooperation and veluntary cxchanges of
information;

e Good-faith efforts to resolve discovery disputes before filing motions; and

« Diversion of cases, when appropriate, to allernative dispute resolution (ADR}
programs.

The act also directs each district to consider adopling the following six techniques:

+ Require that counsel jointly present a discovery/case management plan at the
initial pretrial conference, or explain the reasons for their failure to do so

»  Require that each party be represented at each pretrial conference by an attorney
with authority to bind that party;

* Require the signature of the attorney and the party on all requests for discovery
exiensions or postponemenis of trial;

» Offer an early neutral evaluation program;

+  Require party representatives with authority to hind to be present or available by
telephone at scttlement conferences; and

 Incorporate such other features as the district court considers appropriate.

Ten pilot districts were selected by the Committee on Court Administration and Case
Management ol the Judicial Conference of the United States: California (S),
Delaware, Georgia (N}, New York (S), QOklahoma W), Pennsylvania (E), Tennessce
(W), Texas (S}, Utah, and Wisconsin {F).

The Judicial Conference also selected ten comparison districts: Arizona, California
(C), Florida (N}, Wlincis (N}, Indiana (N}, Kentucky (E}, Ken tucky (W}, Maryland, New
York (E}, and Pennsylvania (M).

The pilot districts were required to implement their plans by January 1992; the other
84 districts, including Lhe ten comparison districts, could implement their plans any
time hefore December 1993, All districts met their deadlines.

FEATURES OF THE RAND EVALUATION

I'he evaluation is designed 10 provide a quantitative and qualitative basis for assess-
ing how the management principles adopted in the pilot and comparison districts
affect costs to litigants, time to disposition, participants’ satisfaction with the process
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and views of fairness of the process, and judge work time required. Comparisons are
made between the ten pilot districts and the ten comparison districts, both before
and alter implementation of the pilot program plans. In addition, comparisons are
made between cases managed in different ways to assess the costs and effects of
managing cases wilh and wilthout various procedurcs.

We use both descriptive tabulations and complex multivariate statistical techniques
to evaluate the various case management policies and procedures on predicted time
to disposition, litigation costs, salisfaction, and views of fairness.

Comparability of Pilot and Comparison Districts

Ideally, the pilot and comparison districts would be similar in every respect except
case management policies. However, since these policies were not known at the
time the pilot and comparison districts were selected, the Judicial Conference chose
comparison districts using factors such as district size, workload per judge, the num-
ber of criminal and civil filings, and the time to disposition in civil cases. Judging by
these features, the pilot districts appear to be comparable to the comparison districts
and reasonably representative of all federal districts.2 Togcther, the 20 study districts
have about one-third of all federal judges and one-third of all federal case filings.

Data Sources

The cvaluation is based on extensive and detailed casc-level data from January 1991
through December 1995. Data sources include:

*  Court records;

* Records, reports, and surveys of CJRA advisory graups;

* Districts’ cost and delay reduction plans;

* Detailed case processing, docket, and outcome information on a sample of cases;

*  Surveys of judicial officers about their activities, time expenditures, and views of
CIRA;

* Mail surveys of attorneys and litigants about costs, time, and satisfaction with the
process and case outcomes; and

* Interviews with judges, courtstaff, and lawyers in each of the 20 districts.
In total, more than 10,000 cases were selected for intensive study, and we attempted

to survey maore than 60,000 people. About two-thirds of the judges, one-half of the
lawyers, and one-eighth of the litigants responded to the SUIVEeys.

o . . . . . . . . .

“RANID's subsequent analysis of extensive survey dara collected in this evaluation indicates that there
were no statistically significant diferences between pilot and comparison districts in 1991 before CIRA, in
cither the titne to disposition or the cost per litigant. Refer to our separate evaluation report for details.
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Similar data were collected for a special supplementary analysis of ADR programs in
the six study districts with a sufficiently high volume of ADR cases (o permit evalua-
tion.

THE ADVISORY GROUP PROCESS

The CJRA required each district to appoint an advisory group; its membership was to
be balanced and representative of the actors involved in litigation. The group’s
mandate was to assess the condition of the civil and criminal dockets, identify the
principal causes of delay and excess cost, and make recommendations for dealing
with thesc problems. The advisory group was also to monitor the implementation of
the plan and provide input to an annual assessment. Each district court then could
accept, modify, or reject the advisory group recommendations when the court
adopted its CJRA plan. In most districts, the courts responded positively to most or
al! of the advisory group recommendatiens. Circuil and Judicial Conference review
of the plans afier adoption resuited in few changes. The deadline for plan adoption
was January 1, 1992, for pilot districts and December 1893 for other districts.

The act calls for advisory groups to be balanced and to include atforneys and other
persons who represent major categories of litigants. One interpretation of the bal-
ance requirement is that lawyers’ membership on the advisory group can achieve
that balance in terms of the types of clients they represent. That balance appears (o
have been met as far as lawyers are concerned. “Other persons” were minimally rep-
resented. Limited by their lack of familiarity with the federal district court system,
lay people usuatly played only a very modest role in advisory group meetings.

[n gencral, the advisory groups approached thelr mission with dedication and con-
scientiousness. They analyzed the data that courts already had regarding time to
disposition but they bad litte information on litigation costs. Many groups supple-
mented court data with interviews of judges and courl clerks and with surveys of at-
torneys and, occasionally, litigants. The advisory groups’ final reports reflected con-
siderable independence from the courts. Maost courts incorporated most of their
advisory group’s recommendations into their plans.

The quality of the required annual reassessments varies markedly from district 1o
district. Although the act does not require a writien assessment, seven of the 20 dis-
tricts in this study have written reassessments at least twice. Six of the 20 districts
had no written documeniation ol the resulrs of any annual assessment when we in-
quired in January 1996.

Whatever the content of the plans, our interviews indicate that the efforts required 1o
generate the reports and plans have made courts more cognizant of case manage-
ment problems and opportunities. Bench-bar undersianding reportedly has also
been improved. That benefit alone probably justifies the advisory groups’ work,
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Our conclusion is that the CJRA advisory group process was usclul, and the great
majority of advisory group members thought so t00.3

HOW THE DISTRICTS IMPLEMENTED THEIR CJRA PLANS

The six principles and six techniques specified in the act can be usefully assigned to
lour categories. We use these categories in our discussion helow.

Differential Case Management

This category of procedures includes differential management of cases as well as
special judicial control of complex cases.

Before CJRA, all pilot and comparison districts had special procedures lor processing
cases that require minimal management—typically, prisoner petitions, Social Secu-
rity appeals, government loan recoveries, and bankruptcy filings. For other cases,
nearly all districts relied on “judicial discretion "—judges or magistrate judges mak-
ing case management decisions case by case according o their own schedules and
procedures. Hereinafter, we refer to this as the judicial discretion model of case
management.

Inresponse to the CIRA, six of the ten pilot district plans replaced the judicial discre-
tion model with a track model of differential case management. Implementing a
track model implies having separate tracks for different types of gencral civil cases,
sctting guidelines for managing the cases in each track, and assigning cases 10 each
track at or near case filing. A common formulation is to have three tracks: expedited,
standard, and complex. However, five of the six pilot districts whose plans contained
a track model assigned 2 percent or less of their cases to the complex track. Pennsyl-
vania (E), which assigned 7 percent of its general civil cascs to the complex track, was
the sole exception. In addition, most districts that included tracking in their plan
actually assigned the traditional group of minimat management case types listed
above to the expedited track. The consequence was that most general civil cases 1o
which CJRA procedural principles might be relevant were placed int¢ the standard
track, if any track assignment was made. This meant that there was little actual
“differential” tracking of general civil cases in most districts that adopted a track
model in their CJRA plan.

Using the act’s flexiblc definition of differential case management, four of the pilot
districts interpreted the CJRA's requirement as being fulfilled by a continuation of
the judicial discretion model.

Two of the comparison districts adopted a tracking system, but one of them assigned
less than 2 percent of cases to the complex track.

HThe appendices of this document summarize cach districcs advisory group recommendations, the plans
adopted by the district courts. and the courts' Implementation of those plans.
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Tnterviews with judges and lawyers suggest why districts’ imptementation of their
CJRA plans involves less tracking than might have been anticipated: (1) the difficulty
in determining the correct track assignment for most civil litigation cases using data
available at or soon after case filing; and (2) judges’ desire to tailor case management
decisions to the needs of the case and to their style of management rather than hav-
ing the track assignment provide the management structure for a category of cases.

Early Judicial Case Management

Carly judicial case management as defined in the act includes early and ongoing ju-
dicial contral of pretrial processes as well as having counsel jointly presenta discov-
ery/case management plan at the initial pretrial conference. Related CJRA tech-
niques include having parties represented at pretrial conferences by an attorncy with
authority to bind them; requiring the signature of the attorney and the party con all
requests for discovery extensions or postponements of trial; and requiring party rep-
resentatives with authority to bind to be present or available by telephone at sertle-
ment conferences.

All advisory group reports favored the principle of carly judicial management of gen-
eral civil cases, and all of the courts’ plans accepted the principle of early and ongo-
ing judicial control of the pretrial process. However, case management styles varied
considerably between districts and between judges in a given district.

Before CIRA only one district in our study required that counsel jointly present a dis-
covery/case management plan at the initial pretrial conference, although atleast one
other district required attorneys to confer before the first pretrial conference o
atiempt to agree on a scheduling order.® Four of the ten pilot districts adopted this
technique in their plan in 1991, and nine of the other pilot and comparison districts
later adopted it when the federal rules were changed in Deccmber 1393.5

Both before and after CIRA, all 20 districts required, or allowed judges to require, that
each party be represented at each pretrial conference by an attorney with authority
to bind that party.

In contrast, none of the 20 districts required the signature of the attorney and the
party on all requests for discovery extensions or posiponements of trial either before
or after CJRA.

Finally, before CJRA, eight of the 20 districts required, upon notice by the court, that
party representatives with authority to bind be present or available by telephone at
settlement conferences. Five additional districts adopted this technique as part of
their CJRA plan. Nole that whether this technique is used depends on judges’ deci-
sions on individual cases, rather than being an automatic requircrnent.

Igee Form 35 of F.R.Civ.P.26(0 for an example of a possible discovery/case management plan. We
consider a discovery/case management plan o inglude mote than the wypical scheduling order, although
in sume districts they may be functionally equivalent.

51 R.Civ.P. 26(f).
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Discovery Management

lssues in managing discovery include how much ihe court, rather than lawyers,
should control volume and timing of discovery, and what types of information
should be voluntarily or mandatorily exchanged without formal discovery requesls,
The CJRA discovery policies include carly and ongoing judicial control of pretrial
processes, requiring geod-faith efforts to resolve discovery disputes before filing mo-
tions, and voluniary exchanges of information.

Before CJRA, most districts left court control of the volume and timing of discovery 1o
the judge in cach case; CJRA had little effect on this drrangement.

However, CIRA and the December 1993 changes in the federal rules brought about
substantial change in early disclosure, Only one district required it before CIRA; after
CJRA, all pilot and comparison districts have adopted one of five approaches provid-
g either voluntary or mandatory exchange of information by lawyers, sometimes
only for speciiied (ypes of cases.

Four pilot districts later switched from their initial disclosure procedure (o follow the
mandatory disclosure required by the December 1993 revised F.R.Giv.P. 26{a)(1), and
$iX comparison districts are tollowing the revised Rule 26(a¥(1}, which requires the
mandatory exchange of information relevant to disputed facts alleged with particu-
larity in the pleadings, plus information on damages and insurance. The ten other
pilot and comparison districts have exercised (heir right to “opt out” of the revised
Rule 26(a}(1); some districts that opted out have provisions in their CJRA plans that
require broader disclosure than that required by Rule 26(a)(1).

The requirement that lawyers certify good-faith efforts to resolve discovery disputes
before filing motions has undergone little change. Al but ene district had rules gov-
erning this arca before CJRA; these have been continued or strengthened,

Alternative Dispute Resolution

The CJRA's ADR policies include diverting cases, when appropriate, to ADR programs
and offering an carly ncutral evaluation program.

The plans from all 20 districts permit the use of ADR techniques. In implementation,
however, 1wo types of programs have emerged, both of which meet the loosely de-
fined requirements of the CJRA. About half the districts have formally structured
programs involving between 2 and 19 percent of all their civil case filings. And one
district uses early neutral evaluation conducted by a magisirate judge on 59 percent
of its cases. The other districts have unstructured programs that involve less than 2
pereent participation.

ASSESSMENT OF IMPLEMENTATION

All pilot districts complied with (he statutory language in the act, which provides
loosely defined principles bul leaves operational interpretation of them to the dis-
cretion of individual districts and judicial olTicers. Many pilot and comparison
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districts interpreted some or all of their current and past practices to he consistent
with the language of the act and continued those practices unchanged. However, if
the spirit of the act is interpreted to mean experimentation and change focusing on
the six CIRA principles, then the pilot districts met that spirit to varying degrees.
Comparison districts, which were required o consider but were not required to
adopt the six CJRA principles in their plans, generally made fewer changes than pilot
districts.

Even in pilot districis whose plans suggested major changes, implementation often
fell short. or example, six of the ten pilot districts adopted a plan with a track model
of differential case management, but only onc assigned the majority of its general
civil cases to tracks and had more than 2 percent of the cases in both the standard
and the complex tracks. [n the other districts with track models, the assignment of
cases to tracks was cither not often made or was almost universally made to the
standard track. For another example. all ten of the pilot districts adopted a plan with
provision for alternative dispute resolution, but four referred less than 2 percent ol
their cases to ADR,

Thus, for various reasons, in practice there was much less change in case manage-
ment after CJRA than one might have expecled from reading the plans. This is evi-
dent both from observations al the district court level of how the major elements of
the plans were implemented and from surveys of the judges in the 1992-1993 sample
of 5,000+ cases. In 85 percent of the cases surveyed after CJRA, for example, the pilot
district judges said that the surveyed case was man aged no differently than it would
have been before CIRA.S

Some possible reasons why the CJRA pilot program did not result in more change are
discussed in our companion evaluation report.” We believe that the probability of ef-
feelive implementation of change could be increased by taking into account factors
rhat appeared to impede implementation of the CJRA in some districts. These in-
clude the vague wording of the act itself, the fact that some judges, lawyers, and
others viewed the procedural innovations imposed by Congress as unduly
emphasizing speed and efficiency, the fact that some judges viewed rhe procedural
innovations of the CIRA as curtailing the judicial independence accorded their office
under Article [11 of the Constitution, and the lack of effective mechanisms for
ensuring that the policies contained in district plans were carricd oul en an engoing
basis.

Change is not something “done” to members of an organization; rather, it is some-
thing they participate in, experience, and shape. Studics of change in the courts and
in other organizations provide some guidelines for involving participants in defining,
managing, and evaluating innovations. Such guidelines, which are discussed in our
companion evaluation report, could substantially enhance ettorts 10 change the fed-
cral ¢ivil justice system.

Bour sumple was drawn well before eight af the comparison districts implemented their plans, and the
camparable percentage for comparison distriers was 92 percent "no difference.”

“8ee Chapter Thrce in Kakallk e al. (19964),



Summary  xxi

Districts and judges approach case management in widely varving ways. Some have
been relatively aggressive; others have continued low-key approaches. For example,
one district uses differential management tracks, uses carly judicial management on
all general civil cases, mandates early disclosure of information bearing significantly
on both sides of the case, and assigns a substantial number of cases to mandatory
ADR programs. This profile contrasts sharply with a district that uses individualized
case management, permits voluntary carly disclosure, and allows but does not re-
quire ADR,

These large differences between districts and judges in case management policies
provide (he opportunity (o evaluate very different policies, cven though the districts
and judges that use them did not change substantially as a result of CIRA.

Overall, implicit policy changes may be as important as explicit ones. Many judges
and lawyers commented in interviews that the process of implementing the pilot
plans has raised the consciousness of judges and lawyers and has brought about
some important shifts in attitude and approach to case ma nagement an the part of
the bench and the bar. For example, our interviews suggested, and the case-level
data we collecied also indicated, (hat there has been an increase in the fraction of
cases managed early and a shortening of discovery cutoff time.

Finally, several of the CJRA advisory group assessments noted factors beyond the
courts’ direct control that influence civil litigation cost and delay. Three factors pre-
dominated. Firstis the pressure generated by the criminal docket. Legislation creat-
ing new federal crimes, adoption of the Speedy Trial Act, and the advent of manda-
tory sentencing guidelines all were said to increase the burden on the federal court
and provide less time for the orderly movement of civil cases. Second is the fact that
judicial vacancies were being left unfilled for substantial periods of time. And the
third factor is the need lor hetter assessment of the effect of proposed legislation on
the courts' workload.
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Chapter One
INTRODUCTION

RAND's Institute for Civil justice evaluated the pilot program of the Civil Justice Re-
form Act of 1990 (CJRA), at the request of the Judicial Conference of the United
States. The general objective of the evaluation was to identify effective approaches to
cost and delay reduction for civil cases in federal district courts. The specilic objec-
tive was to evaluate the implementation and effects of the CJRA case management
principles and techniques in ten pilot and ten comparison districts.

This document describes the implementation of the CIRA in pilot and comparison
districts.! 1t describes how the CJRA advisory groups were created and their findings
and recommendations to the court. The CJRA plans adopted by the courts are re-
viewed, as are the differences between past practices, the court plans, and (he advi-
sory group recommendalions. And the implementation of the plans is assessed to
ascertain what the districts did in practice.

Separate RAND reports use the information in this report and from other sources de-
scribed below (0 evalualte the effects of the CJRA case management principles and
techniques on time to case disposition, litigation costs, and participants’ satisfaciion
and views of fairness,?

BACKGROUND TO THE LEGISLATION
Perceived Problerus with the Civil Justice System

Concerns ihat civil litigation costs too much and takes (00 long have been at the
forefront of the civil justice reform debare for more than a decade.3 Both federal and
state courts are thought to be increasingly overburdened; as a consequence, accord-
ing to the of(-hcard indictment of the civil justice system, some litigants are denied
access o justice, and many litigants incur inappropriate burdens when they turn to
the courts for assistance in resolving disputes,

rhis document Inewrpurates portons of the authors” articke “Preliminary Observations on Ihnplementa-
tion ot the Pilot Program of the Civil Justice Refonm Act of 1990, Stanford Law Review, Vol. 46, No. 6, July
1984, @ 1994 by the Board of Trusiees of the 1 elund Stanford Junior University.

ZKakalik et al. {19962 and 19496h).

:]'Sce. for example, Chapper ¢ al, (1984); The Lroakings lnstirution (1989); the Federal Courts Stucly
Commitiee (19905 and President’s Council on Comperitiveness {1991),
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Actors alleged to be responsible for creating these perceived problems include:

The U.S. Congress—Dby passing laws that have significantly expanded federal ju-
risdiction in criminal and civil matters; by adopting mandatory minimum sen-
tences and sentencing guidelines that have increased the time that judges must
spend on criminal cases; and by not filling judicial vacancies in a timely fashion.

+  The exccutive branch of the federal government—by periodically targeting par-
ticular areas of criminal and civil litigation, thereby affecting district court
caseloads in fluctuating, burdensome, and unpredictable ways; and by not filling
judicial vacancies in « timely fashion,

»  Lawyers—by cxacerbatling the alrcady adversarial nature of litigation and abus-
ing existing rules of litigation, especially regarding discovery, in strategic and
taclical efforts to reap profits and damage opponents.

»  lLitigants—by increasingly seeking redress from the courts rather than consider-
ing alternative ways to settle their disputes, and by increasingly demanding
compensation for even minor injurics.

 The judiciary—by not effectively managing cases and by failing to control the
burdens that lawvers and litiganis are imposing.

Comments and observations aboul ali these problems are of hoary vintage. Many
annual addresses by the Chief Justices of the United States have featured the com-
plaint that federal courts have been asked to handle more cases without being given
a corresponding increase in resources. The abuse of discovery, the decline of civility
among lawyers, and the mransformations of legal practice from profession to business
have long heen at the forefront of discussions about the alleged breakdown of the le-
gal system.

All three branches of government focused on these perceived problems in the 1980s,
prompting extensive and sometimes vehement political debate. In the rush to pro-
pose solutions, objective empirical research about cost and delay often took a back
seat 1o political rhetoric. Unnoticed in the debate, for example, was research indicat-
ing that (he time requirced to move a case through the system had changed little dur-
ing the last two decades.? In addition, although studies had shown that the price ol
litigation seemed high indeed,® there was little or no detailed information about the
costs and benelits of litigation to involved partics. And there was virtually no infor-
mation that would support an assessment of how proposed reforms might affect
parties’ costs or time to disposition. Nevertheless, the debale continued at eves-
increasing levels of intensity, until finally all three branches of the federal gov-
ernment began to formulate reform proposals.

Hyunworth and Pace (19940).

Fhor exampte. lawyers' [ees and other litigation expenses roughly were equal to the net compensation re-
ceived by lnjured parties in (o7 cases, See Kakalik and Pace (1986).
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All Three Branches of Government Propose Reform

In 1988, Senate Judiciary Committee Chairman Joseph Biden requested that the
Foundation for Change and The Brookings Institution convene a lask force of
authorities Lo recommend ways to alleviate the excessive cost and delay attending
litigation. Practitioners, business representatives, public interest advocates, and
academics participated in meetings, and a separate survey of judges and lawyers
conducted for the foundation bolstered the beliel that the federal courts urgently
needed reform. In its final report, the Brookings task force made extensive
recommendations for expanding federal judicial resources and for instituting
procedural reform.b

The Federal Courts Study Committee, appointed by the Chief Justice at the behest of
Congress, also began work in 1988 on a 15-month study of the problems facing the
federal courts.” Rather than focusing on changes in the substantive law, the commit-
tee explored institutional and managerial solutions. Specifically, the committee rec-
ommended reallocating cases between the state and federal systems, creating non-
judicial branch forums for business currently in the federal courts, expanding the
capacity of the judicial system, dealing with the appellate caseload, reforming
sentencing procedures, protecting against judicial bias and discrimination,
improving tederal court administration, reducing the complexity of litigation, and
expediting the movement of cases through the system, To achicve the last abjective,
the committee rccommended sustained experimentation with alternative and
supplemental dispute resolution technigques. To control the pace and cost of
litigation, it also encouraged carly judicial involvement, phased discovery, the use of
locally developed case management plans, and additional training of judges in
techniques of case management.

Concurrently, President Bush crealed a Council on Competitiveness to propose re-
forms, aithough its formal report was not issued until after Congress enacted the
Civil fustice Reform Act. That report” recommended reforming expert evidence pro-
cedures, creating incentives to reduce litigation, reducing unnecessary burdens on
federal courts, climinating litigation caused by poorly drafted legislation, reducing
punitive damage awards, improving the use of judicial resources through efficient
casc management techniques, streamlining discovery, making trials more efflicient,
and increasing the use of voluntary alternative dispute resolution programs.

Whatever their other dilferences, the studies by cach branch of government stood
united in their emphasis on case management techniques and procedural reform. In
the end, it was The Brookings Institution report, deriving from initiatives largely
sponsored by Senator Biden, that detailed many of these procedural and managerial
reforms and in time formed the biuepcint for draft legislation. [ts goal, in brief, was
Lo prompt the federal courts to impose rules and procedures on themselves and on
lawyers that would ameliorate the perceived twin problems of cost and delay.

i - . f
M he Brookings Instittion {1968,
Phe Pedernl Courts Study Committee £ 19405

E']Pr(.-si{ha-.nl's Council an Comprliiiveness (1991,
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‘The ensuing debate about the draft legislation was energetic, to say the least. ltre-
sulted in & compromise under which the main themes of procedural reform were
sustained but some of the detailed staiutory controls contemplated by the Brookings
task force were deleted. Replacing them was an agreement that cach district courl
would accept the responsibility for developing a cost and delay reduction plan tai-
lored to its own needs.

The new legislation, tiie CIRA, required cach federal district court 1o conduct a self-
study with the aid of an advisory group and to develop 4 plan for pretrial civil case
management to reduce costs and delay. [rereated a pilot program requiring ten dis-
triets to incorporale six principles of pretrial case management into their plans and
to consider incorporating six other case management techniques. The techniques
supplemented and were more specilic than the principles. Ten other districts, al-
though they were feft [rec to develop their own plans that did not have to contain any
of the CJRA principles or techniques, were included in the program to permit com-
parisons.

Ta generate reliable information about the effects of the case management princi-
ples, Congress provided for an independent evaluation of the activities n these 20 pi-
lot and comparison districts. The Judicial Conference and the Adminisirative Office
of the 11.S. Gourts asked RAND's Institute for Civil Justice (o evaluate the implemen-
tation and the elfects of the CIRA in these 20 districts. Tollowing completion of the
RAND reports, the Judicial Conference will prepare and submit a report to Congress.

OVERVIEW OF THE PILOT PROGRAM
The Six Case Management Principles

The act directs cach pilot district (o incorporate the following principles inio its plan:

1. Systematic, differential case management tailored to the characteristics of differ-
ent categories of cases (the act specifies several factors, such as case complexity,
that may be usced to categorize cases);

2. Barly and ongoing control of the pretrial process through involvement ol a judicial
officer in assessing and planning the progress of the case, sctting an early and firm
trial date, controlling the extent and timing of discovery, and seiting timelines for
motions and their disposition;

3. Tor complex and other appropriate cases, judicial case monitoring and manage-
ment through one or more discovery and case management confercnces (the act
specilies several detailed case management policies, such as scheduling and limit-
ing discovery),

1. LEncouragement of cost-effective discovery through voluntary exchanges and co-
operative discovery devices;

5. Prohibition of discovery motions until the parties have made a reasonable, good-
faith etfori on the matter; and
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6. Referral of appropriate cases o alternative dispute resolution programs.

Pilot districts zust incorporate these principles, while other districts maydo so.

The 5ix Case Management Techniques

The act dirccts each district to consider incorporating the fullowing techniques into
its plan, but no district is required to incorporate them:

L. Requive that counsel jointly present a discovery/case management plan at the
initial pretrial conference, or explain the reasons for their failure to do so:

'I\J

Require that cach party be represented at each pretrial conference by an allorney
with authority ro bind that party regarding all matters previously identified by the
court for discussion at the conference and all reasonably related matters:

3. Require the signature of the attorney and the party on all requests for discovery
cxtensions or postponements of (xial;

4. Offer an carly neutral evaluation program;

5. Require party representatives with authority to bind to be present or available by
telephone at sertlement conferences;

6. Tncorporate such other leatures as the district court considers appropriate.

Featlures of the RAND Evaluation

The evaluation is designed to provide a quantitative and qualitative basis [or assess-
ing how the management principles adopted in the pilot and comparison districts
affect costs to litigants, time to disposition, participants’ satisfaction with the process
and views of fairness of the process, and judge work time required. Comparisons are
made between the ten pilot districts and the ten comparison districts, both before
and alter implementation of the pilol program plans. In addition, comparisons are
made between cases managed in different ways to assess the costs and cffects of
managing cases with ad without various procedures.

Representativeness and Comparability of Pilot and Comparison Districts

Ten pilot districts were selected by the Committee on Courl Administration and Case
Management of the Judicial Conference of the United States. The committee sought
to identity districts representative of the federal system. Faclors such as caseload
type, liling volume, and whether the district was fast or slow relative 1o other districts
were all taken into account. The districts selected were Calitornia ($), Delaware,
Georgia (N}, New York (8), Oklahoma {W), Pennsylvania {F), Tennessee (W), Texas
(3], hah, and Wisconsin (3.
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After recommendations from BAND, the Judicial Conference also sclected the follov-
ing ten comparison districts: Arizona, California (C), Florida (IN), Hiinois (N), Indiana
(N, Kentucky (E), Kentucky (W), Maryland, New York (E), and Pennsylvania (M),

Ideally, pilot and comparison districts would be similar in every respect except casc
management policies—thus illuminating the contrast between districts lollowing the
six principles and those not following them, However, at the time of selection, the
case management practices and CJRA plans of the comparison districts were un-
known. and the six principles had not been implemented in the pilot districts. Thus,
case management practices were not and could not have been a factor in the deci-
sions. The judicial Conlerence was therefore left o locus primarily on district size,
workload per judge, the number of criminal and civil filings, and the time to disposi-
tion In civil cases, as points ol comparison for selecting pilot and comparison dis-
Lricts.

Tagether, Ihe 20 study districts have about one-third of all federal judges and one-
third of all [ederal case filings. lowever, since the program involves only 20 of the 84
federal districts, the representativeness of the pilot and comparison districts be-
comes critical. Obviously, the more representative they are, the greater the likeli-
hood that they will vield valid generalizations about the system as a whole. A second
concern is whether the ten pilot and ten comparison districts are sutficiently similar
10 be considercd comparable. Using data from Stalistical Year 1990 —the year used
1o select the comparison districts—we present the characteristics of the two groups
inlable 1.1.

Because no two federal districts are identical, perfect representativeness and compa-
rability are illusory ideals. But having considered three important types of character-
istics in selecting the disirictss—judicial resources, number of filings, and time to dis-
position—we found considerable similarity and representativeness.

First, consider the number of authorized judges in each of the pilot and comparison
districts in 1990, The two groups had 193 authorized positions in 1990—about one-
third of the 575 judgeships authorized for the entire district court system in that
vear.'® There is a roughly even split between the pilot and comparison groups with
respect to both the total number of positions and the variation in size between the
districts in each group. The four largest districts in the federal court system are par-
ticipants in the program {two pilo(, two comparison, each with 18 or more positions),
and smaller districts {fewer than five judges) are also represented.

On the dimension of workloads. as measured by the total number of ¢ivil and crimi-
nal cases filed in 1990, the pilat and comparison districts also look comparable to
cach other and (o the system as a whole. The number of filings nationally was about
251,000 in FY90, of which about 32,000 were felony criminal cases. The study dis-
tricts contained aboul one-third of the lotal filings, split roughly equally between

9Jul\_' 1, 1989, througn Tune 3 1450,

e CIIA of 1990 inereased e rwmber of authorized judgesiips to 549, Note that there are always
sonte authorized juageships unfilled because of the lengti ol timme consumed in the selection and confir-
mation process. For exinple, of the 649 authorized in FYS2, 104 positions remained open nationwide.
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pilot and comparison districts. Again, some of the largest and smallest districts are
found in both the pilot and comparison groups. Using other workload measures—
just civil filings, just criminal filings, case mixture, or filings per judgeship—the
picture looks much the same.

Finally, since this study concerns itself with time to disposition, among other factors,
we consider the median time to dispose of civil cases. Figure 1.1 shows the ten pilot
districts on the left, and the ten comparison districts on the right. The median was
nine months nationally in 1990 and was about the same for both pilot and compari-
son groups. But also note the wide variation among the 20 districts, ranging from a
low of five months to a high of 14. This provides a range representative of the differ-
ing times to disposition in all federal districts. Using other statistics yields similar re-
sults. Lor example, about 10.6 percent of the civil cases pending nationally in 1990
were over three years old, and the averages for both pilot districts (9.2 percent) and
comparison districts (9.7 percent) approximate the naticnal figure.

This examination of aggregale 1990 data pertaining to judgeships, filings, and time to
disposition in the 20 districts suggests that they well represent the range of districts
in the United States. Furthermore, the pilot and comparison district groups are
reasonably comparablc to each other, at least along these dimensions.

In 1996, after all of the RAND study’s survey data described below had been col-
lected, we conducted a multivariate statistical analysis to see if pilot and comparison

AAND W32 1-1.0

Median Months for Civil Cases in U.8. in FY30 =9

Months

Pilot districts Comparison districts
{median 1¢ months) {median 9 months)

Figure 1.1—Median Time to Disposition in Pilot and Comparison Districts
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districts as a group were dilferent from one another in 1991. We controlled for differ-
ences in case characteristics among districts in the analysis. We concluded that there
were no statistically significant differences between pilot and comparison districts in
1991 before CJRA, in cither the time 1o disposition or the cost per litigant.!!

We belicve that the pilot and comparison districts represent the range of districts in
the United States and are comparable (0 one another.

Data Sources

The evaluation is based on extensive interviews, surveys, and detailed case-level data

from January 1991 through December 1995. Data sources include:

* Courtrecords;

* Records, reports, and surveys of CIRA advisary groups;

¢+ Districts’ cost and delay reduction plans;

* Detailed case processing, docket, and outcome information on a sample of cases;

* Surveys of judicial officers about their activities, time expenditures, and views of
CIRA;

* Mail surveys of attorneys and litigants about costs, time, fairness, satisfaction
with the process, and case cutcomes.

* Interviews with judges, court staff, and lawyers in each of the 20 districts.

We sclected a stratified random sample of about 250 cases from each time period and
lor cach district for intensive study—a total of approximately 10,000 cases.!2 To
collect information on case costs and on the perceptions of lawyers and litigants on
both sides, we attempted to survey the lawyers and litigants in all of the cases se-
lected for the sample—a (otal of about 60,000 persons (see Table 1.2).13

Tablel.2

Sample Size Toc Pilot Program Main Survey Data Collection

1992-43 Sample
18991 Sample Alter CIRA Pilot

_survey Type BeforeCjRa -~ Plans Toral
Cases 3,149 5,222 10,371
Judickal utficers NAL 5,222 5222
Tawyers 9777 9423 19,200

_bitigants 19,4949 20,272 0,221

yior deails, see Kakalik et al. (14956a), especially Chapter Nine and Appendix 12,

12w also conducted a supplentental alternative dispute resolution study which involved similar SULVEYS

on 1,823 additional cases, For derails, see Kakalik of al. (1996,

Bitigants are more nemerous than lawyers because some lawyers represent nore than gne litigant, and
bl nerou : Yy pres Bl 3

some litigants have no identified lawyers (nar ouly pro se litigants, but litiganrs whose casc closes before

they hire a lawyer or before the court is notified of the lawyer's name).
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Data collection began in 1992 when the 5,000-case pre-CJRA sample was drawn from
cases that terminated in (he last hall of 1991, Selection of the 5,000 post-C)JRA cases
began with cases filed in late 1992 and early 1993. We followed the 5,000+ cases filed
after the CJRA became law until December 1995, as long as the Congressionally es-
tablished reporting deadlines permitted. At the end of 1995, 93 percent of the main
post-CJRA sample cases were closed, and only 7 percent were still open. After a case
concluded and the period allowed {or appeal expired, surveys were sent 1o judges,'?
lawyers, and litigants. For open cases, we also surveyed the lawyers in early 1996.
Court dockets were analyzed for each of the sample cases.

For our companion report on the evaluation of the CJRA pilot program, we use all of
the above types of data in both descriptive tabulations and complex multivariate sta-
tistical analyses to evalnate the various case management policies and procedures on
predicted time to disposition, litigation costs, satisfaction, and views of fairness.

For this report on the CJRA implementation, we also uscd all of the above types of
data excepl for the lawyer and litigant survey data. For example, we used court
records to assess the volume and type of ADR implemented; we used CJRA advisory
group reports, documents, and meeting minutes (G assess the advisory group process
and findings; we used the districts’ plans and Local Rule changes to assess what the
district said it would do under CJRA; we used the dockets for our sample of cases 1o
help us understand what was actually done on cases (such as assignments (0 man-
agement tracks); we used the judicial surveys on our sample of cases to get judges’
views on whether they had changed how they would have managed the case as a re-
sult of CJRA; and, most important, we used extensive semistructured interviews with
judges, court staff, advisory group members, and lawyers to better understand the
implementation of CJRA and case management in the districts before and after CJRA.

During each of at least three trips to each study district over a four-year pericd, we
conducled extensive in-person interviews with the Chief Judge and several other
judges (four to eight judges per district), the Clerk of Court and several other staff
members (six to 12 clerks per district), the chairperson of the CJRA advisory group
and usually other members (at least two other members, but sometimes we met with
the entire advisory group),'3 and several representatives of the local bar (including
U.8. attorneys, at least two leaders of the local bar, and at least two attorneys selected
because they had several cases in our sample). In total we interviewed at least 500
people in person during this study. In addition, we have had hundreds of telephone
conversations with people in the 20 pilot and comparison districts during this study
{sometimes these were full interviews with people who were not available when we
visited, and sometimes they were for clarification and interpretation of information
that we had received from other sources). To encourage open communication, each
interviewee was promised anonymity.

udges for the 1991 sample cuses were not surveyed.

13we supplemented these in-person interviews of advisory group members with relephone interviews of
other advisery group rmembers whom we purposefully selected 1o gt a range of potential viewpoints.
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The semistructured interviews used extensive and lengthy interview guides that
evolved over the study and covered all aspects of the CJRA process and case man-
agementin the district before and after CJRA, including but not limited to:

10.

11.

The establishment and operation ol the CJRA advisory groups;

The interviewee's, the advisory group's and (he court’s assessment of causes of
cost and delay;

The development of advisory group recommendations and their ration ales;

The development of the district plan and the rationale for any difference be-
tween it and the advisory group recommendations:

Details of the implementation of each element of the plan and each aspect of
case management in the district;

Any problems encountered and any refinements made in the implemented
plans;

Results of annual reassessments required by CJRA;

Discussion of how cases were managed in praclice before and after CJRA, at the
district and at the individual judge level, and in great detail;

For ecach CIRA principle and technique, details on how the district and individ-
ual judges processed cases before and after CIRA;

Perceived problems with case management in the district and the interviewee's
recommendations for improvement; and

The interviewee's subjeciive views of the cffects of different case managemeint
practices implemented in the district.

RAND had full access to all official court records, personnel, and information, includ-
ing the courts’ {ull comyputer files.

OUTLINE OF THIS REPORT

The remainder of this report is organized as follows. Chapter Two focuses on the
CIRA advisory group process, and Chapter Three traces the evolution from the advi-
sory group recommendations through the implementation of the districts’ plans.
Our assessment of the implementation and conclusions appear in Chapter Four. The
appendices provide a detailed summary of the advisory group recommendations, the
plan adepted by the district court, and the implementation of that plan in each of the
20 districts.






Chapter Two
ADVISORY GROUPS AND TIIE CJRA PLAN DEVELOPMENT
~ PROCESS!

INTRODUCTION

In 1990, Congress took the extracrdinary step of creating a structure in which some
2,000 people across the country were empowered to take a hard look at the federal
civit justice system and to prescribe ways to make it work betler. These individuals
were organized into advisory groups in each of the 94 federal districts and were given
the responsibility of making assessments and recommendations for a plan of action
to improve civil case management. The concept of using local advisory groups for
matters such as local rules has been around for a tong time, but the charge to these
new advisory groups was significantly broader.

The Civil Justice Reform Act requires that a plan be developed (or selected if a model
plan) by each district "after consideration of the recommendations of an advisory
group appointed in accordance with section 478 of this title” (8472(a}). In further-
ance of this goal, the advisory group “shail submit to the court a report” containing,
among other items, recommended measures, rules, and programs (o be incorporated
into the plan. Further, the act intends that the formulation of the plan is to be made
by a district court acting "in consultation” with the advisory group (§473(a)). Al-
though a district court's chief judge and his or her fellow judges arc free to adopt any
plan they wish. the input of the advisory group’s report clearly is intended o help
shape the final plan.

The notien of using local “user” advisory groups across the country to help establish

procedural reform within the federal district courts was proposed in a Brookings
. . - . .

Institution task lorce report (1989).° The task force goal was, in essence, (o recom-

l\’\-’e are very gratelul to Stephen B, Middlehrook, who prepared much of the matertal on the advisory
group process that appears in this chapter, This work was done in conjunction with his role as a Visiting
Fellow with e Jnsttate for Civil Justice in 1991, In addinion to reviewiny the udvisory group reports and
the CTRA plans of each of the pilor and comparison districts, Mr, Middlebrook interviowed several mem-
bers of the advisory yroups in several of those districts, He also consuited. where availahle, written min-
utes of these advisory group meetings, their annuat reporrs. and other matenals prepared by these graups
it1 he process of making their plan recommendations.

“ln 1984, Senate Judiciary Committee Chairman Joseph Biden reguested that the Feunduwtion for Change
and The Brovkings Institution convene a task furce of legal practitioners, judges, and representatives of
different classes of users of the federal court systent 1o reconunend ways to alleviate the excessive cost and
detay attending linigation.
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mend a variety of possible reforms to the civil justice system, mostly focused on ju-
dicial case management. Speaking to the process for getting this done, the task force
recommended that Congress authorize cach federal district court, “with assistance
from its local bar and client community,” (o develop its own reform agenda for re-
ducing delay and litigation costs. It further recommended that such reforms be con-
structed within “broad parameters” as set forth in federal legislation."3

From the beginning, the Senate Judiciary Committec was attracted to the concept of
having user groups significantly involved in the reform process. Drafts of what was
10 become the CJRA required that district judges work in “consultation” with their
advisory groups in developing plans for managing their civil caseloads. In its final
form, the act required that any plan implemented by a district court be developed
after consideration of the recommendations of an advisory group. Acting on behalf
of their districts, the chicf judges were instructed 1o appoint advisory groups within
90 days of enactment of the CJRA (§4?8{a)}‘4

Reflecting the Brookings task force concern about involvement of the local bar and
client community, the act requires the group 1o be “balanced and include attorneys
and other persons who are representative of major categories of litigants in such
(districi] court as determined by the chief judge” ($478(b)).

Efsewhere in the CJRA, Gongress assigns to each advisory group a number of func-
. . [
tions, listed below: ~

1. Assess “the state of the court’s civil and criminal dockets,” and, in particular:

“determine the condition” of those dockets

“identify trends in case filings”

“identily . . . demands being placed on the court’s resources”
“identify the principal causes of cost. .. in civil litigation"6
“identify the principal causes of . .. delay in civil litigation?

“examine the extent to which costs and delays could be reduced by & better
assessment of the impact of new legislation on the courts.”

Ihe Brookings [nstitution (18984), p. L1.
A1, . . . . . . s .

For a discossion of the act's legislative history, see Robel (1943).
-
D e ame ame

55472, 475,

The term "cost” is not defined in the act, but the following expianation appears in Senate Report 101-416:
Litigation transaction costs—defined as the 1o1al costs incurced by wlh parties 1o civil litigation, excluding
any ultimate liahility or setdement,

5
TDelay” iy also not a statutorily defined term, Again, however, Senare Report 101-416 (p. 8) is instructive:

D]elays thraughout the course ol firigation not anly often inure 1o the benetit of one side over
the other but alse increase courl backlog, often inhibit the full and accurate determination of the
facts. interfere with the doliberate and accurate determination of the facrs, interfere with the
deliberate and prompt disposition and adjudication of cases and thereby contribute to high
litigation iransaction costs,
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2. Make recommendations to the district court as to the content of its “cost and de-
lay reduction plan.”

o

Consult with the district court in connection with the court’s stalutory mandated
annual review of its cost and delay reduction plan to help determine “appropriate
additional actions” that the court could take to reduce cost and delay in civil liti-
gation and to improve case management.

These "assignments” cover much territory and depart significantly from the tradi-
tional model of leaving the judiciary gencrally free to develop and revise their own
procedures.” Why did Congress take such an approach? A variety of motivations
appear to have been at play,

First, in adopting the CJRA premise (hat there was excessive cost and delay in the
federal court system, Congress was quick to distribute the responsibility for such a
result not only 1o all three branches of government but also to the users of that ER
tem—the litigants and their lawyers. From this, it lollowed that all of those playcrs
needed to be involved in “developing solutions,””

Second, as Senator Biden indicated, the CJRA provides a means [or users of the led-
eral court system “to express their dissatisfaction with the civil justice system and to
demand reform of that system.” "

Other motivations, which the Senate Committee Report extracted from (he Brook-
ings rask force were “to maximize the prospects that workable plans will be devel-
oped,” and to encourage “much needed dialogue between the bench, the bar and
client communitics about methods of streamlining litigation practice.”'!

We have revicwed the reports of all of the advisory groups representing the 20 pilot
and comparison districts and the minutes of their mectings where available. And we
have conducted in-depth, one-on-one interviews, with the chairperson of each advi-
sory group, the chief judge in each district, and other Judges and advisory group
members to learn how this advisory process functioned. ' Appendices to this report
summarize those reports and plans and any ditferences between them for each of the
20 districts.

What happencd in these pilot and comparison districts? How were the advisory
groups appointed and organized? How did they fulfill their initial assessment, rec-
ommendation, and annual reassessment roles? The remainder of this chapter ad-
dresses these questions.

8Stz(: fiobel (1993), p. 880
[
‘}Iimist? Conumittee Repor: 101-732 (1990, p, L],

! }SEEI](I[O Conunittee Report 101416 {19901, p. 12 (yuoting remarks of Chairman Joseph Biden, Jane 25,
1990, p. gL
! lfﬁvnane Committee Repory 101-416, p. 14 (quating from The Brookings institution, 1584

V2. . . .

Lo encourage candidness, and because we were evaluating processes and policies rarher than peuple
art distriets, all interviews were conducted under canditions of anonymity and without attribution to the
persan or the distiict.
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ADVISORY GROUP APPOINTMENTS AND ORGANIZATION
Appointments

§478 of the act provides in part;

§478. Advisory groups

“(a) Within ninety days alter the date of the enactment of this chapter, the advisory
group required in each United States district court in accordance with section 472 of
this title shall be appointed by the chiel judge of cach district court, after consulta-
tion with the other judges of such court.

“(b} The advisory group shall be balanced and include attorneys and other persons
who are representative of major categories of litigants in such court, as determined
by the chief judge of such court. . ..

“(d) Nonwithstanding subsection (¢), the United States Auomey for a judicial district,
or his or her designee, shall be a permanent member of the advisory group for that
district court.

“(¢) The chiefjudge of a United States district court may designate a reporter for each
advisory group, who may be compensated in accordance with guidelines cstablished
by the fudicial Conlerence of the United States ... ."

Other than these sections given above, the act provides no other guidance to a chief
judge in deciding who should be on a district’s advisory group.

The advisory groups average 21 members, plus the chair and reporter. The members
are supposed (o “take into account the particular needs and circumstances of the
district court, litigants in such cowt, and the litigant's attorneys” while ensuring that
each of these groups make “significant contributions” toward the task of reducing
cost and delay (§472(c}2)&(3) )

The framers of the act, aware that participants’ background and profession would
play a significant role in shaping their contribution to ihe final report, wanted a
“balanced” advisory group in each district, to inciude “attorneys and other persons”
who can speak for “major calegories ol litigants,” For example, an advisory group
member who, in day-to-day life, is a repeated litigant in the district court might well
bring to the discussion table a very different perspective from one who Is a practicing
attorney, a sitting judge, or an average iaxpayer who has never been near a court-
room. In the same vein, an advisory group whose numbers are dominated by one
particular type (attorneys, judges, litigants, or others) could not help but issue re-
ports and make recommendations that would reflect the majority’s needs and de-
sires as they concern district court business. Towever, the act does not specify how
this balance could be achieved.

As required by the acy, all groups were appointed by the chief judges of their districts.
One might expect that the chief judge would, consistent with the spirit of the act and
in consultation with others, pick members from a wide range of backgrounds. That



Advisory Groups and the CJRA Plan Development Process 17

expectation was metin most districts, with the exception of nonlawyer litigant repre-
sentatives, who averaged only two on each advisory group. Our interviews with both
lawyers and lay members suggest tha it is very difficult to find nonlawyers who have
sufficient expertise to contribute much. The strong tradition in procedural reform
movements is 1o rely mostly on “expert” lawyers as outside advisors on procedural
reform.™ Given this tradition, and the lack of any specific statutory direction, it is
not surprising to find relatively limited representation of lay people in the advisory
groups. Minimally represented and limited by their lack of familiarity with the fed-
cral district court system, lay people played only a very modest role in advisory group
meetings.

We conducted a detailed examination of the makeup of advisory groups in the 20 pi-
lot and comparison districts.

Advisory Group Chairperson and Reporter

All 20 advisory groups followed the traditional approach of using a committee struc-
ture with a chairperson and, in most cases, a separate person as |‘eportcr.14 The chief
judge appointed the members of the group and usually the chairperson.

Current or former federal judges chaired three of the 20 advisory groups:15 these
judges’ roles may raise questions about the independence of the advice provided by
these groups. Most of the chairpersons were lawvers. Of these 14 lawyer-chairper-
sons, 12 were lu private practice. Law professors chaired the other three advisory
groups. including one who acted as the group’s reporter but was also the de facto
chairpersan. Our interviews indicated that the influence of the chairperson on the
thrust of the advisory group’s final report varied from district to district and ranged
from vety strong control to group consensus building.

All but one of the districts' *had an officially designated advisory group reporter.t’

Since the reporter is usually the one (o bring a number of divergent legal and case
management vicwpoints into focus and summarize the advisory group's concerns, it
is not surprising that almost hall of the reporiers were law professors. Six of the rest
were clerks of court of the distriet or some other court administrator. Two others
were practicing lawyers; the backgrounds of the remaining two were not identitied in
the report.

13 S o
House Commitiee Repors 101-732 (1990), Pl
Me leral "reporter” is typicatly used in the legal context to refer to the person who takes notes, prepares
summaries of discussions for the greup, and olten drafts recommendations aud text for considerarion by
the tuil commirtes based o its discussion, 1 ININ), there was no formally appointed chairperson, but the
reporrer acted as de facio chairperson,
he U1 chief judge, @ NY(S) senior judge, and a recently retited 1L(N) chief judge,
G .
NY Y hadl s official reporter.
“Pwo ot the ofticial reporters also sevved as chairpersons of the advisory groups (officially in MI and
unotficinlby in IN{NT).
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Advisory Group Members

Counting official and ex-officio together, there were 420 members in the 20 districts’
advisory groups; 55 members were ex-officio (by virtue of holding office). All mem-
bers were appointed by the chief judge, and whether the judges and court adminis-
trators on the commitice were official or ex-olficio members was a matter of the chief
judge’s choice.

Figure 2.1 shows how the total advisory group membership was distributed across
lawyers, judges, court administrators, law professors, and others who were not part
of the legal system.

District records show that 70 percent of these individuals (291) were lawyers. Most of
these (166) were in private practice, 44 worked for public agencies, and the affiliation
of the rest (81) was unclear. The largest subgroup of lawyers included 114 who were
in private practice and worked lor a law firm, 19 who were counsel ata corporation
or olther private organization, four who were identified as practicing labor law, ten
who primarily did public interest work, and 19 who had an unknown type of private
practice. In keeping with the acl’s requirement that a representative of the U.S. At-
worney’s olfice be in the group, the subgroup included 21 lawyers who worked for the
federal government. State government lawyers, often active in defending prisoner
and civil rights claims, constituted {2 of the public lawyers. And six public defenders
made their way inte a group.

RAND MASS-E.T

Other

Law professors

Court
administrators

Judges

Lawyers

Figure 2.1—Makeup of Advisory Groups
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Given the large percentage of lawyers in the membership, the court-appointed advi-
sory groups were likely to be fully conversant with the complex systems they were
being asked (o analyze. They were also likely to represent the best of the bar in their
regions and thus, predictably, would be professional and thorough in their approach
to their assignment. And, of course, they were advocates and good at their advocacy.

The groups had a contingent of judicial officers on their panels. Almost 13 percent of
the total membership were judges (53). Most {38) were sitting district judges, five
more had been district judges. and the current or former chief judge of the district
was involved as a regular member seven times. Only three of the 20 groups had no
judge as either an official or ex-officio member,

Interviews and veview of the repoerts gives the general impression that in some dis-
tricts, ex-officio participants contributed o the process only in an advisory capacity,
commenting on particular issues or reviewing the dralt report. llowever, in other
distriers, ex-olficio participants appear to have been involved in the advisary group
process cvery step of the way. Since we cannot distinguish the level of participation
for sure, we present official and ex-officio participant numbers (ogether. Since
nearly all of the ex-officio participants were the district's own judges or clerks, it may
well be that an effort was made to include the experience and viewpoint of judicial
officers or court administrators on the advisory group.

Lighteen of the regular members were court administrators of some type; of these, 13
were the current clerk of the court. Staff in the clerk’s office often contributed greatly
to this endeavor, especially in gathering and presenting statistics and developing
procedures as a part of CJRA plan development and implementation. Nine law pro-
tessors also contributed 1o the drafting of the advisory group reports.

Only I'T percent {47} of the regular members were known not to be part of the legal
system. About half were business executives, nine worked (or public interest organi-
zations, and the rest had various occupations.

Process

To assist the advisory groups, the Administrative Office of the United States Courts
supplied various malerials, including the CJRA itsell, material describing the groups’
duties, and other summarized case filings and terminations information designed to
assistin the analyses. The chief judge olten addressed the group at its first meeting,
giving the group its charge from the viewpoint of the district court.

Most groups came to the carly realization that they could perform more effectively
through subcommittees, particularly in the anaiysis phase. However, groups treated
their subcommittees quite differently. In a few instances, the parent group accepted
its subcommitlees’ recommendations, virtually without comment. [n other cases,
presentation ol the subcommittee report simply served to start the debate over plan
recommendations. Whether because of time constraints or the need for in-depth
review of selected issues, 1he ovenwvhelming consensus was that the subcommittee
approach made sense.
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Once formed, most groups spent their initial meetings getting orfented—studying
the CJRA, reviewing available statistics, and discussing the project with various
judges and other members of the court systent. In at least one case, the chairman
ook lay members of his group into the district courtroom to introduce them to court
procedures. Ilis purposce was also to reduce any possible intimidation factor for
those on the advisory group not familiar with court procedures. Other groups devel-
oped bibliographies of relevant materials on case management to supplement the
other available malerials.

Meetings of the groups lollowed similar patterns. Most of (heir early sessions lasted
1-1/2 to 2 hours. Laler, several groups held longer sessions (o close out open issues
and make up time {particularly in the pilot districts}.

Most groups limited attendance to members, judges on the district court, the clerk of
the court, and other persons who were employed by various members and had
agreed to render support services pro bono. lixcept in a few cases where it was felt
that the judicial presence may have been unwarranted or possibly intimidating, none
of our interviews revealed much discomfort with either the lack of or presence of ju-
dicial officers. In some cases, when the discussion was going to be particularly sen-
sitive, judicial officers were asked to leave.

All groups chose 1o advance their recommendations by group consensus, and dis-
senting or “minority” statements were very rare.'®

The formals used for the reports varied considerably. As suggested by the Adminis-
trative Office, many followed a logical [ormat in which they described (heir assess-
ment process, gave their conclusion, and (hen listed and explained their cost and
delay reduction recommendations pretty much in the order shown in the act. Others
(ook a more free-wheeling approach; their reports read more like narratives, and it is
not always easy to separate commentary from recommendations and understand
how they fulfilled their statutory mandate.

Relationships between the advisory group and the court were highly varied. Again,
the act offered little direction. Three major variants existed:

1. Judges were actively involved at the advisory group meetings, and in some in-
stances acled as chair;
2, Tudges plaved a moderate role. submitted to interviews, provided information

when asked, and offered some opinions but did not work continuously and inti-
mately with the group in its formulation of recommendations; and

3. Judges were largely passive, remaining outside the advisory process, leaving the
group 1o work independently.

8 . e o ,

Approximately one-quarter of the California (C) group advocated legislation providing thar the prevail-
ing party in cases litigated in the federal courts could recover 1ts attorney fees and other costs {Smaliz et
al., 1993, p. 1063,
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ADVISORY GROUP ASSESSMENTS

In the remainder of this chapter, we present an overview of the advisory group as-
sessments and recommendations. These will be described in more detail in Chapter
Three, where we discuss (he relationship between what was recommended and what
was implemented by the districts.

The act indicated that advisory groups were (o asscss docket conditions, trends in
filings, demands on resources, and causes of cost and delay.’® But it had little to say
about how the information to do this was (o be accumulated or analyzed.

The Administrative Office and the Federal Judicial Center provided summary statis-
tics on filings and terminations to each district. Those summary statistics contained
miormation on workload changes over time and on time to disposition of civil cases.
Statistics on the cost of [itigation were not available.

In general, and as expecied, the groups were not fully satisfied with the information
available to them. After all, if the questions could have been answered using infor-
mation routinely available, there would have been no need to ask advisory groups to
do the assessmient. In most cases, the groups looked for other sources to supplement
available data.” Most conducted interviews with the judges, and a majority sur-
veved lawyers. A minority surveyed lidgants, although usually without much success
because of low response rates.” A minority held public hearings, and some hired
consullants.

The advisory groups did not have the time, money, or expertise to do extensive new
resecarch on the causes and solutions (o cost and delay. Rather, their contribution
was 10 use available statistics and (o collect some subjective information from people
who run and use the system. Some recurrent themes that emerged from the advisory
group reports are summarized below.

Causes of Cost and Delay Beyond the Judges’ Immediate Control

Anitem discussed in several reports was (he rising pressure generated by the crimi-
nal docket. Congress's decision to create new federal crimes, adoption of the Speedy
Trial Act, and the advent of mandatory sentencing guidelines, all contributed, in the
view of many advisory groups, to increase the burden on the federal court and pro-
vide less time for the orderly movement of civil cases, For example, some groups be-
licved sentencing guidelines have a tendency (o increase the length of sentencing
hearings because the sentences depend on a variety of factors that require lactual de-

=N
472000,
2

3 ; . - . . . . . .
For a compararive anatysis of lusv the fivst 34 advisory groups carried out cheir data collection proce-
dures {including 12 of the pilot and comparison districis), see segal e al, (19493), Appenclix .

i

2l Litigant surveys proved 10 be somewhal difficult, since current procedures do not require thar che Jit-
gant's address e turnished in cown-filed documents. Where identifying information does appear, it is
ntten inadeguate or obsolete, thus reuiring contact with tie litigant’s attovney, whoe may he reluctant to
give out client addresses,
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terminations by the court before actual sentencing can take placc.zg Scveral repotts
suggested that an influx of new prosecutors without an attendant increase in judge-
ships added to this criminal case burden.

Another problem identified by several groups was the fact that judicial vacancies
were being left unfilled for substantial periods of dme. Although the act does not
invite specific scrutiny of judicial vacancies, it does require groups to “take into ac-
count the particular needs and circumstances” of the local court>*—a category cer-
tainly large cnough to encompass perceived shortfalls in personnel and other re-
SOUTCCS.

Several groups also suggested that cost and delay might be reduced by better as-
sessment of the cffect of proposed legislation on the civil and criminal court work-
lead.

Causes of Cost and Delay That May Be Affected by Judicial Management

Since the advisory groups did not have objective dara on costs of litigation, their
analysis focused primarily on factors thought to increase time to disposition.

Advisory groups thought discovery was being abused by some lawycers in mast dis-
tricts, although some groups noted that the problem was confined to a small portion
ol the bar. Beyond opinion and anecdote, no real evidence was prescnted of discov-
ery abuse aor its magniiude.

Most groups pointed out some preblems with judicial management of cases and rec-
ommended remedics that might shorten time o disposition. These remedies in-
clude ruling promptly on motions, setting schedules early, setting early firm trial -
dates, granting continuances only for good cause, and making more use of alterna-
tive dispute resolution procedures. The issue of judges’ failure to efficiently manage
cases was raised in interviews, public hearings, and questionnaires sent to lawyers
within the district. In some cases, this was cited as an important, but not overriding,
factor generally on the same plane as lawyers’ failure to manage cases efficiently.
Tempering these “criticisms,” several groups questioned whether cost and delay
problems were as serious within their district as the CJRA had implied.

Although the advisory groups did recommend significant change in case manage-
ment in many of the districts, this usually was not as a result of an explicit finding of
substantial problems with judicial case management. Rather, the recommendations
were usually posed as ways of refining and improving the existing case management
system.

We note that some districts’ advisory groups made very deliberate and scholarly ef-
forls in their analysis of specific case management questions. [or example, in a
thorough analysis, the NY(L:} group first analyzed court-annexed arbitration already

22
See, ., Landis er al. (194913, p. 20

232& LIS 84720} 2)
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in full use within the jurisdiction. It concluded that the process worked well and
suggesied some [ine-tuning. It then recommended that voluntary, court-annexed
mediation and neutral evaluation be used as a supplementary ADR technigue. It
further advocated a program of publicizing ADR techniques and the assignment of
an overseer for all court-annexed ADR programs. U The NY(S) group approached the
ADRissue by analyzing ADR practices within the district and by reviewing the ADR
literature to understand the tradeoff options.”® The NY(S) group not anly rec-
ommended an ADR program designed as an experiment with random assignment of
cases, but suggested an evaluation and educational programs for judges, litigants,
and lawyers. The PA(E) group also made diligent efforts to assess the potential of
ADR. That district has an experiment using mandatory mediation with randoin as-
signment af cases. The group has been monitoring the experiment and other ecle-
ments of the plan careflully, conducting follow-up surveys after the initial implemen-
tation of the € JRA plan, and doing midcourse adjustments as a result of the annual
reassessments. -

ANNUAL REASSESSMENTS

§475 ot the act requires each district court 1o do an annuat assessment. The purpose
is 1o keep the CIRA plans up to date and to improve “litigation managermment
practices.” hmportant for our purposes, and consistent with the rest of the act, §475
states thar the court “shall consult with” the loca) acdvisory group when conducting
the annual assessment.

The quality of the annual reassessments varies markedly from district to district. Al-
though the act does not require a written assessment, seven of the 20 districts in this
study have written reassessments at least twice. Six of the 20 disiricts had no written
documentation of the results of any annual assessment when we inquired in January
1996.

The required annual assessments that have been prepared have been largely devoted
to updating case filing and termination statistics, and often indicate that the plan
seems (o be functioning as intended and that it is too eatly (o be considering change
in the plan. Most of the annual reports are prepared withour extensive advisory
group or court effort.

tmust be noted that the districts and the advisory groups asked to conduct the an-
nual assessments usually do not have the research expertise or the lime to do them
well. The advisory group members work pro bono, and there is much less incentive
to donate time o do a reassessment than there was (o help create the initial CJRA
plan.

zd}'\*’usely etal. (19917, pp. 94-104,
z’fs»w-.-er ctal. (1991), p. 35.
zr}I,andis etal (19491}
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COMMENTARY BY OTHERS ON THE ADVISORY GROUP

Some peoaple object to the concept of the CJRA advisory group process for philosoph-
ical reasons. We distinguish the several negative comments we heard about how the
advisory group process was implemented from the comments about the concept of
having an advisory group. Once we got beyond the philosophical ohjections, there
secmed to be no recognizable voice that criticized the advisory group concept.

One commentator, herself a co-reporter for one of the advisory groups, exhibited
strong philosophical objections to the advisory group process. Linda Mullenix put it
biuntly: “Civil procedural rutemaking cught not to be in the hands of ninety-four lo-
cal amateur rulemaking gr0‘u7ps who are destined to wreak mischief, if not havoc, on
the federal court system.”‘2 Her philosophical point is clear, but given that the
courts were [ree to reject recommendations made by the advisory groups, and given
the composition of the groups, i.e., mostly lawyers who weuld also be eligible to
serve on more traditional local rules committees, the destiny she warned against has
not been fulfilled.

More telling are Linda Mullenix’s observations about the manner in which the act
provided for the accumulation of cost and delay evidence within the districts.*® She
points out that the fact-gathering and assessment role imposed on the advisory
groups seemed unduly restrictive, particularly with regard to the pilot districts, which
were required to formulate cost and delay reduction plans within about one year af-
ter the act’s passage.

Another study of the advisory group process conducted by Lauren Robel?® produced
findings that are generally consistent with ours. A mail survey was made of members
of 26 advisory groups, and 86 percent responded positively to the question “Do you
fee] that your participation in the Civil Justice Reform Advisory Group has been a
worthwhile experience?”

Robel noted that a primary benefit atiributed to the CJRA process was opening a dia-
logue between the court and the bar. Ninety percent of respondents agreed that the
process increased attorney understanding of the courts, and 81 percent believed it
increased judicial understanding of attorney problems. Robel identified problems
with how the advisory group process had been implemented, including the relatively
small number of nonattorney members. Ilowever, the study points out “Whiie it
may be that litigants do not participate because they are unfamiliar with procedures,
it is also likely that in most Groups they were so outnumbered by people with insider
expertise that they cannot make a meaningful impact on the work of the Group.""pm

??Mullinex (1892}, p. 375,
:ml\-iullimax (1992), pp. 396-407.
%gRol)cl {19493,

'm]lobcl {1993). p. §97.
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CONCLUSIONS

The advisory groups were created in a timely fashion by each district’s chief judge.
Members of the federal bar dominated the membership, and the chairperson was
usually a senior member of the bar,

The act calls for advisory groups to be balanced and (o include attorneys and other
persons who represent major categories of litigants. One interpretation of the bal-
ance requirement is that lawyers” membership on the advisory group can achicve
that balance in terms of the types of clients they represent.*’ That balance appears
to have been met as far as lawyers are concerned. However, “otlier persons” were
minimally represented. Limiled by their lack of familiarity with the federal district
court system, lay people usually played only a very modest role in advisory group
mecetings.

There was wide variation among districts in the role of judges on the advisory group.
Research on court and organizational change, discussed in Chapter Three of our
companion evaluation report, clearly indicates that the judges should be invoived in
the process. Tudging by that research and our interviews, we believe rhe process
would work best with judges playing a moderate role rather than a Very active or a
very passive role. If judges dominate while attending all meetings and even chair
them, it may have some stifling effTect on the consideration of new ideas for change
and at least creates the appearance that the advisory group may not be offering inde-
pendent advice. On the other hand, il the judges are almost totally uninvolved before
receiving the report, then the advisory group does not get the full benefit of the wis-
dom of judicial officers about the practical viability of certain proposed changes, and
judges do not get ihe full benefit of the wisdom of the advisory group members about
problems and proposed solutions.

Advisory groups lacked the time, money, and expertise to conduct extensive rescarch
on the causes of and solutions to cost and delay. Thelr contribution was to analvze
available statistics on time (o disposition and assess subjective information collected
ininterviews and surveys of people who run and use the court system, The recom-
mendations made generally Nowed from either (he identified causes of cost and de-
lay, or from the CJRA mandate that certain principles of case rmanagement be in-
cluded. When the advisory groups found causes of cost and delay unrelated to case
management, they generally pointed those out and made recommendations related
to those other causes. When the advisory group perceived that the court had no
major cost or delay problem, or was already using a CJRA principle of case manage-
ment, they said so, but usually they also made suggestions lor refinements to further
improve case management.

We were impressed by the dedication and conscientiousness with which the advisory
groups approached developing recommendations. Advisory group members pro-

3 Meny of the attorneys in the groups consisiently represent the same types of litigants in federal litiga-
tion. The TLS Alloraey is an obvious example, hut it is also true for those who work tor public imerest
tirins and those who act as corporate or other organization counsel. [n this sense, the lawvers lhemselves
van be representative of megor categorics of liffgants,
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fessed independence from the cowrt, indicating that they felt free to criticize when
this was done on the basis of group consensus. Final reports generally reflected
considerable independence from the court.

The act gives district courts the authority to accept, reject, or modify the recommen-
dations of their advisory groups. As we will discuss in the next chapter, in most dis-
tricts’ CJRA plans, the courts responded positively to most or all of the advisory rec-
ommendations. QOver three-quarters of the major recommendations of the pilotand
comparison advisory groups were adopted into the courts” CJRA plans. Circuit and
Judicial Conference review of the plans after adoption resulted in few changes.

whatever the content of the advisory group plans, our intervicws indicate that the
process of generating the plans has made courls more cognizant ¢l case manage-
ment problems and opportunities. Bench-bar understanding reportedly has also
been improved. That benefit alone probably justilies the advisory groups’ work.

A majority of advisory group members whom we interviewed—espcecially the princi-
pal players among them—saw the advisory group process as valuable and believed
thal they had accomplished something worthwhile. A sizable minority disagreed,
usually arguing either that it is inappropriate (o have people outside the system
interfere with a process best Iell to the judiciary, or that no assessment was needed
because no real problem seemed to exist in the first place.

Our conclusion is that the CJRA advisory group process was useful, and the great
majority of advisory group members thought so too.

Jn the next chapter, we turn to the content and implementation of the plans adopted
by the districts,



Chapter Three
CJRA PLANS AND IMPLEMENTATION IN PILOT AND
COMPARISON DISTRICTS

In this chapter we follow the evolution of case management policy in the pilot and
commparison districts from pre-CJRA procedures to advisory group recommendations
to district plans o actual post-CJRA implementation. The discussion is based on
four major sources: a review of district CJRA plans and advisory group reports and
minutes; court and case records and statistics; our surveys; and interviews with
judges, clerks, lawyers, and advisory group members in each district,

CREATING AND IMPLEMENTING A PLAN

The Civil Justice Reform Act required each districr, after having considered the rec-
ommendations of its advisory group, to institute a plan for reducing costs and delay.
Pilot districts bad 10 institute plans by December 31, 1991; comparison courts could
adopt a plan any time before December 1393, Only two of the comparison districts
adopted their plans at the same time as the pilot districts; the rest waited until late
1993 to do so.

The two-ycar difference in adoption dates between pilot courts and eight of the
comparison courts benefits this evaluation because we selected our sample of cases
for intensive study beginning in mid-1992 and had finished selecting the sample in
nearly all districts by mid-1993. This means that the eight comparison districts used
“status quo” pre-CJRA procedures during the critical carly months of the lives of our
sample of cases.

Filot districts were required (o adopt the six case management principles sel forth in
the act, but coinparison districts were unrestricted as long as some kind of plan was
developed. One comparison district that implemented at the same time as the pilot
districts did not substantially change its prior case management procedures; the
other adopted procedures like those of the pilot program.

Because the principles and techniques specified in the act all pertain 1o pretrial activ-
itics and are thus intertwined, in the discussion that lollows we categorize them into
four groups: differential case management, early judicial case management, discov-
ory management, and alternative dispute resolution.
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We reiterate that pilot districts had to institute plans by December 31, 1991, and
comparison courts could adopt a plan any lime before December 1993. Only two of
the comparison districts adopted their plans al the same time as the pilot districts;
the rest waited until late 1993 1o do sa.

DIFFERENTIAL CASE MANAGEMENT
Background

The first and third CIRA principles concern a court’s responsibilities with respect to
the differential pretrial management of its cascload. !

1. Systematic, differential treatment of civil cases that tailors the level of case-
specific management to such criteria as case complexity, the amount of time
reasonably needed to prepare the case for trial, and the judicial and other
resources required and available for the preparation and disposition of the casc;

3. Vor all cascs a court thinks are complex and any other appropriate cases, careful
and deliberate monitoring through a discovery/case management conference or a
series of such conferences.

Generally speaking, (hese principles embody what has come (0 be known as Differ-
ential or Differentiated Case Management (DCM). The core of the DCM concept is
(the notion that some cases need dilferent levels of judicial attention, different
schedules for case events, and diflerent treatment.?

One way to implement DCM is to create a number of discrete and well-structured
approaches to case scheduling and management, followed by early assignment of
cases (o these approaches.® We shall call this the DCM "track model.” A common
formulation is to create three tracks—expedited, standard, and complex—and to es-
tablish different management procedures for each. No commonly accepted defini-
tion of these three tracks exists, and the court may assign cases to tracks according to
obijective criteria (such as type of case), the attorneys may choose the track into
which their case will fit (subject to judicial review), or the judge may make the track
assignment decision after initial case review. Within each track, judges use different
case management lechnigues and schedules that are at least partially predetermined
by the (rack assignment. Proponents argue that the track model of differential case
management can reduce time to disposition, increase elficiency, and bring greater
predictability to litigation.?

JRII S.C.$4T36E001- (3. This listing excracts only aportion of the langouge of the act.

Snme practitioners view the DOM concept as inconsistent with the principle of providing a single uni-
imm set of procedures across all federal court cases.

\ number of state criminal ard el courts have adopred the DCM concept in recent years—particularly
those Ronded with cases. For an overview of diflerentiared case management, see Alltegro of al. {1993,

4
See Alllegro et al, [1983).
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Before CIRA, courts were alrcady tailoring their management of cases. All 20 districts
had special differential management procedures oy certain “minimal managenicnt”
cases involving prisoner petitions other than death penalty cases, Social Security ap-
peals, government loan recovery. and/or bankrupiey appeals. Frequently, these
cases occupy d significant portion of a court’s docket and imposc special require-
ments. Prisoners often file petitions on a pro se basts, and they are initially processed
by a pro se law clerk using standardized procedures and schedules. These cases of-
ten involve review ol a request for a waiver of court fees and require some corre-
spondence and motions activity, bul [ew need court appearances and judicial casc
management in the traditional sense. Other minimal-demand cases, such as gov-
ernment foan collection cases and appeals from denials of Social Security benefits,
olten do not involve a pretrial conlerence between the judge and attorneys for both
sides and go through the entire litigation process without much judicial manage-
ment of any kind.

For cases notin the "minimal management” category, virlually all federal judges in-
terviewed as part of the pilot program evaluation siressed that they have always
managed their general civil cases individually and differentially. In support of this
position, judges nole that discovery is often minimal, that some cases do not require
scheduling conferences, and that many lawsuits end with little or no judicial in-
volvement. At the opposite end of the spectrum, complex cases can receive special-
ized management within a framework enunciated in the Federal Manual on Complex
Litgation. In other words, there is a lot of intercase variation in procedure used by
judges, and the variation is a manifestation of a tailored approach to case manage-
ment that, in principle, is not unlike the objectives of the general differential case
management concept. We shall call this approach (o DCM, in which judges make
casce management decisions case by case for general civil cases, the “judicial discre-
ton” model of case management.

Ditferential Case Management: From Advice to Implementation

For the minimal management types of cases noted above, all 20 districts used special
procedures both belove and after CJRA.

Betore CIRA, all 20 districts used the judicial discretion model for the rest of the gen-
eral civil litigaton. After CIRA, six pilot and tvo comparison districts adopied 2 plan
that contained the track model in one form or another. However, in practice, only
three pilot districts assigned at least | percent of the cases Lo the coinplex track, and
only one assigned more than 2 percent of cases (o the complex (rack. The other three
pilotdistricts cither did not assign any general civil cases to tracks or assigned virtu-
ally all of them to the same standard track within which they were managed individ-
ually.

Comparison districts, which had the option of not doing DCM, were even less likely
to revise thetr prior judicial discretion model.
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Types of Differential Case Management Planned and Implemented

Table 3.1 rraces the types of differential casc management in the pilot and compari-
son districts from before CIRA to implementation of the district plans.

Seven of the 20 advisory groups recommended a change from the judicial discretion
model to the track model. Only three districts adopted a model different from that
recommended by the advisory group. Two added the track system when it was not
recommended by the advisory group—in one district, to formalize existing practice,
in the other, to provide the additional time needed t¢ manage more difficult cases.
One district rejected the track recommendation of its advisory group because the
court felt these matters were better left to the discretion of individual judges to be
applied case by case.

Table 3.1

Differential Case Management: [rom Advice to Implementation

Judicial Discretiun Model

" rrack Model

Eﬁcinl—
Magistrate (Hicer- Attorney-
StageinProcess  Standard __ Judges _ Selected _ Rule-ased? _ Selected
_. R Pilot Districts -
12/41 hefore CJRA - 10 districts
Advisory group TN(WILITT, AR SNYTR), [, T'AE)
recommendation WIEDL TRIS)
(AN,
KW
Dhistrict plan T, 1T, AL NY(5), DL, {TAND PA(IR)
W) TX(5),
(KW
TIistrict TN UT CALS) 1aE:, RO, GA{NI{2%) NY(S) (1%},

implermentation

WIE)

TX{S) feach

<1%)_

712091 before CIRA 9 districts

Advisnry group
reconn mendation

[nstrict plan

Lyistrict
implementation

FLIND, 11N,
IN[IND, KY(T.
KY (W), MD

CALC).
FLINJ. 11O,
IN(N), KV(E),
KY[W), MDD
CALC).
FLIN)L LN,
IN{NT KY (L,
KY[W), MD

Comparison Disteiers

PALE] {7%)

NY(E)

NY(L) AL, PAIM)
YL AZ, PAIM)
NI PAN]} (4],

AL 11PA)

CAC)

N{FUES: Numbers i parentheses indicate the percentage of cases assigned to the complex
crack  Plior districes. IN(N;. and NY{E) began mmplementation in 1/52; the ather eight
comparisan districts began impiemenration m 125435,

aaithough only GA{N) uses rule-based tracking for all civil cases, other districts use hybrid
systems that are partiaily rule-based and partially judicial-officer-selected rracking,  For
example, AZ Uses a rule (0 assign cases 10 their expedited, prisoner pro sc, and arbitration twacks,
bt the sssighment of cases 1o the complex trackas done by a judicial efticer,
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No matter what (racks are established, every DCM tracking system must overcome
the hurdle of deciding how to assign particular cases (o particular tracks—a decision
needed carly in the life of a case if cost and time to disposition are to be reduced as
nmiuch as possible,

Cases at cither extreme of the complexity spectrum are relatively easy to fit inrto a
track. For example, contrast a simple personal injury suit involving an automobile
accident, few questions of liability, and well-defined damage claims, with a complex
patent infringement suit, involving multiple parties, many documents, and a high
potential for mterrogatorics and depositions. For such cases, the tracking decision—
expedited and complex, respectively-—can be made withoul much confusion or risk
of error. But the majority of cases are less clear cut and fend to be grouped together
in a middle or “standard” track. Since some of these cases will or should actually he
handied in expediled fashion and others in complex fashion, some of the potential
benefits of DCM tracking may well be lost,

Most of the advisory groups struggied with this issue, and their reports reflect a fun-
damental dilemma, A decision to track a case made early in its life must often be
made on the basis of a sparse record—perhaps resulting in an unsuitable assign-
ment. Butif the decision is delayed to allow for a full record to develop, the potential
savings in time, cost, and aggravation may well be lost.

Table 3.1 summarizes how the pilot and comparison districts implemented differen-
tial case management. It identifies the case management approach implemented in
each district and indicates the percentage of civil cases assigned Lo the complex
rrack.

Judicial discretion means thal—with the exception of the special management of
prisoner petitions and minimal-demand cases—judges or magistrate judges make
case management decisions case by case according to their own schedules and pro-
cedures. Alb 20 districts used this method of management before the CJRA. As their
plans acest, four pilot districts and eight comparison districts considered the CJRA’s
dilferential casc management requirement to be met by this model and continued to
use 1t.

Pretrial managerent by magistrate judges refers 1o a system under which all cases
are automatically assigned to a magistrate judge, who manages a case through all its
pretrial phases and usually makes an carly effort to settle, mediale, or neutrally eval-
uate the case. Note that this differs from the usual practice in federal district courts
under which a judge delegates discrete facets of civil case pretrial processing (such as
discovery motions or scheduling conferences) (o a magistrate judge, Onc compari-
son district—NY(E}~—uses this approach to differcntial case ma nagement. Though
this comparison district has had magistrale judges doing pretrial management for
sUme years. interviews suggest that it has intensified its management and early set-
tlement efforts after implementing the CJRA plan. One pilot district—CA(S)—
adopted this approach in its CJRA plan, and this district also directs the magistrate
judge to conduct a neutral evaluation conference before the initial scheduling and
case management conference. Two other study districts have adopted this approach
for some of their cases. As ol 1992 in WI(E), full-time magistrate judges are assigned
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a share of the cases that is 60 percent as large as a disurict judge’s share. As 0ot 199410
AZ, magisirate judges in Tucson are assigned a share of the cases that is 25 pereent as
large as a district judge’s share.

I judicial-officer-selected tracking, the judicial officer makes the initial track deci-
sion for a case. Although three pilot districts chose this approach in their plan. two
have placed fewer than live cases per year in the complex track and a third did not
implement this aspect of its plan because it did nol receive funding for staff. Hence
these districts are really using the judicial discretion model. Two comparison dis-
tricts chose this approach in their plan, and one of them has 4 percent of cases des-
ignated to its complex track.

Rude-based tracking involves assigning a case on the basis of its objective character-
istics—usually the nature of suit—known at the time of filing. One pilot district has
done this using standardized discovery periods of zero, four, or eight months for dif-
ferent track assignments. The zero-month-discovery track contains the types of
cases thal were minimal management cases before CIRA. The four-month-discovery
(rack contains the vast majority of the general civil cases, and the discovery time limit
is the same as it was before CJRA. The cight-month-discovery track contains about 2
percent of civil filings (antitrust, patent, and securities/commuodities cases). No
comparison district chose this method of tracking.

Atiornev-selected (racking usually requires the [iling attorney 1o opt for a particular
track—expedited, standard, or complex—afiler which the opposing attorney has an
opportunity to dissent. The judge then decides. ‘T'wo pilot districts have imple-
mented this approach, One district—PA(E)—has a 12-month-to-trial schedule for
standard cases and an 18-month schedule for special (complex) cases; the lawyers’
choice of the track is accepted unless the judge takes action to change the track,
which scldom happens. In effect, the tracking decision occurs at the time of fiting for
all cases, and 7 percent of the cases arc in the complex track. The other district—
NY(S)—has three tracks, but a judge has to act on the lawyers’ request before the
track assignment is accepted. In practice the track assignment occurred several
months after filing for anly abouat 13 percent of the cases, and only about 1 percent
were in the comptlex track. ‘The remaining 85 percent of the cases were never as-
signed a track, and the district eliminated the rack system from iis CJRA plan in mid-
1995,

EARLY JUDICIAL MANAGEMENT PROCEDURES

Background

The second CJRA principle concerns a court’s responsibilities with respect to the
carly and ongoing pretrial management ol its caseload:?

TR 150 $A7HW
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2. Early and ongoing control of the pretrial process through involvement of a judicial
officer in
a. Assessing and planning the progress of the case;

b. Setting carly, firm trial dates, such that the trial is scheduled to occur within 18
months after the (iling of the complaint, uniess the judicial officer certifies that

i. The demands of the case and its complexity make such a trial date incom-
patible with serving the ends of justice: or

ii. The (rial cannot reasonably be held within such time because of the com-
plexity of the case or the number or complexity of pending criminal cases:

¢. [Refers to discovery and is discussed in the next section.]
d. Setting, at the carliest practicable (ime, deadlines for filing motions and a time

framework for their disposition.

In addition, four of the six CJRA techniques concern early or active pretrial case
management:

{. Requiring thal counsel jointly present a discovery/case management plan at the
inttial pretrial conference, or explain the reasons for their lailure to do so;

2, Requiring that all parties be represented at each pretrial conference by an attor-
ney with authority t bind the party;
3. Requiring the signature of the party and the attorney on all requests for discovery
extensions or postponements of trial; and
. Requiring party representatives with authority to bind to be present or availabie
by telephone at settlement conferences.

|

Early Judicial Management: From Advice to Implementation

The advisory groups often made recommendations for fine-tuning the scheduling,
conferencing, reporting/planning, trial-setting, and motion-processing procedures.
Petails, too varied and numercous Lo recite here, are presented for each district in the
appendices.

The thrust of all the advisory group reports was in favor of early judicial management
of general civil cases, and all of the courts’ plans accepted the principle of early judi-
cial management. In general, most of the advisory groups’ recommendations for re-
fining the pretrial process were accepted, although sometimes with modifications.
However, analysis of docket events from more than 10,000 cases indicates that early
judicial management is more prevalent in some districts than in others. Intervicws
with judges and lawyers confirmed this and documented variation among judges in
the same district,

Another aspect of differences between judges within districts is that formal proce-
dures and standing orders may differ from judge to judge (in other words, there are
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“judge rules” below the "local rules™). Several advisory groups indicated that more
uniformity of procedures within the district would be desirable.

CIRA technigue 1 requires that counsel jointly present a discovery/case management
plan at the initiai pretrial conference, or explain the reasons for their failure to do so %
Before CJRA, only one of the 20 districts required this,” although at least one other
district¥ required attorneys 1o confer belore the first pretrial conference to attempt to
agree on a scheduling order. Four of the ten pitot districts? adopted this technique in
their plan, and nine of the other pilot and comparison districts adopted it later when
the December 1993 F.R.Civ.P. 26(1) changes were made to require such a plan. 10

CIRA technique 2 requires that each party be represented at conferences by an allor-
ney with authority to bind that party. All 20 districts in the swudy required, or allowed
judges to require, this both before and alter CJRA,

CIRA technique 3 requires the signature of the attorney and the party on all requests
for discovery extensions or postponements of trial. This technique does not generate
enthusiasm from most lawyers, and none of the 20 districts in our study required this
[or all cases before or alter CJRA. Although most plans were silent on why this tech-
nique was not adopted, some lawyers we interviewed felt it was unnecessary and
added some cost, and others resented the implication that some clients are kept in
the dark abeut continuance requests and that they might not approve if requested 1o
sign.

CIRA technigue 5 requires that party representatives with authority to bind be pre-
sent or available by telephone at settlement conferences. Light of the 20 districts
used this technique before CJRA,!? and five additional districts adopted it as part of
their CJRA plan.!2

DISCOVERY MANAGEMENT PROCEDURES

Background

The CJRA requires pilot districts to adopt, and other districts to consider adopting,
some procedures for managing discovery. Specifically, the act mandates:

“12) early and ongoing control of the pretrial process through invelvement of a judi-
cial officer in . .. ((C} controlting the extent of discovery and the time for completion

Bspe Form 35 of F.R.Civ.P. 2601 for an exampla of a possible discovery/case managemoent plan. We con-
sider a discovery/case management plan to include more than the tvpical scheduling order, although in
sone districts they niay be functionaily equivalent,

TORMwW),

Bvin,

9()K{‘»‘\-"), T™W), TS, and UT.

ms\;/,, L3 FLINT, ELAND NN, KY (S, KY WD, NYED, and PACM).

]'l CAND KY W), MU, OKIW, PATR)L PAD, TN WY, and L.

b GANT, INGNY, NYEL TXS), ord W1,
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ol discovery, and ensuring compliance with appropriate requested discovery in a
limely fashion . ...

(4} encouragement of cost-effective discovery through voluntary exchange of infor-
malion among litiganis and their attorneys and through the use of cooperative dis-
covery devices:

(5] conservation of judicial resources by prohibiting the consideration of discovery
motions unless accompanied by a certiflication that the moving party has made a
reasonable and good laith effort to reach agreement with opposing counsel on the
matters set forth in the motion; ... "1

Two issues have arisen regarding discovery: (1} To what extent should the court
control the volume, sequencing, and timing of discovery, rather than leaving this in
the hands of the litigants’ attornevs; and (2} what information should he voluntarily
or mandatorily exchanged carly in a case without a formal discovery request.

In December 1993, amendments 1o the Federal Rules ol Civil Procedure were
adopted that complicated the implementation of the CJRA discovery provisions. The
CIRA directs pilot districts to develop and implement discovery control and carly
disclosure procedures. The new federal rules require certain changes in discovery
practice and management that may conliict with the discovery programs ot some pi-
lot districts. Forinstance, the revised Rule 26 requires Jawyers to meet and confer be-
fore the scheduling conference, to develop a proposed joint discovery plan, and to
automatically disclose certain basic relevant information without awaiting a formal
discovery request. And the new Rules 30, 31, and 33 place limits on depositions and
interrogatories. Districts may opt out of some of the rule changes, however, as some
pilot districts have done to avoid conflicts with their pilot plans.14

Judicial Control of Discovery Volume and Timing

Al districts permit the use of judicial discretion to limit the exient of discovery case
by case. Before CIRA, as shown in Table 3.2, the majority ol both pilot and compari-
son districts also had a local rule that limited the number of interrogatories and re-
quests for admission. The actual nurber varied among districts from 20 10 50.
Those limits could be exceeded at the discretion of the judge for individual cases.
One pilot disirict also placed a limit ol six hours per deposition. Before CJRA, no pilot
or comparison district specifically limited the number of depositions.

After adoption of the CJRA plans, local rules with respect to control of discovery vol-
ume did not change in most districts. PA{M) and WIE) adopted a new limit on de-
position length—six hours unless lawyers stipulated or the judge approved addi-
tienal howrs. AZ and NY(E) adopted new limits on the nunber of depositions—the
range was eight to 1en depositions per side. Two comparison districts instituted new
locat rules limiting the number of interrogatories or requests for admission, and

Bha 0.8.0. 84730,

1., -
stiensto { iHh),
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Table 3.2

Pilot and Comparison Districts with Various Types of Discovery Limitations
Before and After CTRA Plan Implementation

o . (lmnp_;j.r_isoﬁ Districts o
Before 12743 After 12/93
a2ial far IN(NY (12791 for ININT

_ Pilatnstricrs

Pype of Discovery Limitarion

Betore 12041

Alter 12/91

and NY (T

and NY(ER

fudicial discretion, with no
prespecified limits

Limitativn an number of

ZINYSL U

7 (AR, 1L

Z{NY{S) UL

T{CAIS), DE,

2 (AL NY(ED

4 (CA), FLING,

5]

10

interrogatories and reguests GAINY, ORDWY,  GAIND, ORW), 1LY INGNT,

tor admission {other thin THN(WY, TXIS), T™OW), TX(S), FY(E), RYiw),

12493 F R.CIv.P 33 limil) WIE)} WL NI, PAMY)

Limitation on number of 1} 1] 1] 2AX NY(ED
depositions {other than 12794

B R.Civ.P 30 and 31 Limio

[imitatian on fength af INEEARSM 2IAINT, 0 1 (PAMD
depaositions WIER

Limiration on discovery cutoft 2 [GA{N], 2 1GAINT, 0 1M1

time for certain rypes of cases  PA(L)) PAED

NOTES: Districts with limitations may have more than one type. Pilot disuicrs, IN[N]-, and NY(¥) began
implementatiun in 1/92; the nrher eight comparison disofors began implemnentation in 12793,

some other districts revised or tightened their existing local rules on the allowahle
number of interrogatorics or requests for admission. In addition. the December 1993
revisions 10 F.R.CIv.P. 30, 31, and 33 limit the volume of discovery, absent leave ol the
court or stipulation of the parties, to ten depositions per side and 25 interrogatories
per party {including subparts).

Before the CIRA, all districts allowed the establishment of discovery cutoff dates, but
most lell the decision 10 the judge in cach case, However, some districts had rules
allowing discovery only to a cettain point in a case (usually a specified Iength of time
before the final pretrial conference or trial date). Two pilot districts had standardized
schedules limiting discovery time [or cases referred to arbitration or for all cases,

The districts’ CJRA plans have nol changed the landscape much, except in two pilot
districts and onc comparison district. One pilot district has adopled a tracking sys-
temm under which cases are grouped by nature of suil, and discovery is cut off after ei-
ther zero, four, or eight months (instead of the pre-CJRA limit of four months for all
cases). Another pilot district added 1o its discovery cutoiflimits for arbitration cases
by placing nonarbitration cases into standard or special tracks and setting trial dates
within 12 or 18 months, respectively, thus automatically limiting discovery time. One
comparison district limits discovery to 120 days for routine cases. Under these sys-
tems of prespecified discovery cutoft limits, judges nevertheless retain discretion to
adjust discovery schedules.
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Early Disclosure of information Without Formal Discovery Requests

Pilot districts were required to encourage, though not necessarily to mandate, “cost-
effective discovery” through voluntary exchange of information among litigants and
their attorneys and through the use of cooperative discovery devices.

The evolution of the early disclosure procedures [rom advisory group advice to im-
plemeniation is shown in Table 3.3.

Before the CIRA, only one comparison district required the early exchange of infor-
mition without a formal discovery request for all general civil cases; two other dis-
tricts required it for a limited subset of cases.

After the CJRA, the disclosure procedures changed greatly, and all pilot and cempari-
son districts adopted one of five very different disclosure procedure models, all of
which meet the requirements of the CJRA pilot program.

Three pilot and two comparison districts adopted the voluntary exchange model,
which encourages lawyers (o cooperate in exchanging information.!® Judging by our
interviews, lawyers do not object to this arrangement.

Table 3.3

Early Disclosure of Information: From Advice to Implementation

Mandatovy for Mandarory, Info Mandatory, Info Follow 12793
Stage in Process  Volunrary Soine Cases an Your Side  on Both Sides Rule 26(a){1)

~_ Pllot Districts

12/9) before CIRA  Ddisticts  PALE)
Advisory group CAS TNIWY, DL, NY(S), GA{ND, WTEE) OR{WY,
recommendaiion U7 THRIS) PAE}
Pismrict plan CAIS) TNOW), [DE NY(S), CeA(NT, WIEY DKW,
r THS) PA{LD
[district CAISH2 NY(5) +2 hefore  GAIND WL CIRTW, DE, TN(W},
implementatiorn hefore 12/93 12/9% (1IE, TAE) TX(S), UT after
........ . INGwL ULy TXSH o .. 12/83
. o ) Comparison Distriets
L2191 before CHWA 8 districs A7 CAlD
Advisory group TN, LD, NN LA NY(E) KY(E], PACM)
recarmunendation  FLIND KY(W), A
[hstrice plan 1L, M, IIN(N) CALC) NY(E] KY(E), TPA(M),
A FL{NY, KY{W)
[districr 1LIND, M) +1 before CAC NY(E) after KY{E}, PA(M},
imnlementation 12483 (IN(IND) 12/93 FLIN}, KY{W), AZ,

_ IN(N] after 32/93

NOTIS: Mandatory, infg on your side, requires mandatory exchange of information hearing significantly
on pour claim or defense, plus other items, Mandatory, info on both sides, requires mandatory exchange
of information deanng significantly on wny claim or defense, plus other items. Rule 26(a)(1) requires
mandatory exchange of information relevant to disputed facts alleged with particularity in the pleadings,
plus other itews.

=
]“']‘wn of the three pilot districts later decided (o fullow the December 1997 revised F.R.Civ P, 26K,
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Three pilot districts and onc comparison district {followed a mandatory exchange
model for a limited subset of cases and a voluntary model on other cases. Of these
four districts, one required mandatory disclosure for ten or 20 cases per judge!®; one
for expedited track cases only; ene for injury, medical malpractice, employment dis-
crimination, and Racketeer Influenced and Corrupt Organizations Act (RICO) cases
only; and one had dilferent types of mandatory disclosure experiments by some of
the judges (see Appendix H for details). '

Two pilot districts and one comparison district required lawyers to mandatorily dis-
close certain information, including anything bearing significantly on their sides’
claims or detenses.

‘Two other pilot districts and one other comparison district have a similar mandatory
requirement, but they apply it 1o all information bearing significantly on both sides’
claims or defenses. 18

Four pilot districts later switched {rom their initial disclosure procedure to follow the
December 1993 revised F.R.Civ.P. 26{a)(1), and six comparison districts are following
the revised Rule 26(a}(1}. The ten other pilot and comparison districts have decided
to upt out and are not following the revised Rule 26{a}{1), which requires the manda-
tory exchange of information relevant to disputed facts alleged with particularity in
the pleadings, plus information on damages and insurance.

Early mandatory disclosure has prompred criticisim on a number of grounds. Many
lawyers consider it distasteful or threatening, belicving il to be an assault on the ad-
versarial model of Anglo-American litigation. Our interviews indicate that they are
especially concerned about having to do the other side’s work and about potential
contlict of interest if they must provide everything that bears significantly on both
sides of the case, even if the ather side has not asked for the information or “alleged
with particularity” in the pleadings,

Maore practically, many lawyers arc not certain exactly what they must disclose, how
extensively they must search to satisfy a request, how to get informatien from the
litigant in a timely fashion, whether it is reasonable to incur the cost of disclosure for
all cases when many cases never have any formal discovery, and whar ancillary liti-
gation and molion practice may arise.

When compliance is insufficient, a lawyer may ignore the problem, make a formal
discovery request, or filc a motion requesiing the court to force compliance. Accord-
ing to our analysis of dockets on over 5,000 cases, and according to judges we have
interviewed in pilot and comparison districts that implemented their plans in De-
cember 1991, such motions are extremely rare. Despite the dire warnings of critics of
early mandatory disclosure, we did not find any explosion of ancillary litigation and

6. . , . .

I'he selection process for these cases was not clearly specified.
I7 . . . . . . )

“One of the pilot and one of the cumparison districts Jater decided to tollow the December 1923 revised

FR.CIv.P. 26001
8., s N . . - .

Ihe sotual veording is similar to an carly draft of the December 1993 revised Rule 26 that was hotly con-
rested by some lawyers.
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motion practice related to disclosure in any of the pilot or comparison districts using
mandatory disclosure.

Certification of Good-Faith Efforts

Pilot districts were required to have lawyers certify good-faith efforts to resolve dis-
covery disputes before filing motions and have complied with the act. Before the
CJRA, jocal rules in all pilot and nine of the ten comparison districts required the fil-
ing attorney to undertake good-faith efforts to resolve discovery disputes before filing
discovery motions.!? Certification of such efforts was required by local rules in nine
pilot and nine comparison districts.2? The CJRA plan slightly modified the wording
of the local rule in some districts, although most retained their rules unchanged. In
general, the advisory groups and the courts agreed that good-faith effort certification
was desirable and should be continued.

ALTERNATIVE DISPUTE RESOLUTION PROCEDURES

Background

CJRA principle 6 requires pilot districts to adopt, and other districts to consider
adopting, some type of alternative dispute resolution program. Specifically, it au-
thorizes courts “to refer appropriate cases to alternative dispute resolution programs
that—(A) have been designated for use in a district court; or (B) the court may make
available, including mediation, mini-trial, and summary jury trial.”2! CJRA tech-
nigue 4 requires that courts consider “a neutral evaluation program for the presen-
tation of the legal and factual basis of a case to a neutral court representative selected
by the court at a nonbinding conference conducted carly in the Jitigation."?2 Be-
cause ncutral evaluation is generally considered to be a form of ADR, we include that
technique here.

The act fails to define the ierm “alternative dispute resolution” with specificity, and
districts may therefore choose from a number of approaches such as neutral evalua-
tion, mediation, settlement conferences, voluntary nonbinding arhitration, as well as
the usc of special masters, mini-trials, and summary jury trials. These ADR ap-
proaches can be designed in many different ways.23

Arbitration is analogous to a trial, except that a third party other than a judge or
jury—usually but not necessarily sclecied by the parties—reviews facts and hears ar-
guments presented by both sides and then renders a decision. Sometimes this deci-

INY(E} did not require good-faith effovrs 1o resolve discovery disputes before filing & motion.

2{}I\FY{E} and NY(5) did not require cevtification of good-faith offorts.
5128 US.C. %473(a).
22968 U.8.C. $473(b).

“For discussions of ADR programs and their design features, see, for example, Plapinger and Shaw (1992},
Sander (1991); Plapinger et al. {1993); Wilkinson (1993); Ilensler (1986, 1994); Resnik (1995): Lind et al.
(1984); Rolph (1984); and Relph and Moller (1995},
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sion is binding by stipulation or prior contract, sometimes not. When courts man-
date arbitration, however, it is always nonbinding unless the parties themselves agree
to be bound. Like arbitration, neutral evaluation usually involves a third-party as-
sessment of a suit; unlike arbitration, however, the third party does not render a de-
cision and in practice may not only make an evaluation but may discuss and review
ways of settling the case with the parties. In mediation, the emphasis is on helping
the parties reach their own settlement of some or all the issues in the case. The third-
party mediator, unlike the arbitrator, does not render a decision. The third-party
mediator often does not attempt to evaluate the case, but may do so in an advisory
fashion. Abbreviated mini-trials or summary jury trials, and the use of special mas-
ters to manage discovery, are relatively rare and tend to be used in complex cases
only.

Judging by the CJRA plans and our interviews, some judges and attorneys consider
sertlement discussions with a judicial officer and requirements that lawyers certify
that they have conducted private settdement efforts to be forms of ADR, although the
CJRA does not include settlement conferences in its ADR language. Both before and
after CIRA, at least some judges in all districts held settiement conferences. Occa-
sionally, judges asked another judge or a magistrate judge (o conduct the conference
s0 as lo avoid the risk that information presented during settlement discussions
would influence decisions made at trial. In the remainder of this chapter we focus on
ADR other than setttement conferences conducted by judicial officers.

Whatever form an ADR program takes, the traditional emphasis has always been on
taking a dispute out of formal court litigation and at least temporarily submitting itto
an independent third party. This traditional emphasis now appears to be undergo-
ing modification, as judicial officers in some districts increasingly take on ADR-like
functions. An example of this modification in judicial roles is found in CA(S), where
an early neutral evaluation is conducted by a magistrate judge before the initial
scheduling conference is held,

The rationale for all ADR programs is, of course, the hope that they are faster,
cheaper, and/or more satisfactory than formal court adjudication. Although past re-
search has not confirmed all these purative benefits, it does seem to suggest that liti-
gants are more satistied when ADR has taken place, even if they do not seltle their
case at that time. Perhaps this is because they feel they have had their “day in ADR
court” without the expense of a formal court trial. However, because most court-
connected ADR is nonbinding and because the vast majority of cases do not go to
trial, ADR primarily offers an alternative mode of settlement, not trial.

Alternative Dispute Resolution Procedures: From Advice to
Implementation

There was considerable debate in the advisory group and plan development process
concerning alternative dispute resolution. A major issue is what type of ADR to use,
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since several types are mentioned in the act.2* Anolher major issuc raised by the
acl’s ADR referral language is whether courts should move from the current preva-
lent procedure of purely “voluntary” ADR to a practice of compelling parties to
participate in “mandatory,” nonbinding ADR before moving to trial.25

The situation was complicated by an earlier effort to (est mandatory ADR programs
in federal court in which Congress authorized ten district courts to use mandatory
arbitration methods. and ten other district courts 1o use voluntary arbitration meth-
0ds.?® The Federal Judicial Center evaluated the mandatory arbitration program,
and because of “generally favorable findings” recommended authorizing arbitration
in all tederal district courts, 10 be mandatory or voluntary at the discretion of the
court.?? The Federal Judicial Center also studicd the volunlary arbitration program
and found the caseloads to be lower than for mandatory programs (programs allow-
Ing parties (o opt out had caseloads comparable (0 the smallest mandatory arbitra-
tion programs, whereas programs in which parties had to opt in to arbitration had
“almost no cases”).#% In 1994, Congress extended the court-annexed arbitration
program in tirese 20 district courts but did not expand it to others,2%

Both before and after CJRA, all pilot and comparison districts had ADR of one kind or
another; some had only a few cases in the program, whereas others had up to 50
percent of all civil filings referced. Table 3.4 summarizes the distribution. Pilot and
comparison districts not listed in the table all permitted ADR of various types but
they had less than 1 percent of their civil case filings referred to ADR,

Belore CIRA, two pilot districts and one comparison district had formally structured
arbitration programs involving 9 to 15 percent of their cases, requiring mandatory
nonbinding early arbitration for certain cases involving only monetary damages less
than $100,000. Onc arbitration pilot district also had a tormally structured mediation
program for 16 percent of the civil cases, requiring mandatory pro bono mediation
for certain types of cases by a court-appointed mediator carly in the lifc of the case.
Onc comparisen district had a voluntary mediation program involving about 4 per-
cent of its cases, and another comparison district had one judge with a structured
early neutral cvaluation program involving 6 percent of the district’s cases. As
expected, the mandatory programs had higher volume than the voluntary programs.

24, ; . . . . . -

For a discussion of the pros and cons of various types of ADR in the federal courts, see Stienstra and
Willging (1995).
25, - . TN :

Mandarory™ AR should not be confused with “binding” ADR. A mandatory process simply compels
the parties to use the technique before continuing more fraditional court procedures; & mandatory ADR
process. such as mediation, supplements the courtronm process as a means ol settling the case. Onee the
partics have used the mandatory process, however, and been unable to resolve their dispuie, they are free
torcome back inlo the courtroum. Binding ADR means that an out-ol-courtroom Process inustnot only be
used bur must be dispositive, such as bénding arbitration. A tinding process cannot normally be nan-
dated by a court, since that would interfere with the constitutianat right to trial by jury. Butthe parties o a
lawsnit may agree (i be bound by an ADR process either when they enter into g contractual agreement or
al the time a specitic dispute arises,

26 R .
26 11,5, §651-658.

25, P
Meijerhoefer (1990, p. 12.

28 .
Rauma and Krafka {1994), p. 4.

39J udicial Amendments Act of 1994, Public Law No. 10:3-420.
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Table 3.4

ADR: From Advice 1o lmplementation

hfl'a;ndai"t'lr}-' - Vulﬂntary
Early Early
Mandatory Mandatory  Neutral  Voluntary  Voluntary Neutral

Stage in Process  Arbitration Mediation Evaluation Arbitrarion Mediarion Evaluation
Pilot Districts

12741 hefore (IZJI{A QRN - PACE) (10)
(107; PA(L)
(15
Advisory group OR (W}, PA{E], CA(S) CAS), UL OK(W), Th{W}
recommendation  PA(E), NY(S) TX(S)
GA(N}
Distriet plan OK(A), PA(E), CA{S) CASLUT  OKWY TIN{W)
PA(ES, NY(S) TXIE)
GAND
District QKW 8 PAENB)  CAR) (RDY UT (4) QKW (B}
implementation  PA{E) (13]  NY(8) (5) TX(S] (9)

Comparison isuicts

FLINY () INQN (6)

12491 befure CTRA NY(E) (9)

Advisory group NY(E) AZ FL{M}, 1M (M),
recommendarion PA{M], NY(E],
KY(E], CA(C),
KY (W), FL(Iv),
MDD, NY(E)  KY{W),
PA{M}
District plan MY (E) AZ FLIN, IMNINT,
PaAM), NY(E}
KY{E),
KY[W),
M, NY{E}
District NY(E) AZ(4) FLINY4),  IN(N} {8);
implementation {14) PA(M) [2)  NY(E) (2}

NOTES: Nuwmbers in parenthescs indicate referrals o ADIR type indicared, as a percentage of
all case filings in the district during the year. Pilor districts, IN(N), and NY(E) began
implementation in 1/92; the other eight comparison districts began Implementation in 12/93.

After implementation of their plans, all of the pilot and comparison districts either
permitted ADR referrals or had structured ADR programs. Four of the pilot and five
of the comparison districts permitted individual judges to refer cases to some type of
ADR on a voluntary basis but did not have a more formally structured ADR program,
and the number of referrals in those districts was always very low—I1 percent of civil
filings or less. The remainder of the districts had more structured ADR programs and
usually had a higher, but still small, percentage of their cases referred to ADR.

Foliowing implementation of their CIRA plans, two pilot districts continued manda-
tory arbitration involving 8 to 13 percent of their cases. Two have early mandatory
pro bone mediation involving 5 to 6 percent of their cases. Two have voluntary paid
mediation involving 5 to 6 percent of their cases. One has voluntary arbitration for 4
percent. And one requires mandatory neutral evaluation efforts by a magistrate
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judge carly in a case, coupled with early pretrial management by the same magistrate
judge, involving 50 percent of all civil filings.3¢

Following implementation of its CJRA plan, one comparison district continued its
mandatory arbitration program involving 10 percent of civil filings and suppie-
mented it with a voluntary early neutral evaluation program involving 2 percent of
blings. One comparison district continued its voluntary mediation program involv-
ing 4 percent of filings. One continued its early neutral evaluation program involving
6 percent of filings, and ane continued a voluniary arbitration program thal was im-
plemented in 1992 involving 4 percent of civil filings. One comparison district began
astructured voluntary mediation program invelving about 2 percent of filings.

The lederal court arbitration programs have been extensively described elsewhere, 3!
butsince the mediation and neutral evaluation programs are relatively new in federal
court, we describe them below.

Mandatory mediation programs. Two pilot districts have mandatory mediation
programs-—NY{5} and PA(E). Being mandatory, they both involve hundreds of cases
per year and provide a rich source ol data for analysis. Still better from an evaluation
standpoint, both have an cxperimental design in which cases are randomly assigned
to mediation or not, thus creating experimental mediation and nonmediation com-
parison groups.

[n the PA{L) mediation program, implemented in mid-1991 just before the CJRA, a
casc is referred (o mediation if (1) the case does not qualify for mandatory arbitra-
tion, {2) it is a type of case found on the mediation list,32 (3) the case is still open a
month after appearance of all parties, and (4) it has an odd docket number. The
mediation takes place before a single pro bono mediator that the court selects from a
list of approved mediators, all of whom have been members of the bar for at least 15
years, [ typically lasts one hour and is held three or four months after filing.

In the NY(S) mandatory mediation program, all “expedited” track cases and a two-
thirds random sample of the “standard” and “complex” track cases are flagged for
referral to mediation. During the study period, the referral did not take place until
after the formal track assignment had been made by the judge responsible for the
casc. However, because 85 percent of the cases were never assigned to a track, the
mediation program did not proceed as originally envisioned. The referrals were later
in the life of the cases than cxpected and the volume of cases in the program was
much lower than it otherwise would have been, 33

‘mWe suppemented our primary CJRA eviduation with an In-depth look at the ADR programs in five of the
pitat districts that use ADR for at least § percent of their civil filings. We have similarly undertaken an in-
depth stady of ane comparison district that has a substantial cumber af cases in a magisirate-judge-
administered ADR program. See Kakalik et al. {19965).

A Sew, dor example, Melerhocfer (1990); and Rauma and Kratka {1894).

Ky . . . . .

the following types of cases are excluded from the PA(E) program by local rule: Social Security cases,
cases in which a prisoner Is 4 party, cases eligible for arbitvation, asbestos cases, and any oiher case a
judge may decide 10 exclude,

NY(S} eliminated its rrack program in 1995 and is establishing a different mediation referval process.
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Voluntary mediation programs. OK(W) and TX(S) have voluntary mediation pro-
grams that involve at least 5 percent of the cases. In contrast to the low volume pro-
grams in other districts, these programs are formally structured and administered.
Both courts actively solicit votuntcers and help facilitate participation by the liti-
gants. Morcover, both mediation programs are in states with established mediation
programs in the state court sysiem and thus enjoy the advantage of a bar experienced
with ADR.

In the OK(W) voluntary mediation program, a local rule provides for certification of
trained mediators, (he maintenance of an annotated list of mediators, a mediation
clerk (o administer the program, and payment of the mediator by the partics. Among
other things, the local rule also provides for discussion of referral to mediation at the
initial scheduling conference, the method of selecting the mediator, mediation “at
(he earliest practical time,” confidentialily, and a notice to the court of the results of
(the mediation. The average session lasts about five hours, with parties splitting pay-
ment of the medialor's tvpical lee of $500 10 5750.

The TX(S) district's voluntary mediation program handles about 300 cases per year.
It, 100, provides that ADR be discussed at the initial pretrial conlerence and allows a
judge to refer a case Lo mediation, mini-trial, summary jury trial, arbitration, or any
other ADR program. Although the program permits any type of ADR, over 98 percent
of the referred cases went (o mediation. The plan also provides for the certification
of trained providers, the maintenance ol lists of providers wirh information about
each, a clerk (o administer the program, confidentiality, and a notice to the court of
the resulls of the ADR. The typical session lasis between a half day and a {ull day, and
the parties split the mediator’s fec.

In contrast, districts with voluntary ADR programs that have only a few cases typi-
cally have an authorizing rule that is not supported by any formal structure. In addi-
tion, there are no lists of certified ADR providers, and the clerk’s office does noi ad-
minister the program. Hence, judges and lawyers must find their own ADR
providers, a process poorly suited to encourage volunteers.

Magistrate judge early evaluation/mediation/settlement efforts. [n CA(S8) and
NY(E), magistrate judges actively manage all aspects of the pretrial process. This
style of case management diflers significantly from the traditional approach, as well
as from the four mediation programs discussed above, because itis done by a judicial
officer rather than by a neutral Jawyer. One might hypothesize (hat such a program
would involve more settlements than one handled by a neurral lawyer, since the
magistrate judge is a member of the court and is more likely to be vicwed as an au-
thoritative source of information abour probable case outcomes.



Chapter Four
ASSFSQI\_’I]_’:&NE)F _I_l\iPLEMENTAT]ON___

The previous chapter provided details of the implementation of the CIRA in pilot and
comparison districts. Here we provide some general observations and conclusions.

DIFFERENTIAL CASE MANAGEMENT

In their CJRA plans, most pilot and comparison districts adhered to their pre-CJRA
judicial discretion model of differential case management, although some adopred
new track approaches.

Continuation of pre-CJRA judicial discretion model policies include the following:

L. Using special procedures for certain types of cases that have traditionally required
only minimal management—typically prisoner petitions, Social Security appeals,
government loan recovery cases, and bankruptey appeals.

2. Using judiciat discretion and individualized case management for all other cases.
One pilot and one comparison district have moditied the tradirional judicial
discretion model by delegating all pretrial management to a magistrate judge,
with early scttlement efforts.

Pilol districts were required 10 adopt the differential case management principle.
Four of them—CA(S), TN(W), UT, and WI{E)—dccided that the judiciai discretion
model was a valid manifestation of the DCM principle that met the act’s mandate.
The other six pilot districts adopted a track model. Comparison districts, which were
not required to adopt differential case management, were even less likely 1o revise
their prier judicial discretion model. Only two comparison districts—AZ and
PA(M}—adopted a track systen.

Both the judicial discretion approach and the new track approaches mect the CJRA's
loosely delined statutory requirements lor differential case management, since all
districts employ special procedures for certain types of minimal management cases
and at least provide individualized tailoring of management for the rest of the gen-
erat civil cases.

From the perspective of evaluation, the pilot program loecked promising at the plan
stage because six of the ten pilot districts planned to adopt a tracking model for their
general civil cases instead of retaining the judicial discretion model. However, be-
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cause only the PA(E) pitor district implemented its tracks for all cases and had over 2
percent of the cascs assigned te the complex or special track, we really have only one
distriet in which to evaluate wracking, That district also implemented other changes;
consequently, separating the effects of the track system from the effect of the other
changes is problematic.

The lack of experimentation with and successful implementation of a tracking sys-
tem for general civil litigation is probably due to a combination of factors, including:
(1) the difficulty in determining the correct track assignment for most civil litigation
cases using data available at or soon after case filing; and (2) judges’ desire to tailor
case management to the needs of the casc and to their style of management rather
than having the track assignment provide the management structure for a category
of cases.

EARLY JUDICIAL CASE MANAGEMENT

with respect to early and ongoing control of the pretrial process by a judicial officer,
the advisory groups often made recommendations for fine-tuning the scheduling,
conferencing, status-reporting, case-planning, trial-setting, and motion-processing
procedures, All the advisory group reports favored early judicial management of gen-
eral civil cases. Although all of the courts’ plans accepted the principle of early and
ongoing judicial control of the pretrial process, in practice, case management styles
vary substantially between districts and between judges within a district.

CIRA technique 1 requires counsel to jointly present a discovery/case management
plan at the initial pretrial conference, or to explain the reasons for their failure to do
so. Before CIRA, only one district in the study required this, although at least one
other district required attorneys to confer before the first pretrial conference to
altempt to agree on a scheduling order. Four of the ten pilot districts adopted this
technigue in their plan, and nine of the other pilot and comparison districts later
adopted it when the December 1993 F.R.Civ.P. 2B{f} changes were made to require
such a plan.

CIRA technique 2 requires cach party o be represented at each pretrial conference
by an attorney with authority to bind that party. All 20 districts in our study required,
or allewed judges 1o require, this both before and after CJRA.

CIRA technique 3 requires the signature of the party’s attorney and the party on all
requests for discovery extensions or postponements of trial. This technique does not
generate enthusiasm Irom most lawvers, and none of the 20 districts in our study re-
quired it for all cases helore or after CJRA.

CIRA technique 5 requires party represeniatives with authority to bind to be present
or available by telephone at settlement conflerences. Eight of the 20 districts used
this technique before CIRA, and five additional districts adopted it as part of their
CJRA plan.
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DISCOVERY MANAGEMENT

The requirement that lawyers certify good-taith efforts to resclve discovery disputes
before filing motions has undergone little or no change. All but one district had pre-
CJRA local rules covering this area, and thesc have either been continued or
strengthencd.

All districts permit the use of judicial discretion to limit the extent of discovery case
by case, Before CIRA, most pilot and comparison districts also had a local rule that
placed a prespecified limit on the number of interrogatories and requests for admis-
sion, but none had a prespecified limit on the number of depositions and oniy one
placed a limit on the time per deposition.

After adoption of the CJRA plans, local rules with respect to control of discovery vol-
ume did not change in most districts. One pilot and one comparison district adopted
a new limit on deposition length, and two comparisen districts adopted new limits
on the number of depositions. Although the CJRA did not result in much explicit lo-
cal rule change in this area, the December 1993 revisions o F.R.Civ.P. 30, 31, and 33
limit the volume of discovery, absent leave ol the court or stipulation of the parties,
to ten depositions per side and 25 interrogalories per party (including subparts).

All districts allowed the establishment of discovery cutoff dates before (he CJIRA, but
most left the decision to the judge in each case. The districts’ CJRA plans have not
changed the landscape much, except in two pilot districts and one comparison dis-
trict that established prespecified limits for certain types of cases.

With respect to early disclosure without formal discovery, we nole substantial
changes in local rules, since only one comparison district required this for all general
civil cases before CJRA. After the CJRA, the disclosure procedures changed greatly,
and all pilot and comparison districts have adopted onc of five different disclosure
procedure models. All of these approaches meet the statutory requirements of the
CJRA pilot program. Our interviews and our analysis of dockets from a random
sampie of over 7,000 cases show that predictions of greatly increased ancillary litiga-
tion and motions practice have not come to pass.

Fouv pilot districts later switched from their initial disclosure procedure to follow the
December 1993 revised F.R.Civ.P. 26(a) (1), and six comparison districts are following
the revised Rule 26{a}{(1}, which requires the mandatory exchange of information rel-
evant to disputed lacts alleged with particularity in the pleadings, plus information
on damages and insurance. The ten other pilot and comparison districts have de-
cided to opt out and are not following the revised Rule 26(a)(1).

ALTERNATIVE DISPUTE RESOLUTION

The three pilot and comparison districts that used mandatory arbitration before
CIRA have continued to do so, and twn of the three pilot and comparison districts
authorized to use voluntary arbitration have started doing so. However, there has
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been a marked (rend in hall of the pilot districts toward addition of other formally
structured ADR programs—especially mandatory or voluntary mediation and early
neutral evaluation,

Voluntary ADR that requires lawyer/party approval lor participation has not at-
tracted extensive usage when compared with mandatory ADR, probably due in part
(o some lawyers' unfamiliarity with ADR and in part Lo some lawyers’ feeling that
agreement to an ADR process might be viewed as a “sign of weakness” in their cases.
Neither Jawyers nor judges have used ADR extensively when its use is voluntary. Not
all district courts feel that they can or should order unwilling parties to ADR because
ADR costs the parties money. Even if (he ADR provider works for free, the parties
must still spend their own time and pay their own lawyers (o prepare for and partici-
pate in the ADR. Nevertheless, advocates hope that ADR can reduce litigation costs
hy inducing early scttlements or, at least, by leading to more focused (and thus more
cosl efficient) discovery.

All of these 20 pilot and comparison districts permit the use of ADR technigues in
their CJRA plans. However, as the districts have implemented their plans, (wo very
different groups of programs have emerged. About half the districts (six pilotand five
comparisoen) have formally structured programs. The other half have unstructured
programs that permit some sort of ADR but do not generate much ADR activity. Both
groups appear (0 meet the loosely deflined requirements ot the CJRA.

Some districts with structured programs have only 2 to 4 percent of their cases re-
ferred to ADR, so strucrure appears to be a necessary bul not sufficient feature for a
volume ADR program. [lowever, districts that permit ADR of some kind without a
formally structured program have atiracted few cases,

The volume of an ADR program depends greatly on the details of how it is designed
and implemented. Programs that permit ADR, but are not structured or administra-
tively supported, generate low volume and have low costs and few effects. Where
participation is voluntary rather than mandatory, even structured programs generate
a relatively low volume of ADR. Tn terms of applying ADR research tesults 1o help de-
tfermine future ADR policy, this means one must get beyond gencric labels like “arbi-
tration” and “neutral evaluation” and int the principal design features of the pro-
grams (c.g., whether they are voluntary or mandatory, carly or later in the case, with
paid or pro bono ADR providers, primarily evaluative or facilitative, and whether
they are administratively supported or not).

CONCLUSIONS

All pilot districts adopted a plan by the act’'s December 31, 1991, deadline. Eight of
the ten comparison districts adopted their plans pear the December 1, 1993, dead-
ling; two adopted their plans at the same time as the pilot districts. The district plans
usually accepted the major case management recommendations of the CJRA advi-
sory groups, although sometimes with medification. Over threc-quarters of the ma-
jor reccommendations of the pilot and comparison advisory groups were adopted into
the courts’ CJRA plans.
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All pilot districts complied with the statutory language in the act, which provides
loosely defined principles but leaves operational interpretation of them to the dis-
cretion of individual districts and judicial officers. Many pilot and comparison dis-
tricts interpreted some or all of their current and past practices to be consistent with
the language of the act and continued those practices unchanged. However, if the
spirit of the act is interpreted Lo mean experimentation and change focusing on the
six CJRA principles, then the pilot districts met that spirit to varying degrees, Com-
parison districts, which were required to consider but were not required to adopt the
stx CJRA principles in their plans, generally made fewer changes than pilot districts.

Even in pilot districts whose plans suggested major changes, implementation often
fell short. Forexample, six of the ten pilot districts adopted a plan with a track model
of differential case managemnent, but only one assigned the majority of its generat
civil cases to tracks and had more than 2 percent of the cases in both the standard
and the complex tracks; in the other districts with track models, the assignments of
cases o tracks were either not often made or were almost universally made to the
standard track. For another example, all ten of the pilot districts adopted a plan with
provision tor alternative dispute resolution, but four referred less than 2 percent of
their cases to ADR.

Thus, in practice there was much less change in case management after CJRA than
one might have expected from reading the plans. This is evident both from observa-
tions at the district court level of how the major elements of the plans were imple-
mented and from surveys of the judges in the 1992-1993 sample of 5,000+ cases. In
85 percent of the cases surveyed alter CJRA, for example, the pilot district judges said
that the surveyed case was managed no differen(ly than it would have been before
CIRAL

some possible reasons why the CJRA pilot program did not result in more change are
discussed in our companion evaluation report.2 We belicve that the probability of ef-
fective implementation of change could be increased by taking into account factors
that appeared o impede implementation of the CJRA in some districts. These in-
clude the vague wording of the act itself, the fact that some judges, lawyers, and oth-
ers viewed the procedural innovations imposed by Congress as unduly emphasizing
speed and efficiency, the fact that some judges viewed the procedural innovations of
the CJRA as curtailing the judicial independence accorded their office under Article
[1I of the Constitution, and the lack ol cffective mechanisms [or ¢nsuring that the
policics contained in district plans were carried oul on an ongoing basis.

Change is not something “done” to members of an organization; rather, it is some-
thing they participate in, experience, and shape. Studies of change in the courts and
in other organizations provide some guidelines for involving participants in defining,
managing, and evaluating innovations. Such guidelines, which are discussed in our

Our swnple was drawn well before eight of the comparison districts implemented their plans, and the
comparable percentage for colmparison dismicts was 92 percent “no difference.”

2'Sve Chapter Three in Kakalik et ad. (1996a).
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companion evaluation report, could substantially enhance efforts to change the fed-
eral civil justice system.

Districts and judges vary widely in how they approach case management. Some have
been relatively aggressive, and others have continued low-key approaches. or ex-
ample, one district uses differential management tracks, uses early judicial manage-
ment on all general civil cases, mandates early disclosure of information bearing sig-
nificantly on both sides of the case, and assigns a substantial number of cases to
mandatory ADR programs, This profile contrasts sharply with a district that uses in-
dividualized case management, permits voluntary early disclosure, and allows but
does not require ADR.

These large differences between districts and judges in case management policies
provide the opportunity to evaluate very different policies, even though the districts
and judges that use them did not change substantially as a result of CJRA.

Overall, implicit policy changes may be as important as explicit ones. Many judges
and lawyers have commented in interviews that the process of implementing the pi-
lot plans has raised the consciousness of judges and lawyers and has brought about
some imponant shifts in attitude and approach to case management on the part of
the bench and bar. For example, our interviews suggested, and the case-level data
we collected also indicated, that there has been an increase in the fraction of cases
managed early and a shortening of discovery cutoff time.?

Several of the CIRA advisory group assessments noted factors beyond the courts’ di-
rect contro! that influence civil litigation cost and delay. Three factors predomi-
nated: First they cited the pressure generated by the criminal docket. Legislation
creating new federal crimes, adoption of the Speedy Trial act, and the advent of
mandatory sentencing guidelines all were said to increase the burden on the federal
court and provide less time for the orderly movement of civil cases. Second, they
cited the fact that judicial vacancies were being left unfilled for substantial perieds of
time. And third, the necd for better assessment of the effect of proposed legislation
on the courts’ workload was cited.

Ultirnately, of course, the questions of greatest significance are whether the case
management procedures make any ditference to the factors of most interest to the
CJRA—cost, time to disposition, satisfaction with the process, and views on fairness
of the process. Qur analyses and findings on these questions are contained in our
comparison evaluation and ADR reports.

There are some technical problems with comparing empirical data from a filing sample and a termina-
tion sample, but the consisiency of the interview information with the empirical information is encourag-
ing. Foradiscussion of the statistical issue, see Kakalik (1996a), Appendix L.



Appendix A
OVERVIEW OF CJRA PROGRAM IN THE DISTRICT OF ARIZONA

OVERVIEW OF IMPLEMENTED CJRA PLAN

This is @ comparison district, not a pilot district, so a CIRA plan must be jmple-
mented by December 1, 1993, and it need not contain the six pilot program princi-
ples. This district’s plan was effective December 1, 1993.

The CJRA advisory group's report! did not recommend a “global assault” now on the
problems of litigation in the district, since experiments are already being conducted
in Arizona state court on discovery reforms and ADR. The group felt that the results
of the state coutt programs should be assessed before global new procedures in those
areas are eslablished in federal court. Furthermore, demands of the criminal docket
will likely consume all available resources and vitiate any benefits from civil justice
reform, if they are left unchecked. Therefore, the demand of the criminal process
must be curbed.

[n the civil area, the advisory group proposed that judges become more involved at
an earlier stage and made several recommendations for improving pretrial case pro-
cessing: adopting a calendaring system that would allow for dedicated judge time for
civil case trials; implementing a differentiated case management system with tracks
and early setting of trial dates; considering automatic disclosure as a part of the dis-
covery plan in appropriate individual cases; making greater use of magistrate judges;
adopling a court-annexed Alternative Dispute Resolution program, and adopting
written rules of civility and cenduct,

The CJRA plan? indicates that the court can make contributions to reducing cost and
delay by implementing differentiated case management with tracks, and early ongo-
ing judicial control of the pretrial process with firm schedules and Rule 16 case man-
agement conferences before a judicial officer for standard and complex track cases,
The December 1993 amendments to Federal Rule of Civil Procedure 26{a)(1) con-

]Sega] et al. (1993) (hercinafter referred to as the advisury group report). ‘The 20-member commiitee
conducted interviews with all the disirict judges and magistrate judges, the Clerk of Court, courtroom
depuries. and law clerks; reviewed plans froim other districrs; and reviewed relevant statistics. The Clerk of
Court was & member of the advisory group. The gioup did not survey lawyers and litigants.

2United States District Coart for the District of Avizona, Civif Justice Expense and Delay Reduction Plan
{undated) thereinafter referred to as the plan). Effective date of the plan was December 1, 1993,

51
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cerning mandatory initial disclosure have been adopied in this disrict. The court is
continuing its veluntary court-annexed arbitration program, and is evaluating other
ADR mechanisms for possible implementation when available resources make it
practical to do so. Full implementation of all provisions of the plan had not taken
place as of late 1994. However, the court has not abandoned any of the provisions.
The full-time staff position for DCM, ADR, and C]RA reporting was initially filled but
was subsequently vacant because that person transferred to other duties.

The plan indicated that the growing federalization of crimes has had and will
increasingly have an adverse cffect on the civil docket; and that mandated criminal
procedural requirements, including the Speedy I'rial Act, the Sentencing Guidelines,
and mandatory minimum sentences, are sources of civil delay. The plan stressed
that proposed legislation should be carefully assessed for its potential impact on the
Judiciary.

The CIRA annual report® indicates that model scheduling orders have been devel-
oped for each diflerential case management track, with the scheduling orders for ex-
pedited track cascs generated at case opening by the clerk’s office and for other
tracks generated tater by a judicial officer. Because of increases in the number of
prisoner pro sc cases, the district’s efforts have heen committed to those new cases
rather than developing additional ADR programs. This change in priorities necessi-
tated by the change in [ilings has delayed the plan’s implementation schedule. Fi-
nally, the district is experimenting in one division with referring 25 percent of all civil
cases Lo 4 magistrate judge to conduct pretrial proceedings.

CJIRAPOLICY 1: DIFFERENTIAL CASE MANAGEMENT
Policy Before CJRA Plan

Nao formal program of differential case management existed prior 1o CJRA. Differen-
tial management was determined on a discretionary basis by individual judges.

CIRA Plan Implementation

Approved Plan: The plan includes the following provisions,

1. Implementing a program of Differentiated Case Management (JJCM) wherein the
following five different tracks of cases will have distinct milestones, firm dates,
discavery limits, and individualized types of case management techniques and
hearings:

a}  Expedited. This track will usually be resolved on pleadings. Assignment 1o
the track is based upon the nature of suil of the case. The track would
inchude bankruptey appeals, Social Security, student loan, veteran's benefits,
other recovery, furfeiture and penalty, and other cases determined by the

Hinited States District Court for the District of Arizona {1985},
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parties at [liling or the judge at a preliminary scheduling conference.
Disposition should be expected within 12 months of filing.

b} Arbitration. Cases would be assigned by the Clerk (Expedited cascs are ex-
cluded}. If a casc is removed from arbitration, it will be reassigned to its
other appropriate track. The advisory group report indicated that these cases
comprise 1 percent of the civil docket (which is fewer than 50 cases), but
should account for 5 percent when the program matures.

¢} Prisoner Pro Se. Assignment will be based upon nature of suit, and would
include general habeas corpus, motions (o vacate sentence, mandamus
petitions, §1983 petitions, and Bivens actions, Disposition is expected within
14 months of filing.

d)  Complex. Designated by the judge, counsel, and parties. This track would
mciude those cases requiring innovative and exrensive management
techniguees,

) Standard. This track consists of all cases not fitting the above criteria. Dis-
position is expected within 24 months of filing. In 1932, cases that would be
either standard or complex under the new DCM (racks constituted about 50
percent of the civil docket.

2. bistablished a full-time Administrator for the DCM and ADR programs. This
person would be responsible for administrarion ol all case management activilics
(including enforcement, problem resolution, training, information, and
refincment of the program). The Administrator would oversee compliance with
delined case management requirements for Complex and Standard track cases.

3. The [xpedited, Prisoner Pro Se, and Arbitration tracks are considered to be
primarily administrative in nature, and central management by the Clerk's office
is expected.

Differences Between Plan and Advisory Group Recommendations: Therc were
some differences in the composition of the case types in the tracks. The plan went
into greater detail about the assignment to tracks, but the plan and the advisory
group report exhibit general concurrence about the necd for and value of DCM,

Differences Between Plan and implementation: The CJRA annual report indicates
that model scheduling orders have been developed for each differential case
management track, with the scheduling orders for expedited track cases generated at
case opening by the Clerk’s office and for other (racks generated later by a judicial
officer. The volume of filings by track during 1994 was reported to be 175 expedited,
1604 prisoner pro se, 1882 standard, and 27 complex habeas corpus death penaity
cases.

I addition o the death penalty cises, some unreported awmber of additional cases were also designated
as comples,



54 Implemweniation of the Civil [ustice Reform Acr in Pilot and Comparison Districls

CJRA POLICY 2: EARLY AND ONGOING CONTROL OF PRETRIAL BY
JUDICIAL OFFICER

Policy Betore CJRA Plan

The District has completed a pending civil case reduction program to reduce the
number of pending civil cases. The program activated case management in cases
that required additional attention and verified or corrected scheduling information
in all cases. This reduced the number of pending cases, and led to the development
of internal monitoring of performance against track disposition goals. It also im-
proved internal case management/inventory reports, and clarified the responsibili-
ties of case managers in the Clerk's office. A Local Rule governed pretrial, and
according to the advisory group many of the judges use their law clerks for the
creation of the initial schedule order and for the handling of the preliminary case
management devices,

CJRA Plan Implementation

Approved Plan: The plan calls for:

1. Establishing distinct milestones, firm dates, discovery limits, and individualized
types of case management techniques and hearings based upon a case’s track
designation.

2. Standard scheduling orders for all cases, These include pretrial order re-
quirements.
3. No preliminary scheduling conference for Expedited cases.

4. Management of Arbitration cases pursuant to 28 U.5.C. § 651 et seq. and Local
Rule.

5. The following specialized deadlines for Prisoner Pro Se cases that involve §1383
and Bivens actions:

a)  Maximum date (o effect service is 80 days from filing of the service order or
pursuant to F.R.Civ.P., whichever is later.

1) Discovery cutoff is 150 days from maximum service date.

¢)  Deadline for dispositive motions or proposed pretrial orders is 180 days
from maximum service date.

6. Requiring the submission of a joint proposed scheduling order in Standard and
Complex cases, and a subsequent scheduling conference before the judicial offi-
cer or his/her designee.

7. Holding the preliminary scheduling conference in standard cases within 180
days of filing. The Rule 16(b){4] scheduling order issued from the conference
would include dates for filing a joint proposed pretrial order and for conducting
a pretrial conference.
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8. In Standard cases, the triat date would be set at the pretrial conference {(not at
the pretrial scheduling conference). If the assigned judge is unablc to try the
case on the scheduled date, the case will be referred to the Chicf Judge for reas-
signment 1o any available judge,

9. Complex cases would also have a Rule 16(h)(4) scheduling order issued at the
preliminary scheduling conference. Attorneys should notify the Clerk and the
judge if the matter involves multi-district litigation.

10.  Provision is made [or discovery and case management conferences for Standard
and Complex cases.

11. Deadlines established by the court’s scheduling order will be enforced.

12. Ensuring firm trial dates by providing lor the use of Senior Judges to conduct
trials,

13. Joint discovery/case management plans may be required at the discretion of the
judge.

4. Hepeal of Local Rule 42(c)° since pretrial conferences and orders can and should
be achieved under Rule 16, as amended.

15. Judge may order at the scheduling conference, or at some later point, com-
pliance with a pretrial order that includes some components of former Local
Rule 42(c).

16.  Discovery Limits:

a)  Expedited Track: Presumptive limits include 15 single part interrogatories
and once fact witness deposition per party.

b)  Standard: Presumprive limits include 40 single par( interrogatories and
eight fact witness depuositions per party.

17. Motion Practice;
a)  Oral argument only by permission of the courl.
b} Presumption of no oral argument on non-dispositive motions.

¢} Motions or stipulations for extensions of time are requited to reflect the
number of previous requests.

Differences Between Plan and Advisory Group Recommendations: Some of the
advisory group’s recommendations regarding the setting of a trial date early in the
litigation, and the use of some management devices pertaining to trial, were not
adopied. Otherwisc, the differences were minor.

Differences Between Plan and Implementation: None indicated.

Local Rules were amended, reorganized and renumhered after adoption of the CIRA plan. The Local Rule
numbers referred 10 in the description of the plan were those in effect at the time the plan was wrirten.
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CJRA POLICY 3: MORE INTENSIVE MANAGEMENT OF COMPLEX CASES
Policy Before CIRA Plan

Complex cases were managed on a discretionary basis, with judges determining the
procedures to be followed on a case-by-case basis.

CJRA Plan Implementation

Approved Plan: Regarding Complex cases, the plan called tor;

1. Discovery and case management conferences.

2. Submission of a joint proposed scheduling order and a subsequent scheduling
conlerence.

3. A Rule 16({b){4) scheduling order issued at the preliminary scheduling conference.

4. Notilication to the Clerk and the judge by attorney if the matter involves multi-
district litigation.

5. Repealing Local Rule 36 relating to complex civil cases.
Differences Between Plan and Advisory Group Recommendations: Nonc.

Differences Between Plan and Implementation: None indicated.

CJRA POLICY 4;: EXCHANGE OF DISCOVERY INFORMATION
Policy Before CJRA Plan

Pre-discovery disclosure of information was previously governed by Local Rule 42.A,
which required attorneys in non-exempt types of cases ta meet early in the case to
discuss their respective contentions of material facts and applicable rules of law, to
display exhibits tentatively intended to be offered into evidence at trial, and to ex-
change a list of witnesses together with a briel summary of their proposed testimony.
Exempt cases were similar to those now in the expedited and prisoner pro se tracks.

CJRA Plan Implementation

Approved Plan: The court clected to defer discovery changes until there is more
experience with the State's new discovery rules (similar to the then proposed
December 1992 revised Federal rules} and until Congress has acted on the proposed
changes to the Federal rules of civil procedure, Local Rule 42.A was repealed in its
entirety. Therefore, until adoption of a mandatory Federal Rules of Civil Procedure
policy, the pian indicates that the court will evaluate the need for voluntary
disclosure case by case. After the plan was adopted, the court subsequently decided
to follow the December 1993 revised F.R. Civ. P. 26.

Differences Between Plan and Advisory Group Recommendations: Nene.
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Differences Between Plan and Implementation: The December 1993 amendments
t0 Federal Rule of Civil Procedure 26(a)(1) concerning mandaltory initial disclosure
are in cffect in this distric(.?

CJIRA POLICY 5: CERTIFY GOOD FAITH EFFORT BEFORE FILING
DISCOVERY MOTION

Policy Before CJRA Plan

Local Rule prohibited consideration of, or decision upon, any discovery motion, un-
less the movant certifies that after personal consultation and sincere efforts to do so,
the matter has not been satisfactorily resolved.

CJRA Plan Implementation
Approved Plan: No change to prior policy.
Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: None reported.

CJIRA POLICY 6: ALTERNATIVE DISPUTE RESOLUTION PROGRAMS
Policy Before CJRA Plan

The district reports having a voluntary court-annexed arbitration program since
February 1, 1992. Local Rule provides for the volu ntary, non-binding arbitration of
civil cases if the relicf sought consists only of money damages not in excess of
$100,000. Scveral types of civil cases are exempted. Within 21 days after the case is at
issue, the Clerk sends a Notice of Referral to all parties. At any time prior to the expi-
ration of a 21-day period after the Notice, any party may file a Notice of Withdrawal
from Arbitration, advising that the case is removed from arbitration. The advisory
group report indicated that arbitration cases comprise about 1 percent of the civil
docket, but should account for 5 percent when the program matures. The court's
1993 anmual report indicated arbitrators were assigned for 48 cases, and 28 arbitra-
ton hearings were held.” In addition, settlement conferences are frequently con-
ducted at the discretion of the judicial officer.

CJRA Plan Implementation
Approved Plan: The main clements of the court’s plan are as follows:

L. ADR mechanisms are endorsed, and the voluniary arbitration program is
continued. The Clerk of Court indicated that the volume of cases in voluntary

Bstienstra (1995
TUnited States District Court for the District of Arizona 1993 Arnaad Report {undated), p. 14,
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arbitration in 1994 was 4 percent of civil filings.¥ In 1994, 271 cases were sent
notices of referral to arbitration, of which 183 opted out and 71 had arbitrators
appointed.

2. A staff position is established for the administration of ADR programs and DCM.
The person would be responsible for research, development, and subsequent
implementation of the ADR programs when available resources make it practical
to do so.

3. Future consideration of a program of mediation {particularly suited for contract
dispute cases), with the completion of rescarch and development set for January
1994 and implementation Largeted for July 1994.

4. Other mechanisms, including Earty Neutral Evaluation, will be evajuated with the
completion of research and development set for January 19495 and imple-
meniation targeted {or july 1995,

5. The court will continue to use settlement conferences.

Differences Between Plan and Advisory Group Recommendations: The advisory
group also mentioned summary jury trials and mini-trials as possible ADR
mechanisms. [t also proposed Local Rules that would allow the court to refer a case
10 ADR with agreement of the partics, require attorneys to discuss ADR with their
clients, and require the Clerk to give each party in a case an ADR brochure.

Differences Between Plan and Implementation: The CJRA annual report indicates
that because of increases in the number of prisoner pro sc cases, the district’s efforts
have been committed to those new cases rather than to developing additional ADR
programs. This change in priorities necessitated by the change in filings has delayed
the plan's ADR implementation schedule.

OPTIONAL CIRA TECHNIQUES

I'he CJRA indicates that each court shall consider and may include the following five
litigation management technigues:”

1. Requiring that counsel jointly present a discovery/case management plan at
the initial pretrial conference:

The plan indicated that such plans may be required at the discretion of the judge but
did not set a time trame for presentation. A joint proposed scheduling order is re-
quired in Standard and Complex cases. The court subsequenty decided to follow the
December 1993 revised F.R.Civ.P. 26,

II.  Requiring that each party be represented at each pretrial conference by an at-
torney with authority to bind that party:

Y] etter from Richard 11 Weare to BANID. April 25, 1595
928 U.8.C. 8 178(b),
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The court approved and adopted this technique.

III.  Requiring the signature ol the attorney and the party tor all requests for
discovery extensions or postponements of trial:

Ihe court did not approve this technique but did indicate that amendments (o 1.ocal
Rules 11 and 39 mandate that a request for an extension of any deadline must indi-
cate how many motions or stipulations [or extension have been filed previously.

IV, Offering a Neutral Evaluation program:

This technigue is included in principle within the ADR implementation plan. Sucha
program will be studied and implementation may take place by July 1995 if the court
so decides.

V. Requiring the attendance of party representatives with authority to bind to be
present or available by telephone at settlement conferences:

This would be used only when required by the court, At the discretion of the judge,
partics would be allowed (0 appear (elephonically.

OTHER POLICIES ADOPTED IN CJRA PLAN

Approved Plan:

L. Sequestration of judge time for civil litigation: The rotation of judges (0 con-
centrate on civil cases will be given consideration consistent with other docket de-
mands.  Load differences berween the two divisions {Phoenix and Tucson
locations) make a formalized program infeasible. Members of the court agree (o
try to informally implement the technique.

2. Adopts 7th Cire. Proposed Standards of Professional Conduct.

Differences Between Plan and Advisery Group Recommendations:

. Scquestration of judge time for civil litigation: The advisory group had called for
formal implementarion of a program that would allow cach judge 10 devote some
time each year to civil trials.

2. Magistrate judges: The advisory group recommended seeking additional
magistrate judges, and expanding their use in the preliminary administration of
the pretrial ntanagement systems as well as ADR.

Ditferences Between Plan and Implementation: The CJRA annual report indicates
that the district is experimenting in one division with referring 25 percent of all civil
cases to magistrate judge to conduct pretrial proceedings.






Appendix B

OVERVIEW OF CJRA PROGRAM IN CALIFORNIA,
~ CENTRAL DISTRICT

OVERVIEW OF IMPLEMENTED CJRA PLAN

This is a comparison district, not a pilot district, so a CJRA plan must be imple-
mented by December 1, 1993, and it need not contain the six pilot program princi-
ples. This district’s plan was adopted December 1, 1993,

The CJRA advisory group’s report! indicated that the single most significant cause of
delay and expense is the failure to fill judicial vacancies in a timely fashion. Re-
sources are perceived as insufficient to process the ever-increasing criminal docket
and still maintain the desired quality of justice in civil disputes. Congress should co-
operalc in filling vacancies prompily, and should assess the potential impact of any
proposed legislation on the judicial system. Disposition times were on the whole
satisfactory, but it was noted that increases in the pending civil cascload may herald
future problems. 1 addition, it was asserted that since most judges in the district
superimpose their own procedures on the Local Rules, significant and problematic
inter-judge variation exists, ‘Ihis is seen as complicating federal practice for the bar,
and probably increasing costs.

The advisory group recommended (hat the court should be divided into Civil and
Criminal divisions, and that civil cases should be managed with a three-tier tracking
system for pretrial purposes (“Simple,” "Standard,” and “Complex”) with different
procedures and discovery controls in the different tracks. Early firm trial dates were
recommcended. as weil as an increased number of status conferences. [t recom-
mended the use of Larly Neutral Evaluation for Standard cases, special masters lor
Complex cases, and mandatory settlement conferences before a judicial officer.
Other types of ADR would also be encouraged bui would not be mandatory. The
group endorsed the Los Angeles County Bar Association guidelines for the conduct of
litigation, and would have discovery disputes in Simple and Standard cases handled
by magistrate judges, and in Complex cases by a special master.

ey et al. {1993) (hereinatrer referred to as the advisory group reporr]. The 25-member advisory geoup
(masty attorneys plus the Clerk of Court, one judge as an ex-officio memher, and o reporter) exainined
the condition of the docket and sent gut questionnaires fo the district’s judiciat officers, practifianers. bar

organizations, and 1w the lawyers and litigants in @ group of 300 terminated cases.
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The CIRA plan? adopied by the court agreed with the advisory group’s observation
that the distriet’s efficiency in disposing civil cases compares lavorably with other
courts. llowever, it also concurred that the district is losing ground. The plan also
cited a noticeable decline in civility and professionalism among lawyers practicing
before the court. The courl indicated that adoption of a civil justice plan will not fix
certain problems becausc their causes are beyond the court's contrel. Such causes
include: the persistent federalization of crimes by Congress; the mandatory mini-
mum sentences and the senlencing guidelines; the resultant tendency to prosecute
dual-jurisdiction crimes in the federal courts; Congressional failure to match in-
creases in federal investigative and prosecuterial resources with proportional in-
creases in federal judicial resources; and delay in filling judicial vacancies.

The plan indicated that the district already utilized many of the CIRA principles and
operated according to many of the recommendations of the advisory group. Where
this is (he case, no change is needed. For example, the district already required the
early exchange of certain information between the parties without a formal discovery
request. The court declined o adopt many of the advisory group recommendations
that were not already in place because it [elt that the areas they address are best left
(o judicial discretion. Then, when necessary for an individual cuse, a judge can uti-
lize such techniques as differential case management, limitations on discovery, refer-
ral of discovery motions to a magistrate judge, and special masters. But the judge is
not obliged to use such approaches in cases for which they are inappropriate. The
plan affirmed that it is already the policy of the court to make every reasonable effort
(o maintain firm civil trial dates and to encourage disposition of civil litigation by
serflement when in the best interest of the parties. The court rejected splitting inte
criminal and civil divisions, rejected civil case management tracks, and rejected
widespread use of early neutral evaluation (except as one option for mecting the
court’s new mandatory setilement conference requirement). Various other types of
ADR are optional, but without a formal structured program. Several revisions were
made in pretrial case processing rules and procedures. Judges are to refrain from
adopting their own rules when these are inconsistent with the Local Rules or with
I.R.Civ.P., and the court adopted the Ninth Cireuit's Civility and Professionalism
Culdelines.

As of January 1996, a CJRA Annual Report had not been issued by either the Court or

the Advisory Group.,

CJRA POLICY 1: DIFFERENTIAL CASE MANAGEMENT
Policy Before CIRA Plan

Local Rules did not directly call for dilferentiated case management in most types of
cases. |lowever, Local Rule 26 described procedures in habeas corpus petitions, and

2United States District Court for the Ceneral Districr of California 11993) {hereinafter referred o as the
plan}.
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various General Orders assigned certain types of cases to magistrate judges. Cases
were managed on an individualized basis by judicial officers.

CJRA Plan Implementation

Approved Plan: The plan calls for:

1. Rejecting the concept of formalized ditferential case management tracks, as man-
agement is better left to the discretion of individual judges on a case-by-case
basis.

2. In complex cases, secking the assistance of the Chief Judge or a designated com-
mittee whenever a firm (rial date cannot be maintained due to a conflict with a
complex criminal case {sce discussion below on CIRA Policy 3}.

Differences Between the Plan and the Advisory Group Recommendations: The ad-
visory group urged adoption of a three-tier tracking system for pretrial purposes
("Simple,” “Standard,” and “Complex”). The track would have defined the amount of
discovery and procedures lor handling i, set the number and scope of required
personal appearances, established outer limits for trial dates, and determined which
person would handle pretrial matters.

Differences Between Plan and Implementation: None reported.

CJRA POLICY 2: EARLY AND ONGOING CONTROL OF PRETRIAL BY
JUDICIAL OFFICER

Policy Before CJRA Plan

No specific requirement existed for a case management pian or for a case manage-
ment conference before a judicial officer. Local Rules did allow or require a number
of CJRA-like features, Local Rule 6.1 required an “Barly Meeting of Counsel” with the
exchange of preliminary schedules of discovery. Local Rule 6.2 required a report to
the court regarding that meeting. Local Rule 6.4 set out provisions for a status con-
ference following the report, And Local Rule 8 set oul the structure of pretrial confer-
cnces. Stipulations were recognized as binding only when made in open court, on
the record at a deposition, or when formally filed. Written stipulations affecting the
progress of the case were filed with the courl bur were not effective until approved by
the judge. Telephenic conferences were not used. There was no reguircment that a
trial date be set within a specific period of time. The only limit on discovery, other
than what judges might impose on a discretionary basis, was set out in Local Rule
8.2.1, which limits interrogatories to 30 except for good cause.

CJRA Plan Implementation

Approved Plan: The plan calls for the following;
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1. Make every reasonable effort to maintain firm trial dates. In complex cases,
judges are urged to seck the assistance of the Chief Judge or a designated commit-
tee of the court whenever a firm (rial date cannot be maintained due 1o a conflict
with a complex criminal case {see discussion on CJRA Policy 3).

2. Climinate the requirement that the court approve certain stipulations. For exam-
ple, Local Rule 3.11 no longer requires judge approval for written stipulations to a
30 day maximum extension for response to the initial complaint, or Lo extensions
relating to discovery requests or depositions (provided that the extended date is
not later than the discovery cutoff date or 30 days prior to date set for the Local
Rule 9 pretrial).

3. Sel no mandatory limits on discovery (other than the current limitation of 30 in-
terrogatories by Local Rule 8.2.1).

4. No mandatory referral of discovery motions and disputes to magistrate judges.

jo|

. Adopt local Rule 27A (o protect litigants from vexatious litigation. After oppor-
tunity to be heard, and based on a finding that the litigant has abused the court’s
process and would likely continue to do so, the court can require:

i) A party (o put up security (0 sceure possible payment of costs, sanctiens, and
other awards against a vexatious litigant.

i} The Clerk not to accept further filings from a party without the party’s paying
normal filing fces and/or having a written authorization from a judicial officer.

6. Judges are urged to refrain from adopting idiesyncratic sules that are inconsistent
with the Local Rules orwith F.R.Civ.P.

Differences Between Plan and Advisory Group Recommendations: The advisory
group made detailed recommendations concerning discovery, the number of re-
quired personat appearances, early and firm trial dates, and track-specific pretrial
procedures. 1t would have made regular status conferences mandatory in all cases,
and also would have eliminated mandatory personal appearances in Simple and
Standard track cases in favor of allowing telephonic conferences. It would have cre-
ated procedures for raising deposition disputes with a judicial officer during the
course of the deposition, would have had discovery disputes initially handled by a
magistrate judge in Simiple and Standard cases and by the Special Master in Complex
cases, and would have endorsed restrictions on F.R.Civ.P. provisions allowing the
broadest sort of discovery. 1t would have required discussion ol possible bifurcation
or separate trial of specilic dispositive issues in pretrial statements, would have re-
quired a cover sheet for all civil filings that sct out the authority for the private right
of action, the basis of plaintiff's standing, statate of limitation issues, and certain
other information.

Differences Between Plan and Implementation: None reported.
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CJIRA POLICY 3: MORE INTENSIVE MANAGEMENT OF COMPLEX CASES
Policy Before CJRA Plan

The district’s policy with respect to complex cases was discretionary management by
Judges. The judge of record would tailor the amount of management provided in any
individual case 1o that judge's perception ol the needs of the case. Thus, there was
considerable infer-judge variation with tespect to this issue hecause some judges in
this court believe in intensive management and some do not,

CIRA Plan Implemeniation

Approved Plan: The plan called for the following provisions to be established:

1. Whenever a judge believes the goal of a firm trial date for complex civil cases will
not be met because of a conflict with a complex criminal case, the judge can call
upon the Chief Judge {or a designated committee) for assistance. The techniques
to be employed include seeking the assistance of other judges, senior judges, or
visiting judges 1o try the civil or the conflicting criminal case.

2. The use of Special Masters in complex cases will not be mandatory, but is allowed.

Differences Between Plan and Advisory Group Recommendations: The advisory
group treated complex cases as a separate track, set out guidelines for determining
whether a case is complex, and recommended special pretrial procedures, among
which was (he referral of all pretrial matters to a Special Master.

Differences Between Plan and implementationl. None reported.

CJRA POLICY 4: EXCHANGE OF DISCOVERY INFORMATION
Policy Before CIRA Plan

Local Rules 6.1,1-6.1.4 call for mandatory exchange of certain documents and other
cvidence at the "Early Meeting of Counsel.” Thart exchange is to include all docu-
ments then reasonably available 1o a party which are contemplated to be used in
“support of the allegations of the pleading liled by the party,” and a list of witnesscs
known to have knowledge of the facts “supporting the material allegations of the
pleading filed by the party.” Documents later shown to be reasonably available to a
party and not exchanged may be subject to exclusion al the time of trial.

CIRA Plan Implementation
Approved Plan: No change o pre-CJRA palicy.

Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Tmplementation: None reported. Adoption of the
December 1993 amendments to Federal Rule of Civil Procedure 26(a){1} concerning



66 lmplementation of the Clvil Justice Reforn Act in Pilor and Comparison Listricts

mandatory initial disclosure was deferred in this district. However, 1995 proposed
amendments to Local Rules 6 and 9 would put F.R.Civ.P 26{a}(1} into effect. 3

CJRA POLICY 5: CERTIFY GOOD FAITH EFFORT BEFORE FILING
DISCOVERY MOTION

Policy Before CJRA Plan

Consideration of discovery motions by the court would only take place if they were
accompanied by a “meet and confer” stipulation concerning unresolved issues or a
declaration of counsel of non-cooperation by the opposing party (Local Rule 7.15).

CJRA Plan Implementation
Approved Plan: No change to pre-CJRA policy.
Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: None reporied.

CJRA POLICY 6: ALTERNATIVE DISPUTE RESOLUTION PROGRAMS
Policy Before CJRA Plan

There was little use of ADR and no farmal provision for doing so. Local Rules 6.1 and
6.1.5 required parties (o meet to discuss settlement and other relevant issues. Local
Rule 9.4.11 required patties to exhaust all possibilities of settlement prior to a Pretrial
Conference. No other ADR provisions were set cut in Local Rules,

CJRA Plan Implementation

Approved Plan: Mandatory Settlement Conferences are (o be held in every civil case,
unless excused or exempted by the court. However this provision does not preclude
or replace any judicial officer’s settlement practices.

New Local Rule 23 provides:

1. Relaxation of the Settlement Conference provision only when:
a) The case involves 28 U.S5.C. §§ 2242, 2254, and 2255 type petitions.
b)  The party is a pro se {only that party would be excluded).
c)  Otherwisc ordered by the court.

2. Thejudge can excuse counsel either on application of a party or sua sponte.

Jtienstra 19951,
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Prior 10 45 days hefore the final Local Rule 9 pretrial conference, the parties
must participate in one of four approved scttlement procedures, unless excused
or exempted by the court.

The settlement procedure choices are:

al  No. I: With the consent of all the parties and (he court, the parties would
appear before the assigned judge.

b} No. 2: Wilh the consent of the court, the partics would appear before a ju-
dicial officer other than the assigned judge.

¢} No. 3 The parties would appear before an attorney. 1f the parties are un-
able to agree on the attorney, the court will select one.

d)  No. 4: The parties would appear before a retired judicial officer or other
private or non-profit dispute resolution body for mediation-lype settle-
ment discussions.

The parties must jointly file a Notice of Settlement Procedure Selection 14 days
before the date scheduled. The Notice shall include the name of the settlement
officer and the ype, date, time, and place of the procedure.

The parties must make timely selection of one of the approved settlement pro-
cedures or have the court choosc one by default.

Each party shall submit, in camera, at least five days prior (o the conference, a
five page maximum letter setting forth settlement posilions as well as past and
anticipated offers and demands. The letter will nor he filed and will be returned
to the party.

Fach party (or representative with full authority to settle) shall appear at the
settlement conlerence {may be telephonically if outside the district).

The expected trial altorney for each party shall also be present {unless excused).

fach party shall make a thorough analysis of the case prior to the conference
and be [ully prepared to discuss all factors relevant to settlement.

Seulements are to be reported immediately to the courtroom clerk and
promptly memorialived.

Proceedings will be confidential and statements arc not admissible. There will
be no reporting or recording without consent, except for recording of settle-
merit.

Differences Between Plan and Advisory Group Recommendations: The advisory
group had also recommended that the court encourage, but not require, ADR. [t
suggested an Early Neutral Evaluatton program for “Standard” cases. It would also
have had the Mandatory Setttement Conferences held by a judicial officer (no attor-
ney or other non-court dispute resolution group would have heen utilized).

Differences Between Plan and Implementation: None reported, but detailed infor-
mation does not exist about implementation.
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OPTIONAL CJRATECHNIQUES

The CJRA indicates that cach court shall consider and may include the lollowing five
litigalion management techniques:?

1. Requiring that counsel jointly present a discovery/case management plan at
the initial pretrial conference:

The plan did not specially mention this technique but Local Rule 6.1 requires an
“Farly Meeting of Counsel” and Local Rule 6.2 reguires a report to the court regard-
ing that meeting. Local Rule 6.4.2 requires a Joint Status Report belore any Status
Conference that includes discovery schedules and cut-off dates, proposed pretrial
and trial dates, and other management issues. Adoption of the December 1993
amendments w Federal Rule of Civil Procedure 26(f) was deferred in this district.
However, 1995 proposed amendments 1o Local Rules 6 and 9 would put I.R.Civ.P.
26(f) inta effect. ?

Ii.  Requiring that each party be represented at each pretrial conference by an
attorney with authority to bind thait party:

There was no specific requirement mentioned.

III. Requiring the signature of the attorney and the party for all requests for dis-
covery extensions or postponements of trial:

There was no specitic requircment mentioned.

V. Oiffering a Neutral Evaluation program:

Seme aspects of Barly Neutral Evaluation are incerporated, on a optional basis, into
the plan's provisions for Mandatory Sertlement Conferences (see discussion under
CJRA Policy 6}.

V.  Requiring the attendance of party representatives with authority to bind to be
present or available by telephone at settlement conferences:

The requirement that party representatives with authority to bind to be present at
settlement discussions is incorporated into the Mandatory Setilement Conference
program {see discussion under CIRA Policy 6).

g us % 473(b).

Friensiva L 19951,
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OTHER POLICIES ADOPTED IN CJRA PLAN

Approved Plan:

1. Specificaily rejected the concept of splitting the workload of the court into two
separaie civil and criminal divisions, "because a reallocation of the existing work-
load will not solve the problem.”

™

. Adopted Local Criminal Rule 13 which governs settlement conferences in complex
criminal cases,

3. Adopted the Ninth Circuit's Civility and Professionalism Guidelines.

Differences Between Plan and Advisory Group Recommendations: The advisory
group had recommended that the work of the court be split between criminal and
civil divisions, and that a split calendar be used for law and motion matters so that all
law and motion matters are not scheduled for the same time. Also the group's defi-
nition ol what determines inappropriate conduct during depositions goes beyond
rules described in the plan's Civility and Professionalism Guidelines. The group ad-
vocated that the court use the Los Angeles County Bar's version of litigation conduct
guidelines. The group also wanted (o establish procedures to ensure uniformity in
Rule 11 applications.

Differences Between Ptan and Implementation: None reported.






Appendix C

OVERVIEW QF PILOT PROGRAM IN CALIFORNIA,
SOUTHERN DISTRICT

OVERVIEW OF IMPLEMENTED CJRA PLAN

The CIRA advisory group’s report! found that the district had been plagued by un-
dertunding, space problems, and judicial vacancies. An increase in median time to
disposition had occurred in recent years due to increases in criminal filings,
federalization of crimes, and judicial vacancies, and the ability of judges to hold civil
trials was declining. There was clear need to expedite routine civil cases and to solve
the difficulty of setting and keeping early trial dates and hearings for dispositive
motions. There was also delay and abuse of discovery and pretrial by litigants. Case
management recommendations included: making several changes in the criminal
case areq; setting prompt trial dates in certain types of civil cases with continuances
only for good cause; authorizing magistrate judges to supervise pretrial discovery
and management and to conduct Early Neutral Evaluation conferences and
encourage settlement; having non-binding mini-trials, summary jury trials, or arbi-
tration/mediation for certain types of cases; and making several refinements in pre-
trial procedures. Mandatory early exchange of information was not recornmended,
nor was a “track” system of ditferential case management.

The CJRA plan? repeated the advisory group’s identification of the sources of cost
and delay in the district (a growing criminal calendar, unfilled judicial vacancies,
difficulty in setting and keeping early civil trial and motion dates, and civil litigants’
abuse of the discovery process). The plan adopted by the court implemented the
recommendations of the advisory group in principle, with relatively minaor refine-
ments.

The first annual report on the implementation of the CIRA plan® notes that the
primary procedural changes made were the implementation of the Early Neutral
Evaluation conference handled by a magistrate judge early in every civil case, and the

[Steiner et al. (1991} (hereinatter referred to as the advisory group report). The 24-person committee
included lawyers in public and private practice, two former or current judicial officers, the Clerk of Court,
and non-lawyers from the business community.

2Uni'f(?(‘] States District Coure for the Southern District of Califoonia {1991) (hereinatier roferred to as the
plan).

"1Un{tcd States District Court for the Southern District of California {1994).

7l



72 Implementation of the Civil Justice Reform Act in Pilot and Comparison THsivicrs

estahlishment of settlement conferences in criminal cases handled by district judges,
The annual report notes many of the critical statistics have (urned in the right direc-
tion or arc stable, and that several provisions of the plan have not been fully imple-
mented due to lack of full judicial staffing. The perceived success of the Early Neutral
Evaluation approach has made the utilization of other ADR procedures authorized by
the plan (e.g., summary trials, mini-trials, arbitration/mediation) less necessary. The
consequence is that these other approaches are being used to a far lesser extent than
the plan envisaged. In the arbirration/mediation area, for instance, only 13 cases
were referred in 1992 and only 3 in 1993,

The second annual report of the implementation of the CJRA plan? indicates that the
court has been successful in reducing the proportion of older civil cases on its
docket, and in reducing the disposition time in criminal cases. It also shows a
decline in the median civil case time to disposition, but indicates the workload of the
judicial officers has been rising substantially. The tarly Neutral Evaluation by Magis-
trate Judges continues 10 be a primary component of the CJRA program. The ENI is
held about 2 months after answer, and the majority of lawyers surveved felt this was
ahout the right time. However, one-fourth of the respondents felt this was 100 soon,
and suggested 90 days after answer would be better. Half the respondents felt that
ENE reduced costs, most often discovery costs. The criminal settlement conference
program was suspended, pending an appeal. Effective February 14, 1995, the
program of mandatory referral of certain cases to non-binding mediation or arbitra-
tion was officially deleted and made voluntary (it had, in practice, never been fully
implemented becausc of the prelerence given to the district’s ENE programy).

CJIRA POLICY 1: DIFFERENTIAL CASE MANAGEMENT

Policy Before CJRA Plan

Judicial discretion was used to manage individual cases.

CJRA Plan hnplementation

Approved Plan: The plan calls for:
1. Distinguishing certain types of cases for the purpose of setting early trial dates.
Casc iype groups and their target dates arc:

a) Social Security, judgment enforcement, prisoner petirions challenging condi-
tions of confinement, and forfeiture and penalry cases: Within 12 months of
filing of complaint,

b) Federal Tort Claims Act: Within 15 months of filing of FTCA complaint.

c)  Twenty-five percent of all other cases not designated as “complex™ Within 18
months of filing ol complaint.

MNnited Srates District Court for the Southern District of California (1993),
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2. Cases falling within the above categories would have the following: early trial
dates firmly set; continuances granted only for good cause and the trial date
extended only by written judicial arder; magistrate judge trials encouraged; the
resolution of cases tracked and monitored; and excmptions 1o the early trial date
requirements allowed only if the case involves complex issues, new parties are
added, or some other exceptional reason pertains,

3. Certain types of cases would undergo non-binding mini-trial, summary jury trial,
or arbitration/mediation (see discussion below on CIRA Policy 6).

Differences Between Plan and Advisory Group Recommendations: The advisory
group would have any changes in the promptly set trial date accommodale the cal-
endar commitments of the lawyers. The plan makes no formal statement on this is-
sue, although it clearly implies that judicial officers should permit such changes only
under exceptional circumstances.

Differences Between Plun and Implementation: The plan in gencrally has been jm-
plemented as defined. Tlowever, because of the growth in the role of the magistrate
judges with respect to Early Neutral Evaluation and resultant scttlement efforts and
casc management during pretrial, there has not been a perceived need to fully utilize
alt of the detailed pretrial management and ADR provisions of the plan for all cases.

CJRA POLICY 2: EARLY AND ONGOING CONTROL OF PRETRIAL BY
JUDICIAL OFFICER

Policy Before CJRA Plan

Local Rules required meetings between opposing counsel on pretrial matters. The
number of inlerrogatories and requests lor admission were limited to 25 each,

CJRA Plan Implementation

Approved Plan: The plan:
L. Sets a target carly trial date in certain classes of cases (see the discussion of CIRA
Policy 1}.
2. Orders in such cases that:
aj ‘The early trial dates be firmly set.
b} Continuances be granted only for good cause,
¢} Extensions ol the trial date be made only by written judicial order.
d) Magistrate judge trials be encouraged.

¢} The resolution of the ¢ases be tracked and monitored.
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3.

[}

f) Exemplions 1o the early trial date requirements be granted only if the case in-
volves complex issues, new parties are added, or some other exceptional rea-
s0n pertains.

Orders the judicial officer managing pretrial discovery (usually the magistrate
judge. but may be the district judge should s/he opt to manage pretrial discovery)
ro:

a) Closely manage cach case from the outset.
b} Encourage settlement as early as possible.
¢) Supervise negotiations and motions to confirm settlements.

d) Control the discovery process.

. [stablishes the following deadlines with respect to service:

a) Al complaints to be served within 120 days {extensions enly for good cause).

b} Ten days alter either the 120 day period and/or any extensions, if proof of ser-
vice has ot been filed, the Clerk will prepare an order to show cause why the
case should not be dismissed without prejudice for the assigned district judge
to sign.

Establishes the following procedures for answers and motions to dismiss:

a) Exiensions of time shall be granted only by the judicial officer and then only
upon a showing of good cause.

b) Failure fo file within the proper time period will result in the Clerk entering a
default and serving notice to afl parties. 1f the plaintilfs fail to thereafter move
for default judgment within 30 days, the Clerk will prepare an order to dismiss
without prejudice for the assigned district judge to sign.

¢) Allows displacement of summary judgment or other non-emergency motions
in order to facilitate the hearing of a motion to dismiss within 60 days of its fil-

ing.
d) Requires the Clerk to notify the assigned district judge when an answer has
been filed.

Establishes the following procedures for Case Management Conferences:

a) 1f no settlement is reached at the Early Neutral Evaluation conference (see dis-
cussion of CJRA Policy 6). the Case Management Conference would normally
be set within 60 days thereafter {or 30 days thereafter if no arbitra-
tion/mediation is agreed upon or ordered or other ADR program is being con-
templated). In practice, Case Management Conferences are usually held at the
conclusion of the Farly Neutral Evaluation conference rather than 30 to 60 days
later.

b} Conferences shall be attended by the parties who have responsibility over the
litigation and the counsel who will try the case.

¢) Court may approve attendance of a party or counsel by conference call.
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[

d) Atareasonable time before the conference:
i) Counsel will discuss discovery and endeavor to resolve disputes.

i) Counsel will make a good faith, written specilication of the essential de-
tails of their claims/their defenses and the identify of their principal
witnesses. This is no longer mandatory (see “differcnces” section below).

fiiy  Counsel will provide the above written specifications to the judicial offi-
cer assigned to the case (judge or magistrate judge).

e} At the conference, counsel will discuss the written specifications in order to fo-
cus the issues,

) At the conference, the judicial officer will:
i) Discuss the complexity of the casc.
i} Encourage a cooperative discovery schedule.
iii}  Discuss the likelihcod of further motions.
iv)  Discuss the number of anticipated expert and other withesses.

v)  Evaluate the case and the need [or carly supervision of settlement dis-
cussions.

vi]  Discuss the availability of ADR mechanisms.
vil)  Discuss any ather special factors applicable to the case.

g) A Case Management Order will be prepared by the judicial officer at the end of
the conference that will:

=

1 Set oul the issues in the case {judicial officer may direct the parties to
prepare a stipulation of the issues). This is no longer mandatory (see
“differences” section below).

i) Include a discovery schedule,
i) Setadate for
a} Afurther Case Management Conference il necessary.

1>} Identification of experts initially, in response, and in supplementa-
tion.

¢ The depositions of experts.

d) A Mandatory Settlement Conference {unless determined that such a
confercnee should be excused),

iv]  Seta deadline for filing pretrial motions.
vj  Setafirm pretrial conference date.

7. Additional sertlement conlerences may be ordered by the judicial officer (see dis-
cussion of CJRA Policy 6).
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Diiferences Between Plan and Advisory Group Recommendations: The advisory
group would have any changes in the promptly set (rial date accommodate the
calendar commitments of counsel, The plan makes no formal statement on this
issue, although it clearly implies that judicial officers should permit such changes
only under exceplional circumstances,

Differences Between Plan and Implementation: In praclice, case management
conferences are usually held at the conclusion of the Early Neutral Evaluation
conference rather than 30 to 60 days later. General Order 394-C filed January 19,
1993 eliminated the mandatory requirement that counsel prepare and exchange
statements of the claims, defenses, and wiltnesses. That same Genceral Order
eliminated the requirement that the Case Management Order contain a specification
of the issues.’

CJRA POLICY 3: MORI INTENSIVE MANAGEMENT OT COMPLEX CASES

Policy Before CJRA Plan
judicial Officers managed complex cases on a case-by-case hasis.
CIRA Plan bnplementation

Approved Plan: No discussion of management specific to complex cases, but, by in-
ference, complex cases are not necessarily expected 1o come (o trial within the 18
month guideline.

Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: None reported.

CJRA POLICY 4: EXCHANGE OF DISCOVERY INFORMATION
Policy Before CJRA Plan

Discovery was managed by the judiciat officer on a case-by-case basts.

CJRA Plan Implementation

Approved Plan: The plan has no specilic discussion of automatic exchange but prior
to the Case Management Conference, counsel for cach side must make a good laith,
written specification of the essential details of their claims/their defenses and the
identity of their principal witnesses, Counsel will provide the above written specifi-
cations to the judicial officer assigned (o the case {(judge or magistrate judge) in ad-
vance of the Case Management Conference. This requirement was later eliminated
(sec below).

S femorandum from the Honorable Barry Ted Moskowiiz 1o the Honorable fudith N. Keep, wansmitted to
RANTY May 4. 1495,
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Ditferences Between Plan and Advisory Group Recommendations: None,

Differences Between Plan and Implementation : General Order 394-C liled January
19, 1983 eliminated the mandatory requirement that counsel prepare and exchange
statements of the claims, delenses, and witnesses. The districr opted out of the De-
cember 1993 revised F.R.Civ P, 26(a)(1).8

CIRA POLICY 5: CERTIFY GOOD FAITH EFFORT BEFORE FILING
DISCOVERY MOTION

Policy Before C)JRA Plan

Parties were required (o certily that good faith efforts to resolve discovery disputes
were made belore filing a motion with the court.

C)RA Plan Implementation

Approved Plare: Counsel must "meet and conler” prior to [iling any discovery motion
and seck to resolve (he matter informally, Meeting must be in person if in (he same
county, but a telephonic conference may be substituted otherwise. Written corre-
spondence will not satisty the meeting requirement regardless of residence.

Differences Between Plan and Advisory Group Recommendations: None,

Diifercnces Between Plan and Implementation: None reporred.

CJRA POLICY 6: ALTERNATIVE DISPUTE RESOLUTION PROGRAMS
Policy Before CJRA Plan

scttlement conferences were held in almost all civil cases, with the exception of So-
cial Security cases. Other types of ADR were used on an occasional basis.

CJRA Plan Implementation

Approved Plan: Features of the plan’s ADR program include:

L. The judicial officer managing pretrial discovery is to:
a)l  [ncourage seitlement as carly as possible.
b}  Supervise negotiations and motions to confirm setilements.

2. After a hearing, the judicial officer shall order a non-binding mini-trial or sum-
mary jury trial in any case where the potential judgment does not exceed $250,000
and the use of the procedure will probably resolve the case.

[V .
Stiensra (19958,
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3. The judicial ofticer will order to non-binding arbitration/mediation al even-
numbered simple contract and tort (other than FTCA) cases where the potential
judgment does not exceed $100,000, and all even-numbered trademark and
copyright cases. Data from the non-binding arbitration/mediation program will
be collected and analyzed. This requirement was deleted by General Order 394-B
filed December 8, 1992, Non-binding arbitration/mediation is available in the
discretion of the judicial officer in any case, but is not mandatory for any class of
cases.

4. A committee would scek competent volunteer arbitrators/mediators {pro beno,
expected commitment of one case and up (o cight hours per year).

5. A program of Barly Neutral Evaluation (ENE} conferences managed by & judicial
officer {who is usually a magistrate judge in practice). Features of the program
include:

a)  Within 45 days of the answer, counsel and the parties will appear before the
judicial officer supervising discovery for an ENE conference.

b] The appearance would be made with the authority to discuss and enter into
settlement.

¢) The judicial officer and the parties shall discuss the claims and defenscs and
seek 10 settle the case.

d) The conference would be informal. off the record, privileged, and confidential.

) Attendance will be excused only by written order and for good cause. Unex-
cused failure to attend may result in sanctions.

f)  While ENE procedures are under way, there is no stay in discovery unless
specilically ordered for good cause.

g} If no sertlement is reached at the ENE conference, the judicial officer would
set a Case Management Conference and do one of the following:

i} Encourage the parties and counsel Lo confer for the next 45 days with the
objective of reaching an agreement to pursue ADR (Case Management
Conference 60 days alter the ENE).

ii) Refer 1o non-binding arbitration/mediation (to occur within 45 days) any
case that met the criterla mentioned above (Case Management Confer-
ence B0 days after the ENE).

iii} Send the case to the Case Management Conference 30 days after the ENE
if no arbitration/mediation is agreed upon or ordered.

6. ADR mechanisms and need for early supervision of settlement discussions are o
be discussed at the Case Management Conference. local Rule 37 addresses su-
pervision of setitement negotiations by magistrate judges.
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7. Settlements:

a) Dale fora Mandatory Settlernent Conference would be set at the Case Man-
agement Confercnce (unless determined that such a conference should be ex-
cused),

b} Any time after the Mandatory Settlement Conference, the judicial officer can
calendar additional settlement conferences even over the objection of parties
or counsel,

¢) The judicial officer handling settlement should schedule as many follow-up
settlement conferences as s/he finds to be appropriate.

d) Regarding settlement conferences:

1) The judicial officer handling settlement would be disqualified from trying
the case unless parties agree.

ii} The judicial officer handling scttlement may receive in camera communi-
cations and can maintain such in confidence unless stipulation to the
contrary.

iii} LFach party's representative at the settlement conference must have full
autharity to settle {unless waived for good cause).

Differences Between Plan and Advisory Group Recommendations: The advisory
group recommended providing ADR materials to counsel, and encouraged dissemi-
nation of ADR information to general public.

Differences Between Plan and Implementation: The district has concentrated
pretrial in the hands of the magistrate judges, and a concerted, court-wide imple-
mentation of the ENE procedures has resulted in their use in many civil cases (340 of
the civil cases terminated in 1993).”7 The perceived success of this approach has
made the utilization of other procedures authorized by the plan (e.g. summary trials,
mini-trials, arbitration/mediation) less necessary. The consequence is that these
other approaches are being used to a far lesser extent than the plan envisaged. In the
arbitration/mediation area for instance, only 13 cases were referred in 1992 and only
3in 1993.

The Early Neutral Evaluation by magistrate judges continued to be a primary compo-
nent of the CJRA program in calendar 1994, with 1068 ENEs scheduled. Of all cases
filed in 1994, the court reports rhat about 50 percent had ENEs scheduled. The ENE
is held about 2 months after answer, and the majority of lawyers surveyed felt this
was aboul the right time. However, ocne-fourth of the respondents felt this was too
soomn, and suggested 90 days after answer would be better, Half the respondents felt
that ENE reduced costs, most often discovery costs, The criminal settlement
conference program was suspended, pending an appeal. Effective February 14, 1995,
the program of mandatory referral of certain cases to non-hinding mediation or
arbitration was deleted and made votuntary (in effect, giving preference to the

Tnited States District Court fov the Souathern Distrier of California (294945, Chart B
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district's ENE program). The number of cases referred to arbitration, mediation, or
summary/mini trials in 1994 were 9, 7, and 2 respectively.

OPTIONAL CJRA TECHNIQUIES

The CJRA indicates that each court shall consider and may include the following five
fitigarion management techniques:?

I Requiring that counsel jointly present a discovery/case management plan at
the initial pretrial conference:

‘The Court required counsel to discuss discovery and endeavor to resolve any dis-
putes prior to the Case Management Conference. At the conference, the judicial offi-
cer would encourage a cooperative discovery schedule. A Case Management Order
would be generated after the conference and weuld include a discovery and man-
agement plan. The district opted out of the December 1993 revised Federal Rules? so
(here was no implementation of the new rule 26(1).

. Requiring that each party be represented at each pretrial conference by an
attorney with authority to bind that party:

The plan discussed such a requirement only for the Larly Neutral Evaluation confer-
ence and settlement conferences. The plan did require that parties who have re-
sponsibility over the litigation and the counsel who will try the casc must appear at
the Case Management Conference.

III. Requiring the signature of the attorney and the party for all requests for dis-
covery extensions or postponements of trial:

No discussion regarding this technique.

IV. Offering a Neutral Evaluation prograim:

The plan establisbed a program using this technique in all cases (see discussion in
CJRA Policy 6).

V.  Requiring the attendance of party representatives with authority to bind to be
present or available by telephone at settlement conferences:

The plan discussed such a requirement for the Early Neutral Evaluation conference
and settlement conferences. As a matter of policy, the district required before CJRA
that party representatives with authority (o bind be present or available by telephone
at settlement conlerences. With the CIRA plan, this policy was codified as a rule.

Bag 1.8.0 4730,

Ustiensrn (19937,
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OTHER POLICIES ADOPTED IN CJRA PLAN

Approved Plan:
L. Judges and the assignment systems,

a) Sequestration of Judges: Each year, on a rotating basis, each judge would be
excluded from the criminal draw in order to spend two full months of uninter-
rupted civil case management time,

2. Criminal cases:

aj  Authorized the Chief Judge to increase efforts to find visiting judges to preside
over criminal trials.

b) Authorized the Chief Judge to appoint a commitiee o recommend settlement
procedures in criminal cases.

3. Reporting and analysis:

a) The Clerk is to make regular monthly reports to the Chief Judge of all civil
cases pending more than 18 months and all criminal cases pending more than
6 months.

b} An administrator is to be employed 1o implement and supervise a statistical
monitoring system as recommended in the advisory group report,

¢} Atthe conclusion of a casc:
i) Parties and counsel are issued a questionnaire by the judicial officer.

ii) The judicial officer is 10 informally debrief partics and counsel to evaluate
comments, criticisms, and suggestions.

ili} The judicial officer is to prepare confidendal report to the Chief Judge re-
garding the comments made at the debriefing (to be used as an internal
tool to assess the new civil case management features),

Differences Between Plan and Advisory Group Recommendations: The advisory
group had also called for prompitly filling the two judicial vacancies and urged
Congress to eliminate mandatory criminal sentences, sentencing guidelines, and
continued Tederalization of crimes. The group also recommended a complete
statistical analvsis of 10 percent of non-complex cases, additional funds for a
statistical monitoring system, and retaining an advisory group until 1995.

Differences Between Plan and Implementation: Criminal cases: The rotation of
judges out of the criminal calendar for 2 months each year was deferred pending the
filling of judicial vacancies by Congress. The seltlement conference committee rec-
ommended criminal scttlement conference procedures that were implemented in
early 1992 by 1he judges. The court reported that the conferences contributed to a
reduction in the average and median time from first appearance to guilty plea, and
that in a study of cases {iled in 1992, 40 percent of criminal defendants tracked set-
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tled at one of the settlement conferences. However, the criminal case settlement
procedures are suspended pending an appeal.-?

Civil Cases: Debriefing by a judicial officer upon civil case closure has also been de-
ferred due to workload considerations. Although the advisory group recommended
statistical analysis of 10 percent of the non-complex cascs, internal court needs re-
quired more extensive reviews and the CIRA analyst has been analyzing the court’s
entire caseload. Methods were developed o export ICMS data into spreadsheets,
thereby enabling the reporting of more complete data than a 10 percent sample
would have provided. These data have been helpful not only in reporting on the
progress of CJRA programs, but in informing judicial officers and the Clerk’s office of
the court’s case management needs.

Whpberta westdal, Clerk of Court, Uinited States District Court for the Southern District of California, let-
toy to WAND, April 14, 1995,



Appendix D
OVERVIEW OF PILOT PROGRAM IN THE DISTRICT OF DELAWARE

OVERVIEW OF IMPLEMENTED CJRA PLAN

The CJRA advisory group’s report! concluded that problems of excessive cost and
delay in the district are limited; however, cost and delay could be further contrelled
without adversely affecting the administration of justice. The Court has managed its
dockets effectively in (he view of the group. Judicial vacancies need to be filled in a
timely fashion. Criminal filings have increased dramatically in recent years, whereas
civil filings have been stable. There is a high proportion of complex cases in the
District and there has been an increase in the number of civil cases pending. This
has been accompanied by a slight increase in the median time to termination in civil
cases. While case management practices amaong the judges vary, they are generally
seen as eflective in achieving prompt disposition in civil cases. Typical case
processing and discovery methods in the high volume of pro se prisoner § 1983 cases
contribute to excessive cost and delay.

The advisory group made several recommendations for refining case management
procedures and increasing uniformity among judges in case processing. The group
recommended different procedures for case management of expedited, standard and
complex cases. They also reccommended early mandatory disclosure of certain in-
formation in personal injury and medical malpractice cases only, and proposed the
required filing of a medical authorization form. For ADR, they recommended that
lawyers certify that settlement discussions had been held, and that the possibility of
mediation and arbitration be considered in the Rule 16 conference.

The CJRA plan? adopted by the Court effective December 23, 1991 inctuded nearly all
of the advisory group’s recommendations without significant change, with the fol-
lowing relatively minor exceptions: The advisory group would have made quarterly
reports and additional conferences for complex cases a requirement rather than an

Miernden et al. (1991) {hereinatter referred (o as the advisory group report}. The I7-member advisory
group {plus the disrriet’s judicial officers and the Clerk of Court as ex officio members, a reporter, and a
special consulrang) coflected empirical data and performed sratistical analysis on the dockers, conducted a
survey of attorneys in over 200 cases, interviewed the district’s judicial officers, reviewed existing rules and
procedures as well as litigant and attorney practices, analyzed particular types of litigation, and assessed
the impact of new legisiation.

2[Jnited States District Court for the District of Nelaware {undated) (hereinafrer referred to as the plan).
Iflective date of the plan was December 23, 1941,

a3
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option. The plan requires early mandatory disclosure of certain information for per-
sonal injury, medical malpractice, employment discrimination, and RICO cases,
rather than just for personal injury and medical malpractice cascs.

The first annual report on the plan indicated that “it is clear that cases are being pro-
cessed more rapidly than they were in the pre-CJRA period. In part this is the conse-
quence of the court being at full strength, but it is also clear that the precedures im-
plemented under the plan have preduced a more prompt resolution of ¢ivil cases.”?

CJRA POLICY 1: DIFFERENTIAL CASE MANAGEMENT

Policy Before CJRA Plan

Case management prior to CJRA had been a matter of judicial discretion. Some
inter-judge variations existed, but the small number ol judges made this only a minor
prablem for the bar.

CJRA Plan Implementation

Approved Plan: The plan calls for:

1. Creating a Rule with variations in Rule 16 scheduling procedures for Expedited,
Standard, and Complex cascs.

2. Providing the following guidelines for designating complex cases:

a) Parties seeking determination of complexity must file a Notice of Intent with
the complaint or answer and a short supporting statement.

b} All other parties must file a short response thereafter within 15 days or with a
responsive pleading,.

¢) The court will make the determination of complexity at the time of the Rule 16
scheduling conference. The judge may consider a varicty of factors:

i) type of action.

ii)  number of parties and their capacilies.

iii}  legal and factual issues.

iv) technical complexity of the factual issues.

v}  retroactivity of circumstances giving rise to the claims and defenses.
vi)  volume and nature of the documents subject to discovery.

vii) amount of necessary third-party and foreign discovery.

viii) number of depositions, witnesses, and locations.

3}-{emdon etal. {1994), p. 5.
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ix]  needforexpert testimony,
xJ  nature of the issues to be determined during pretrial.

3. Employing particular case management techniques in cases that are determined
to be complex (see discussion in section on CJRA Policy 3).

4. Requiring certain initial disclosures in personal injury, medial malpractice, em-
ployment discrimination, and RICO cases (see discussion in section on CYRA Pol-
icy 4).

5. Adopiing a master scheduling order {or the processing of prisoner § 1983 cases
and habeas corpus petitions (see discussion in section on CJRA Policy 2).

6. Modify the current practices regarding magistrate judge referrals in prisoner
§ 1983 cascs, Social Sccurity cases, and habeas corpus petitions {see discussion in
scction on CJIRA Policy 2).

Differences Between Plan and Advisory Group Recommendations: The advisory re-
port and the plan are very similar, One difference is that the advisory report would
have had the determination of case complexity made at a hearing held within 15 days
of the response to the Notice of [ntent, not at the Rule 16 conference.

Differences Between Plan and Implementation: None reported, except that, in
practice, the complex case designation has been granted sparingly,

CJRAPOLICY 2: EARLY AND ONGOING CONTROL OF PRETRIAL BY
JUDICIAL OFFICER

Policy Before CJRA Plan

Some inter-judge variation existed before the plan. For example, one judge might fix
a firm wrial date at the Rule 16 conference while another might not do so until the fi-
nal prerrial conterence. Judges did not use the same scheduling procedures or the
saine lorm of scheduling order. Some judges sent out a proposed Rule 16 order for
the partics to accept or modify by agreement, other judges had telephonic confer-
ences, and others required counsel to attend a Rule 16 conference in person. Gen-
erally, judges sct and enforced deadlines for completion of discovery. The usual lim-
1ls on discovery were 50 interrogalories and 25 requests for admissions. All motions,
unless made ar a hearing or a trial, had to be written, and supporting briefs were
normally filed within 10 days of the motion. Opening and answering briefs had a
maximum size of 50 pages and reply briefs had a maximum of 25 pages. The follow-
ing types of cases were exempt from the Rule 16 requirement: pro sc prisoner; review
of government administrative decisions on the record: prize proceedings; forfeitures;
condemnations; foreclosures; bankrupicy; citizenship; arbitration; certain proceed-
ings to compel estimony or document preduction; and educational loan recovery.

CJRA Plan Implementation

Approved Plan: The plan contains the following clements.
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1. Scheduling Conferences and Orders:

a) Adopta Local Rule describing Rule 16 scheduling procedures with variations in
Rule 16 scheduling procedures for Expedited, Standard, and Complex cases.
The naturc of the variations are not described in the plan, but an amended Lo-
cal Rule 16.1(b}(3) indicates that for complex cases the following may be con-
sidered: use of magistrate judge or special master; staged resolution of issues;
limiting or sequencing discovery; managing expert discovery; and limiting ex-
perts or trial time.

b) Require counsel to certify that they have discussed settlement prior to the Rule
16 conference.

¢) Identify the topics to be discussed at the Rule 16 conference, including:
) The possibility of settlement.
iy Veluntary mediation ar binding arbitration.
iii)  Bricling practices to be employed (length, topics).

iv)  Trial date. which under revised Local Rule 16.2(c) is to be within 12
months after filing the complaint, if practicable, and no later than 18
months unless the court certifies a reason for needing longer.

d) Issue Rule 16 scheduling orders with the following standard dates set
{exceptions if circumstainces so warrant):

) Termination of discovery.

i) Various motions {including joinder, amended pleadings, and case dis-
positive motions).

i} Pretrial conference (if appropriate).
iv)  Trial (il appropriate).

e} [n prisoncr § 1983 cases and habeas corpus petitions, adept a master schedul-
ing order that include provisions to:

i Require defendants to file a responsive pleading (if necessary) within 45
days of the service of the complaint.?

i)  Require defendants 1o accompany their responsive pleadings with a
production of all relevant documents {along with an affidavit of thor-
ough search and production).

iii) Require affidavits of lact {if appropriate) and briefs in the support of any
maotion.

iv) Require notice that any dispositive motion may be considered a sum-
mary judgment motion if reference is made Lo any matter cutside the
pleadings.

Apor §1983 cases, this was changed 1o 60 days in light of the waiver of service provision of .R.Civ.l Rule 4.
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2. Requests for Extensions of Deadlines: The plan also called for a Rule to require, in
connection with a request for extension of any deadline set in any order or by
statute, the following:

a} That the applicant identify each prior request for extension in the case.
b) That (he applicant identify the reasons for the request,
¢} Thatany other information or certification requested by the judge be provided.

d) That the request be signed by counsel and supported by a client’s affidavit or
accompanied by a certification that the counsel has sent a copy of the request
to the client.

3. Motions Practice:

a) Amend Local Rule 3.1.C (o require parties to file briefs in support of motions at
the time the motion is filed.

4. Magistrate judge assignments:

a} In prisoner § 1883 cases and habeas corpus petitions, return case management
to the assigned judge if the magistrate judge does not recommend granting a
dispositive motion, or if the judge does not accept the magistrate judge’s deci-
sion to grant.

b) Retain the judge's responsibility for all habeas corpus petitions and social se-
curity cases. If the court cannot do this, divide some of the prisoner § 1983
cases and habeas corpus petitions among judges and magistrate judges.

5. Management by the Clerk’s Otffice: Courtroom clerks should be trained to partici-
pate in case management including the duty to pravide routine notices at least for
the following:

a) Local Rule 5.2 (inactivity for three months),

b} Discovery.

¢) Briefs late by more than 5 days.

d) Show Cause orders for failure to serve process.

e) Requests for default or stipulations for extensions of time to answer.
I} Rule 16 conferences.

6. Other Issues: Allow certain additional case management techniques to be em-
ployed in cases that are determined 10 be complex (see discussion in section on
CJRA Policy 3).

Differences Between Plan and Advisory Group Recommendations: The advisory re-
port's recommendation regarding deadline extensions requests would have only
applied 1o dates set in a pretrial scheduling order whereas the plan is much more
general and applies to deadlines set by any order or rule or statute, On August 1,
1992, Local Rule 16.5 was adopted, essentially implementing the plan’s requirement
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for requests for extension of deadlines. On December 31, 1894, Local Rule 16.5 was
modified to apply only to extensions of discovery and trial dates.

Differences Between Plan and Implementation: None reported, except the plan did
not explicitly mention trial date within 12 or 18 months {with exceptions) as recom-
mended by the advisory group, but the subsequently revised Local Rule 16.2(c) that
implements the plan includes those dates.

CJRA POLICY 3: MORE INTENSIVE MANAGEMENT OF COMPLEX CASES
Policy Before CJRA Plan

Case management prior to the plan was a matter of judicial discretion and differen-
tial approaches were taken on a case-hy-casc basis.

CJRA Plan Implementation

Approved Plan: Regarding complex cases, the plan called for:

1. Adopting guidelines for determination if a case is complex (see discussion of CJRA
Policy 1).

2. Giving the court the option to:

a) Order separate trials of certain issues, or arrange for staged resolution of is-
sues.

b) Setan early date for joinder of parties and amendment of the pleadings.

¢} Make use of a magistrate judge or special master 10 monitor discovery and re-
solve disputes.

d) Limit discovery without court grder.
e) Setaschedule of expert discovery.
f)  Limit or restrict the use of expert testimony.,

g In trials, limit the lime for prescntation of evidence or the number of wit-
nesses or documents and use a state-of-the-art courtroom.

h} Require the parties to file reports concerning the status of discovery and any
motions or procedural matters.

) Hold conferences as appropriate to discuss the issues in contention, monitor
the progress of discovery, determine or schedule pending matters, and explore
settlement.

Differences Between Plan and Advisory Group Recommendations: The advisory
group would have made the reports and additional conferences a requirement rather
than an option for the judge and would have scheduled the reports quarterly and the
conterences biannually. As of August 1, 1992, Local Rule 16.1{b}(1} requires the filing
of guarterly reports.
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Differences Between Plan and Implementation: None reported.

CJRA POLICY 4: EXCHANGE OF DISCOVERY INFORMATION
Policy Before CJRA Plan

Judges generally encouraged such disclosure without requiring it.  In praclice,
therelore, the matter was usually up to the attorneys.

CJRA Plan Implementation

Approved Plan: Provisions of the plan included:

L. In personal injury, medical malpractice, employment discrimination, and RICO
cases, a party must include inits inidal pleading;

a) Names, addresses, and relephone numbers of each person:
1) with knowledge of the facts relating to the litigation.
i} interviewed in connection with the litgation.
ifl) who conducted any interviews.

b A general description of documents in the possession, custody, or control of
the party, “which are reasonably likely to bear significantly on the claims or
defenscs asserted.”

¢} ldentification of all experts presently or expected to be retained by the party
{with the dates of any written opinions).

d) A brief description ol any applicable insurance coverage.

Z. In prisoner § [983 cases and habeas corpus petitions, defendants who are re-
quired to file initial responsive pleadings would have o accompany those plead-
ings with a production of all relevant documents (along with an affidavit of thor-
ough search and production).

Differences Between Plan and Advisory Group Recommendations: The advisory
group recommended that the initial test of the automatic disclosure provisions be
used in personal injury and medical malpractice cases only, and proposed the re-
quired filing of a medical authorization form.

Differences Between Plan and Implementation: The Local Rule 26.2 adopted to
implement this part of the plan did not require the names of persons intesrviewed or
who conducted the interviews, but did make provision for withholding of privileged
or work product documents, ‘The December 1993 amendments (o Federal Rule of
Civil Procedure 26(a)(1) concerning mandatory initial disclesure initially were not
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adoptled in this district. However, as of January 1995 the district is following the De-
cember 1993 amendments o F.R.Civ.P. 26.°

CJRA POLICY 5: CERTIFY GOOD FAITH EFTFORT BEFORE FILING
DISCOVERY MOTION

Policy Before CJRA Plan

Local Rule 3.1.D required a party tiling any non-dispositive motion to accompany the
motion with a certificate setting forth the dates, time spent, and methods used to at-
tempt to resolve the dispute with opposing counsel.

CJRA Plan Implementation
Approved Plan: No change in policy.
Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: None reported.

CJRA POLICY 6: ALTERNATIVE DISPUTE RESOLUTION PROGRAMS
Policy Before CJRA Plan

The court encouraged settlement discussions but had no mandatory ADR program.
Settlement conferences with judicial officers were held for less than a third of the
cases according to the advisory group survey. Also, forms of ADR other than settle-
ment discussions were seldom used.

CJRA Plan Implementation

Approved Plan: Revised Local Rule 16.2(b) mentions that one of the matters for dis-
cussion at the scheduling conference is “whether the matter could be resolved by
voluntary mediation or binding arbitration.” The advisory group recommended that
counsel be required to certify to the Court that they have conterred prior to the Rule
16 conference to discuss settlement and that this “provides a program of alternative
dispute resolution.” The Court’s plan requires such a certification that settlement
has been discussed.

Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: In 1994, the court reported in-
creased use ol a Magisirate Judge for purposes of voluntary case mediation® (what
might be called a settlement conference in other districts).

e -
SStiensird (1995).

Binited $tates Lyistrict Court for the District of Delaware (1995),
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OPTIONAL CJRA TECHNIQUES

The CJRA indicates that each court shall consider and may include the following five
litigation management techniques:?

L Requiring that counsel jointly present a discovery/case management plan at
the initial pretrial conference:

There was no specific discussion regarding this technigue. Initially this district did
opt oul, but later decided not to opt out of the December 1993 revised Federal Rule
26(f) ¥ so there was implemenlation of that portion of the new Rule 26.

Il Requiring that each party be represented at each pretrial conference by an
attorney with authority to bind that party:

There was no specific discussion regarding this rechnique.

1. Requiring the signature of the attorney and the party for all requests for dis-
covery extensions or postponements of trial:

The plan did not specifically call for the adoption of this lechnique, but did require,
in connecton with request for extension of any deadline set in any order or by
statute,” that the request be signed by counsel and supported by a client’s affidavit or
accompanied by a certification that the counsel has sent a copy of the request to the
client.

IV, Offering a Neutral Evaluation program:

There was no specific discussion regarding this rechnigue,

V. Requiring the attendance of party representatives with authority to bind (¢ be
present or available by telephone at settlement conferences:

There was no specific discussion regarding this technique,

OTHER POLICIES ADOPTED IN CJRA PLAN

Approved Plan:

1. Encouraging Congress to:
a) Specify if a private remedy is intended with the enactment of regulatory legis-
lation.

b} Hvaluate the impact on the Judicial Branch of new or amended legislation,

728 U805 473(h).
BStienstra (1995).

A5 of Lecember 41, 1994, Local Rule 16.5 was moditied to apply only to exiensions of discovery and trial
dates.
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¢} Identily the courts whose cascload would be increased by such legisiation and
provide additional resources (o such courts,

2. Developing and adopting model jury instructions for standard charges such as
burden of proof.

3. Conducting further study of an electronic courtroom.

4. Developing legal education programs for the Bar that address the Court's prac-
tices and procedures, including CJRA.

Scck authorization for:

[

a) A third law clerk for the Chicl Judge.
b) An additional lloater secretary.
¢) An additional law clerk for pro se prisoner § 1983 petitions.
6. Establish a panel of tawyers (o be appointed counsel (or in forma pauperis peti-

tions in prisoner § 1983 and habeas corpus proceedings.

Differences Between Plan and Advisory Group Recommendations: The advisory re-
pott recommended adoption of an Jnternal Procedures Manual, recommended ef-
forts to ensure timely filling of vacant judgeships, and urged the State Department of
Corrections to facilitate the resolution of prisoner complaints and to provide addi-
tional paralegal assistance to pelitionens.

Differences Between Plan and Implementation: None reported.



Appendix E

OVERVIEW OF IMPLEMENTED CJRA PLAN

This is a comparison district, not a pilot district, so a CJRA plan must be adopted by
December 1, 1993, and it need not contain the six pilot program principles. This dis-
rict’s plan was adopted November 18, 1993, and was eflective on January 1, 1994.

The CIRA advisory group’s report! indicated that the criminal docket significantly
affects the pace of civil Htigation and that the Court should take a more active role in
the case management process carly in the life of the case. It concluded that sys-
tematic differential case management for categories of cases is not warranted (except
for prisoner and certain administrative cases such as Social Security appeals), made
several detailed recommendaltions for improving pretrial case management proce-
dures (including increased use of pretrial conferences), rejected early mandatory
disclosure of core information prior to formal discovery, and recommended an ex-
panded ADR program including both mediation and early neutral evaluation with a
program administrator. The advisory group also recommended an expanded role lor
magistrate judges on civil cases.

The CJRA plan? adopted by the Court indicated that demands placed upon the courl
by the district's heavy criminal docket, and other factors, may realistically prohibit
the full implementation of the plan. The plan commils the district judges to take a
more active role in case management early in the life of (he case, and sets out several
specific detailed procedures for doing this. The courr retained its individual case
management policy rather than establishing systematic tracks. The December 1993
revisions to F.R.Civ P, 26 are being followed, including the requirement for early dis-
closure of certain core information. The mediation program is refined, but the court
declined 1o adopt a more formally administered program and declined to adopt a
neutral evaluation program. The role of magistrate judges in civil matiers was not
increased due to the pressing demands of their criminal work. As of January 18, 1996,
no CJRA annual report had been prepared by the CJRA advisory group or the Court.

FSoldste ecal, (1993) therelnafter referred (o as the advisory group reporr). The 19-member commitree
reviewed s1atistics regarding past case tilings, filing (rends, and rhe use of court resources; and considered
the resuits of 4 survey o members of the districet’s har,

2{niled States [isuict Court for the Northern Disteict of Florida (1893) (hereinafter referred to as the
plan). Vitective date of the plan was January |, 1994,

93
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As of April 1, 1995, the court indicates that Local Rules have been rewritten and take
precedence over any contrary provision contained in the CJRA. The motivations for
the Local Rule revisions included conformity with the CJRA Plan and the 1993
I .R.Civ. P. revisions, plus standardization of practice in the district. The court has
also been authorized an additional magistrate judge, subject to upcoming funding,
and as a consequence is undertaking a complete overhau) of the magistrate judge
utilization policy. It is expected that (he magistrate judges will be given very broad
civil caseload responsibility, although the particulars are not yet defined.?

CJRA POLICY 1: DIFFERENTIAL CASE MANAGEMENT
Policy Before CJRA Plan

Only prisoner cases and cerlain administrative cases such as Social Security appeals
were in a distincdly different management category [rom other cases. The remainder
of the cases are managed individually. Judicial officers and/or the attorneys tailored
each case's discovery schedute to its individual needs.

CIRA Plan Implementation
Approved Plan: The plan calls for no change in current practices.
Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: None reported.

CJRA POLICY 2: EARLY AND ONGOING CONTROL OF PRETRIAL BY
JUDICIAL OFFICER

Policy Before CJRA Plan

All judges ulilized a uniform scheduling order. The scheduling order dealt with dis-
covery, time deadlines, specific procedures for handling discovery disputes, sum-
mary judgment motions, time recards, and simitar case management matters. The
uniform scheduling order also required disclosure of expert witness and their opin-
ions, and required the losing parly in a discovery dispute to pay fees and expenses.
The order was enterced and sent to attorneys as soon as the case was at issue.

The number of interrogatories and requests for admissions was limited 1o 50 by Local
Rule and the uniform scheduling order.
CIRA Plan Implementation

Approved Plan: The plan does the following;

dChiet tudge Manrice M. Paul, Unired States Districe Counet for the Nurthern District of Florida, letter to
AANTY, April 13, 1595,
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1. Affirms that intermediate or additional case management canferences prior to the
linal pretrial conference can be beneficial, and that the Court should be involved
in monitoring of cases and discovery schedules.

. Specifies procedures for scheduling orders and the initial pretrial conference:

a) The standard scheduling orders should be retained with only minor changes
but will be entered immediately after the first defense appearance.

b)

d}

Except for certain classes of cases, attorneys shall be required to meet within 30
days after the entry of the scheduling order and shall:

i}

i)

ii}

v}

v}

Vi)

vii)

Discuss the nature and basis of their claims and defenses, and in good
faith try to identify the principal factual and legal issues in dispure.

Discuss the possibilities for prompt settlement or resolution of the matter
and whether mediation or other ADR process might be helpful and at
whal stage of the proceedings these would be warranted.

[Yiscuss proposcd timetables and cutoff dates and whether the initial
scheduling order should be revised.

Discuss their respective discovery requirements in the cases and, if they
choosc, develop their own plan specifically addressing time and form of
discovery, phased discovery, any limits, and changes to the procedures
and deadlines found in the initial scheduling order, Tocal Rules, or
F.R.Civ.P.

Make a good faith estimate when they will be ready for trial with a written
explanation if the estimated date is not within 18 months of filing.

Address any other appropriate issues.

Unless otherwise stipulated, provide (or make arrangements to promptiy
provide} certain types of information without having to make a specific
discovery request. Those types of information are very similar to those
required by the December 1993 amendment to the F.R.Civ.P. 26, which
this district is now following.

A joint report shall be filed within 14 days after the post-initial scheduling order
meeting of the parties’ attorneys. The report would address each of the items
required to be discussed and set out each party's position if they are unable to
agree.

The Court will promptly consider the filed report and within 14 days after filing
will do one or more of the lollowing:

Modify the initial scheduling order as necessary.
Adopt the parties’ submissions by separate order.
Sct the matter for a pretrial conference (either in person or by telephone).

Take no action and the original order would continue in full {orce and
effect.
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¢) The Court will allow changes to the time periods in the scheduling orders only
for good cause and in the interests of justice,

. Specifies procedures tor setting (rial date: the parties” estimated trial date will be

the presumptive time when the case will be set for final pretrial conference and
trial, unless revised by the court. The actual trial date will ordinarily be set after
discussions with the attorneys at the final pretrial conlerence.

. Specilies discovery limits:

a) The current 50 interrogatory/requests lor admission limit shall be continued.

b} No acton is tuken regarding the deposition limitation of F.R.Civ.P. 30{(a}{(2)(4).

. 8pecifies procedures for discovery disputes:

al The Court will utilize magistrate judges only if this is a realistic and practical
alternative.

b The Court approved of the advisory group’s recommendation to make greater
use of sanctions in discovery disputes, and (o have judges consistently apply
them as a deterrent to involving the court in such matiers. [t is recognized that
awarding and calculating atterney's fees sometimes increases litigation,

. Specilies procedures for motions:

aj After the opposing party’s response has been filed and the motion is ripe, the
court should rule within 60 days for non-dispositive motions and within 120
days for dispositive motions. Il oral argument has been held, rulings should be
made within the 30 davs after oral argument or the time limits noted above
whichever is greater.

by The Clerk of Court should continue the current practice of monitoring the
progress of pending motions, and should notify judges of their status at least
monthly.

¢) Pretrial progress should be monitored to insure that deadlines for filing mo-
tions and the time for their disposition would be well understood by the par-
lies,

. Specifies procedures for attorney’s fees:

a) Approved of the advisory group’s recommendation to make greater use of
sanctions in discovery disputes and to have the judges consistently apply them
as a deterrent 1o involving the court in such marters {while nevertheless rec-
ognizing that awarding and calculaling artorney’s fees may increase litigation).

b) Continues to require monthly summaries of time spent on a case, when attor-
neys are seeking award of fees.

c) Is in lavor of Rule 54 regarding bifurcation of motions for attorney fees (first
determine liability then calculate fees).

d) Intends to modify the standard scheduling order to minimize need for eviden-
tiary hearings involving attorney’s fees. Procedures will be developed as
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quickly as possible but may include presumptive fees for routine matters and
Rule: 68-1ype procedures in fee disputes.

e] Requires that. absent a slatutory provision or court order, any motion seeking
fees or to tax costs must be filed within 30 days.

Differences Between Plan and Advisory Group Recommendations: Diflerences in
managemenl are not so much on principle as on details of sequencing and imple-
mentation. For example, the advisory group suggested the lawyers confer, file a re-
port, and have a pretrial conference with the court before a scheduling order is is-
sued. The court’s plan is to issue a scheduling order, after which the lawyers are to
meet, file a report, and then have a pretrial conference with the court if the court re-
quires it prior (o deciding whether 10 amend the scheduling order. Both methods
embrace the principle of the court becoming more involved in case management
carly in the litigation.

However, there was a substantial difference regarding the use of magistrate judges:

a} Specilic rejection of the advisory group's recommendalion to refer more pretrial
civil motions to the magistrate judges, primarily due to the burden of criminal
matters on magistrate judges.

b) Specific rejection of the advisory group's recommendation for grearer utilization
of magistrate judges to resolve discovery disputes. The Court will utilize them
only if it is realistic and practical to do so, but again noted the burden of criminal
matters.

¢) The Court felt that while it may be appropriate for magistrate judges to conduct
the pretrial conferences in some cases, there were drawbacks in that the judge
would then not be educated about the nuances of the case.

d) The Court indicated that the district needs one, or preferably two, more full-time
magisiraie judges, The advisory group agrees.

Differences Between Plan and Implementation: On July 26, 1994, the court refined
its policy on the use of magistrate judges by issuing an order assigning to them all
pretrial discovery disputes and Rule 16{b) scheduling conferences.

CJRA POLICY 3: MORE INTENSIVE MANAGEMENT OF COMPLEX CASES
Policy Before CJRA Plan

Complex case management is a matter of judicial discretion.

CJRA Plan implementation
Approved Plan: There is no specific discussion regarding complex cases.
Differences Between Plan and Advisory Group Recommendations: None,

Differences Between Plan and Implementation: None reported.
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CJRA POLICY 4: EXCHANGE OF DISCOVERY INFORMATION
Policy Before CJRA Plan

Disclosure of expert witness and their opinions was required in the uniform
scheduling order as well as Local Rules and the F.R.Civ.P.

CJRA Plan Implementation

Approved Plan: The Court believed that certain automatic disclosures are very cost-
effective and efficient. The plan stated that the court:

1. Will not ept out of proposed Rule 26(a}t1} as recommended by the advisory group.
2. Will implement proposed Rules 26(a)(2), {3), and (4) .

3. Will require attorneys to meet within 30 days after the entry of the initial standard
scheduling order except for certain classes of cases and to provide (or make ar-
rangements o promptly provide) certain types of information withoul having to
make a specific discovery request. Those types of inlormation are very similar to
those required by the December 1993 amendment to the F.R.Civ.P. 26{a)(1), which
this district is now following.

Differences Between Plan and Advisory Group Recommendations: The primary
difference is that the advisory group recommended that the district opt out of the
core information disclosure procedure in the F.R.Civ.P. Z6{a)(1).

Differences Between Plan and Implementation: None reported. The Decembes
1993 amendments to Federal Rule of Civil Procedure 26{a)(1) concerning mandatory
initial disclosure are in ceffect in this district.*

CJRA POLICY 5: CERTIFY GOOD FAITH EFFORT BEFORE FILING
DISCOVERY MOTION

Policy Before CJRA Plan

The district has had a long-standing requirement for certification of consultation re-
garding motions filed.

CJRA Plan Implementation

Approved Plan: No change to prior policy.

Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and [implementation: None reported.

A5 ensira (1995},
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CJRA POLICY 6: ALTERNATIVE DISPUTE RESOLUTION PROGRAMS
Policy Before CJRA Plan

The court indicates (hat good results have been experienced from referring cases to
mediation as an ADR procedurc over the past few years. They do not keep a tally of
the number of cases referred to mediation, but docket analysis of RAND’s sample of
cases indicates mediation referrals are about 4 percent of annual civil filings. The
mediator’s fees are paid by the litigants. Cascs may be referred to mediation at:

1. The completion of discovery, when artorneys are directed to prepare for the final
pretrial conference. Participation is voluntary and partics are advised by order
that they may elect to mediate in lieu of filing the extensive pretrial stipulations
and attachments.

2. The time of the pretrial conference. At this point, the referral may be mandatory
after the court has discussed the matter with the attorneys and analyzed the dif-
ferences between the sides.

3. Any time the parties voluntarily make the request,

4. Any time the court decides the case is appropriate for mediation. Referral may be
mandatory.

CJRA Plan Implementation

Approved Plan: The plan continues the existing mediation program, with some re-
finements:

1. Requiring the parties to consider mediation at the earliest practical time. The
jointreport will allow the courl to determine whether the best time is early in the
litigaticn, after the opportunity te conduct some basic discovery, or after the case
ig ready for trial

2. The Court should utilize mediation whenever there is a reasonable likelihood that

it will be successful.

3. The Court will continue 10 monitor results of the program.

[Yifferences Between Plan and Advisory Group Recommendations: Early Neutral
Evaluation: The Court declined to adopt any such program, considering that the re-
sults may not offset the disadvantages, and it may be difficult to initiate, administer,
and mandate such a program.

ADR Administrator: The Court declined to establish a more formalized AIDR program
as recommended by the advisery group, and declined to establish an administrator
of ADR programs in the district.

Differences Between Plan and Implementation: None reported.
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OPTIONAL CJRA TECHNIQUES
The CJRA indicates that each court shall consider and may include the following five
litigation management techniques:®
L. Requiring that counsel jointly present a discovery/case management plan at

the initial pretrial conference:

See the discussion regarding the joint report to be tiled by counsel alter the issuance
of the standard scheduling order in the above section on CJRA Policy 2. The courl
decided to follow the December 1993 revised I R.Civ.P, 26.

[I.  Requiring that each party be represented at each pretrial conference by an
attorney with authority to bind that party:

The Court required that each party must be represented by an attorney or represen-
tative with an authority to bind in all matters including settlement at all pretrial, set-
tlement, and mediation conferences.

III. Requiring the signature of the attorney and the party for all requests for dis-
covery extensions or postponements of trial:

The Court specifically rejected such a requirement.

V. Offering a Neutral Evaluation program:

The Court specifically declined o implement a program; it felt that the costs and de-
lays associated with neutral evaluation would not be offsct by the results. Tt opted
instead to refine the current mediation program.

V.  Requiring the attendance of party representatives with authority to bind to be
present or available by telephone at settlement conferences:

The Court adopted this technique.

OTHER POLICIES ADOPTED IN CJRA PLAN
Approved Plan: No additional policies were adopted.
Differences Between Plan and Advisory Group Recommendations

1. Experts:

a) The Court established no requirements for submission ol the entire direct tes-
timony of experr withesses.

b) The Court did not encourage parties to use video depositions of experts in lieu
of live testimony.

T8 118,08 473000,
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2. Attorney's Fees: The advisory group would have made significant changes in pro-
cedures involving their award and determination.

3. The advisory group recommended establishing a Prisoner Pro Bono Committee
and linding ways of non-judicial resolution of minor criminal offenses.

Differences Between Plan and Implementation: None reported.






Appendix F

OVERVIEW OF PILOT PROGRAM IN GEORGIA, NORTHERN
DISTRICT

OVERVIEW OF IMPLEMENTED CJRA PLAN

The CJRA advisory group indicated that “the principal problem in this district is, as
clsewhere, the costs associated with discavery.”! The advisory group indicated no
necessity for additional categories or (racks for case management, but recommended
requiring plaintifls to indicate on the civil cover sheet whether the case is complex.
some detailed recommendations were made for improving pretrial rules and proce-
dures. The recommendations included requiring both sides to complete standard-
ized mandatory interrogatories that include naming witnesses and describing or
producing each decument in the party’s custody or control or of which they have
knowledge which they contend supports their claims or defenses; and requiring that
the parties indicate on the Preliminary Statement and Scheduling Order the reasons
why additional time would be needed to complete discovery beyond the standard
four-month period. The group recommended adding a provision into the
Scheduling Order that includes the presumption that the case will be ready for trial
within 18 months of the filing date. For ADR, it recommended creating a mandatory
court-annexed arbitration program using magistrate judges, and authorizing the par-
ties in complex litigation to agree jointly on a Special Master.

The CJRA plan? adopted by the Court included most of the recommendations of the
advisory group, but made significant revisions that are noted below. The effective
date of the plan was December 31, 1891, and the effective date for the Local Rules
adopted ur amended 1o implement the part of the plan was July 1, 1992. The plan
included differential case management in tracks determined by the nature of the
suit, and created three separate tracks with different allowable times for discovery
{zero, four, and eight months). Several changes in pretrial rules and procedures were

}Vickm‘y et al. (1991} (hereinafter referred 10 as the advisory group repurt). The 18-person committee was
chaired by a lawyer, and included the Clerk of Cowt, the United States Attorney for the District, various at-
torneys, and officers and executives of major litigants in the district. The advisory group met monthly as a
whole and four subcommittees were created (Lmpact of Recent Legislation, Assessment of the Court’s
Docket, Alternative Dispute Resolution, and Analysis of Court Prucedures), which met more frequently,
The group also conducted u survey of artorneys in 90 closed cases,

United States District Court for the Northern Disrrict of Georgia {1991} (hereinafter reterred to as the
plan}.
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made. Mandatory interrogatories must be answered by all parties. The plan ap-
proved a mandatory court-annexed arbitration program using private attorneys and
former judges as arbitrators (rather than magistrate judges} and a program for the
voluntary use of Special Masters in complex cases. However, the court has post-
poned implementation of the two ADR programs until additional funds become
available, and until statutory authority for this district to have arbitration becomes
available.

The annual report provided a statistical update to the plan through September 30,
1992, and did not recommend any changes in it. 3

CJRA POLICY 1: DIFFERENTIAL CASE MANAGEMENT
Policy Before CJRA Plan

Local Rules of Practice, especially Local Rule 235, already provided for the individual-
ized management of civil cases and standardized pretrial procedures. The standard
Preliminary Statement (1o be filed within 40 days of the issue being joined) and
Scheduling Order contained provisions that applied to aimost all civil cases (with the
judge incorporating individualized case management directives bascd upon infor-
mation provided by the parties).

Though there were no formalized tracks, there were standard ways of managing dif-
ferent types of cases {i.e., habcas corpus cases were screened by a staff law clerk;
certain Title VII cases were to be heard by a magistrate judge or Special Master; no
settlernent conference requirements or joint preliminary statements were required
for administrative appeals and pro se cases; and reports and recommendations by
magistrate judges were authorized for truth-in-lending cases, IRS proceedings, and
Social Security actions).

CJRA Plan Implementation

Approved Plan: The plan calls for:

1. Modifying F.R.Civ.P. 8 and 12 to require the defendant to file an answer at the
time of filing a Rule 12 motion. The cbjective is to accelerate the case manage-
ment by accelerating the joinder of issuc, which triggers the Preliminary State-
ment and Scheduling Order.

2. Revising the Local Rules to accelerate the case management timetable as much as
possible,

3. Adopting the recommendation of the advisory group which would require a writ-
ten explanation of why any party needs additional time to complete discovery be-
yond that allowed for the assigned discovery track. This would make counsel

SBowden and Vickery (1993).
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wark together in planning discovery, and facilitate control of excessive or un-
guided discovery.

4. Adopting three tracks for all cases, and delining for each the length of the discov-
ery period and the requirements for management. The tracks include:

a) Zero-months discovery period. Cases in this track are not subject to the set-
tlement conference requirements of Local Rule 235-2 and it is not necessary 10
file a Preliminary Statement under Local Rule 235-3 or a Pretrial Order under
Local Rule 235-4, A total of 14 case types are in this track, including Recovery
and Overpavment cases, Prisoner Petitions, Bankruptcy, and Social Security,?

b} Eight-month discovery period. These cases have required settlement confer-
ences, Preliminary Statements, and Pretrial Orders. A total of 3 case types are
included: Antitrust, Securities/Commodities, and Patent.?

¢} Four-month discovery period. These cases are also subject to standard settle-
ment conference, Preliminary Statement, and Pretrial Qrder requircments, A
total of 68 case type categories—all types not mentioned in the other two
tracks—are incorporated.

Differences Between Plan and Advisory Group Recommendations:

1. The advisory group did not recommend adoption of case tracking other than the
tracks implicit in the Local Rules (there were standard ways of managing different
types of cases such as habeas corpus, certain Title VI cases, administrative ap-
peals, pro se cases, truth-in-lending cases, IRS proceedings, and Social Security
actions}.

2. The plan added language regarding iracks to the Preliminary Statement and re-
quired explanation if partics felt discovery could not be completed in the allotted
time.

Differences Between Plan and Implementation: None reported.

CJRA POLICY 2: EARLY AND ONGOING CONTROL OF PRETRIAL BY
JUDICIAL OFFICER

Policy Before CIRA Plan

The district conducted case management largely through a combination of Local
Rules and judicial discretion (for example, using the Preliminary Statement and
Scheduling Orders; requiring attorneys to report (o the Court the results ol one
settlement conterence held 30 days after the issue is joined and also of one held 10
days after close of discovery). For cases not terminated within 30 days after the close
of discovery, Local Rule 235-4{b} set forth detailed instructions for the preparation of

INature of Suit codes: o, 161, F52, 5140, 530, 540, 422, 425, BGE-80G5.
SNature of $uit codes: 4 10, 810, 830,
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& consolidated pretrial order and prohibition of further motions. It also required
cach party 1o file a scparale witness and exhibit list, and to designate the portions of
depositions which would be introduced at trial.  Existing rules also required each
judge to use the same form of pretrial order, with the objective of creating pre-
dictability and avoiding duplication in the event that cases had to be transferred to
another judge.

Local Rule 235-3 and its corresponding form required that motions (other than those
with a specific filing time set by the F.R.Civ.P. or other Local Rules, especially Local
Rule 220) be filed within 100 davs of filing the complaint. This provision and the fil-
ing rimes set forth in Local Rule 200 assured compliance with the principle of having
guidelines for motion filing and disposition. Also, the consolidated Pretrial Order re-
quired that parties list any pending motions and prohibited further motions to com-
pel discovery.

Existing rules also provided for time limits on discovery. Local Rule 225-1, for exam-
ple, imposed a four-month discovery period and permitied extension only by Court
order {although such orders were common according to the advisory group), limited
the number of interrogatories to 40 and the length of depositions to 6 hours, pro-
moted timely compliance with discovery requests by requiring carly initiation of dis-
covery, assisted the Court in the monitoring of discovery by requiring the filing of
cerlificates of service, and required early consideration of settlement.

There was no requirement in Local Rules or practice that the Court set a fixed trial
date nor any requirement that trials should be held within 18 months of filing.

CJRA Plan Implementation
Approved Plan: The plan calls for;

1. Amending Local Rule 235-2(a)(1) to incorporate into (he Preliminary Statement
the settlement certificate which reports the results of the initial settlement confer-
ence (held either in person or telephonically). This would consolidate two re-
quired filings and give the judge an early opportunity to assess scttlement likeli-
hood.

2. Advancing the date for filing consolidated Preliminary Statement to 30 days after
the issue is joined.

3. Amending Local Rule 235-2(b) to require that a person with authority to bind par-
ties be present at the post-discovery settlement conference.

4. Adopting Recommendation 4 of the advisory group insofar as it amended the
Scheduling Order in Local Rule 235-3(10) to allow the judge to set a trial date fora
specilic month, or atherwise to set trial within 18 months of filing, or to indicate
that the criminal calendar prevents scheduling a trial date.

5. Encouraging cach judge to adopt individual procedures setting a more specific
trial date after the Pretrial Order is filed, or to enter an order stating that trial
within 18 months of filing is not possible {for CJRA-recognized reasons).
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6. Revising the Preliminary Statement to allow the partics to indicate their willing-
ness to have the case tried by a magistrate judge.

7. Amending Local Rule 235-3(12) (o provide for (he issuance of a Scheduling Order
that would also address settlement initiatives and the possible referral of the case
to triaf before a magistrate judge.

8. Amending Local Rule 225-1(b) to allow the court to shorten the time for discovery
and to require that motions requesting extensions must be made prior to the expi-
ration of the existing period. Such requests should be granted only in those cases
when the exigent circumstances were different [rom, and could not be anticipated
at, the time the Preliminary Statement was filed.

Differences Between Plan and Advisory Group Recommendations: The plan added
language regarding criminal calendar demands to the advisory group’s Recommen-
dation 4. The advisory group said that if 16 months after the complaint was filed, no
pretrial order had been entered, (he trial judge, 10 satisfy the time period mandated
by & 473(a)(2), should then step in and either order a closure of pretrial proceedings
and ser a trial date or order that a fixed trial date could not be set for CJRA-specified
reasons. It also added the requirement that the circumstances underlying a motion
for discovery extension must be different from the original circumstance or at least
must have been unanticipated.

Differences Between Plan and Implementation: None reported.

CJRA POLICY 3: MORE INTENSIVE MANAGEMENT OF COMPLEX CASES
Policy Before CJRA Plan

There are no formal case management approaches to complex cases, other than dis-
cretionary tailoring of pretrial orders to specialized case needs.

CJRA Plan Implementation

Approved Plan: The plan called for;

1. Adopting Recommendation | of the advisory group that would modify the jS44 to
allow the plaintiff to indicate that the matter is a complex case. This would alert
the judge that special oversight and management may be needed, or that a Special
Magter might be advisable. Features that make a case complex include:

a) An unusually large number of parties.

b} An unusually large number of claims or defenses.
¢} PFactual issues thal arc exceedingly complex.

d) A greater-than-normal volume of evidence.

e) Extended discovery needs.

f} Problems locating or preserving evidence.
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g) Pending parallel investigations or action by the government.
h) Multiple use of experts.

i1 The need for foreign (iiS(:(;\-’C ry.

1} The existence of highly technical issues and prool.

2. Specifying the basis of the assertion that the case is complex {from the check-off
on the JS44) in the Preliminary Statement.

Diiferences Between Plan and Advisory Group Recommendations: None except
that the reason why the case was considered complex was also added (o the JS44.

Differences Between Plan and Implementation: None reported.

CJRA POLICY 4: EXCHANGE OF DISCOVERY INFORMATION
Policy Before CIRA Plan

There was no formal policy of standard, mandatory exchange.

CJRA Plan Implementation

Approved Plan: The Court adopted Recommendation 2 of the advisory group which
proposed a new Local Rule requiring alt parties to answer mandatory, Court devel-
oped, interrogatories, with the answers being filed with the court and served on other
parties.

The interrogatories included a statement of the cause of action and an outline of the
factual and legal issues; listing of current and previous relaled cases; identification of
lay and expert witnesses with some summary information of their testimony; outline
of discovery to be pursued; information concerning parties; insurance; and names of
persons or entities with a subrogation interest. Plaintiffs claiming injury or damages
are to provide information on the damages claimed and produce or describe “each
document in your custody or control or of which you have knowtedge which you
contend supports your claims ... ." Defendants are to provide a detailed factual ba-
sis for the defenses asserred and describe or produce “each document in your cus-
tody or control or of which you have knowledge which you conlend supports your
defense or defenses ... .7

Differences Belween Plan and Advisory Group Recommendations: The plan modi-
fied the advisory group report in three respects: 1) all delendant responses are o be
filed within 15 days of the filing of the answer (rather than 45); 2) the four-month
standard discovery period is changed o 0, 4, or 8, according to the case’s particular
track; and 3) the interrogatory regarding election of (rial by jury or judge is deleted
since the parties already indicale their desires in the Pretrial Order.
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Differences Between Plan and Implementation: None reported. The December
1993 amendments to FR.Civ.P. 26{)(1) concerning mandatory initial disclosure
were nof in effect in this district’ before February 1, 1996, Those disclosures were
adopted in the February 1496 Local Rules amendments (although the Court does not
follow the federal rule’s timing provisions).

CJRA POLICY 5: CERTIFY GOOD FAITH EFFORT BEFORE FILING
DISCOVERY MOTION

Policy Before CJRA Plan

Local Rule 225-4(a) alrcady imposed the duty 10 make a good faith effort to resclve
any dispute which arise in the course of discovery. A certificalte stating that counsel
attempred o resolve the controversy must have been signed by the moving party and
altached 1o the motion 1o compel.

CJRA Plan Implementation
Approved Plan: No change to prior policy.
Differences Between Plan and Advisory Group Recommendations: None.

Diiferences Between Plan and Implementation: None reported.

CJRA POLICY 6: ALTERNATIVE DISPUTE RESOLUTION PROGRAMS
Policy Before CJRA Plan

No routine offering of alternatives to trial or established ADR programs or prace-
dures existed. The district did have a settlement conference provision in Local Rule
235-2 but no participation by a designated neutral was required. Special Masters
were used for some Title VI cases,

CIRA Plan Implementation

Approved Plan: The court adopted, with some modifications, the advisory group
recommendation (o create a mandatory court-annexed, non-binding arbitration
prograin. However, itwas concluded on advice of the general counsel of the Admin-
istrative Office of the U.S. Courts that the arbitration statutes (28 U.S.C. § 651 ct seq.},
when read together with the F.R.Civ.P. and the CJIRA, prevenied the district from im-
plementing such a prograin without further authorization because the district is not
one that was approved by statute to use arbitration. The Court indicated preference
for mediation over other non-arbitration ADR techniques mentioned in the CIRA,
but concluded that experience with arbitration is nceded first. Features of the pro-
posed arbitration program included:

BStienstra (1495).
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1. A request would be made for allocation of funds by the Uniled States government
to compensate private attorneys who serve as arbitrators (the Courl is not willing
to pass the cost of the program on to litigants).

. Other leatures found in the advisory group’s recommendation that weuld be

adoptled without modification include:

i}

b)

c)
d

e}

)
4

k)

1)

An optimal size of 250-300 civil cases per vear.
Choice of a sample from all cases except agency appeals, prisoner petitions for
habeas corpus, 28 U.5.C. § 1343, and actions involving pro se parties.

Random selection from each civil assignment wheel.

Stalistical monitoring of the test program's progress and the creation ol a data
collectien and evaluation program.

Mandatory court-annexed arbitration unless the assighed judge sua sponte, or
upon motion filed within 30 days ol selection, lound that the intended objec-
tives ol arbitration would not be met '

Inclusion ol cases not already assigned if all parties consent.
The assigned judge would still oversee the case, and parties could stil! file pre-

trial motions.

The arbitration hearing would normally be a one-time summary proceeding of
not more than four to six hours. Documentary evidence would be allowed
upon proper notice to other parties and evidence would be presented primarily
by altorneys rather than witnesses.

The prescnee of parties would be encouraged but not required.

‘The arbitrator’s award would be advisory and non-binding. The assigned judge
would not be informed of the decision and a trial-de-novo would be allowed if
the award was rejected.

The arbitrator must have been practicing in Georgia for not less than 10 years,
with 50 percent or more time in litigation over not less than five years (or be a
former judge), and must have complered approved arbitration training.

The administration of the program would be by the Clerk’s Olfice,

Additinnally, the Court adopted a broadened version ol an advisory group recom-
mendation to authorize the parties in complex litigation to agree jointly on a Special
Master. The Special Master would be authorized under an Order of Reterence to
manage discovery, conduct a trial, enter I'indings of Fact and Conclusions of Law,
and render a binding decision on the parties. Such a decision could be reversed by
the Court only if clearly erroncous.

New Local Rules implementing these iwo ADR programs would be prepared when
the Court receives the funding for the two programs and the authority for arbitration
start-up. But, for the time being, they have not been implemented.
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Differences Between Plan and Advisory Group Recommendations: The arbitration
program would be implemented district-wide (not just in the Atlanta Division) and
atrorneys meeting the eligibility standards would serve as arbitrators (nol the
district’s magistrate judges), Other differences include: no requirement for
arbitrator to practice before this district court; rejection of hiring of an administrator;
and, on consent of all parties, the arbitration case may instead be referred to a
mediator,

Spectal Master's authority would be acknowledged in compliance with provisions of
F.R.Civ.P. 53, Also, a list of persons gualified to be Special Masters would be devel-
oped and any Special Master selected from this list would be paid out of government
funds allocated for the program {Special Masters chosen outside the list would be
paid by the parties pursuant to their agreement),

Differences Between Plan and Implementation: The provisions of the plan have not
been implemented due Lo lack of funding and authority, as discussed above.

OPTIONAL CJRA TECHNIQUES

The CJRA indicates that each court shall consider and may include the following five
litigation management techniques:”

1. Requiring that counsel jointly present a discovery/case management plan at
the initial pretrial conference:

The plan indicated that the proposed amendment to the Preliminary Statement
“provides counsel an opportunity Lo sct forth a specitic discovery/case management
plan tor the case, il nceded.” The proposed preclusion against attempts o
restructure discovery later in the life of the case—amended Local Rule 225-1(b)—was
also seen as contributing to the implementation of this first technique. The district
opted out of the December 1993 revised Federal Rules® so there was no
implementation of the new Rule 26(f) before February 1996, after which date Local
Rule 235-2(a} requires an in-person early planning conference at which discovery
and other management issues must be discussed. After I'ebruary 1996, the court
renamed its " Preliminary statement” to “Preliminary planning report and Scheduling
Order” (Local Rule 235-3).

II.  Requiring that each party be represented at each pretrial conference by an
attorney with authority to bind that party:

The Court felt that Local Rule 235(2)(3)(4) already required the participation of lead
counscl in twe required settlement conferences and also required counsel to sign the
joint Preliminary Statement/Scheduling Order, and the Pretrial Qrder (required in all
cases except those in the new zero-moenth discovery track). Although there generally

28118, % 473 (0.
Betienstra (1993),
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is not any conference with a judge prior 1o filing of these two documents, the Pretrial
Order could be used to request a conference if it was believed o be useful.

1lII. Requiring the signature of the attorney and the party for all requests for dis-
covery extensions or postponements of triak

The Court felt that 1his would not be the best procedure to curb delays (the advisory
group suggested simple certification by the attorney and would have made the mis-
representation of a client’s approval to seek extension or postponement grounds for
disbarment}. The Court would defer implementation of this third rechnigue until the
sticeess of the other new amendments to the Local Rules has been assessed.

IV. Offering a Neutral Evaluation program:

The Court felt that the Local Rules already prompted an early settlement evaluation.
Local Rule 235-2{a)(1) required lead counsels to confer in a good faith effort 1o settle
the case prior to filing the Preliminary Statement (the advisory group would have re-
quired this 30 days alter issue is joined). Additionally, the Court felt that the district
should first concentrate on the proposed arbitration and special master ADR pro-
granis.

V.  Requiring the attendance of party representatives with authority to bind to be
present or available by telephoune at settlement conferences:

This technique would be implemented by the proposed amendment to Local Rule
235-2(b} (see discussion under CJRA Policy 2).

OTHER POLICIES ADOPTED IN CJRA PLAN

Approved Plan:

. Recommends that the jurisdictional amount in diversity cases be raised to
$75,000.
2. Recommends that F.R.Civ.P. 8 and I.R.Civ.P. 12 be amended to eliminate the pro-

vision providing for tolling the time for answering a complaint, when & motion to
dismiss is filed instead.

3. Extends authorization o the appropriate official to scek funding for additional
staff positions needed to implement the plan’s new programs and procedures,

1. Requests that CfRA funds be made available o provide for funding of the arbitra-
tors. mediators, and Special Masters under the proposed ADR programs.

Differences Between Plan and Advisory Group Recommendations: The court did
not adopt the advisory group recommendation that diversity jurisdiction for resident
plaintiffs be abolished.

Differences Retween Plan and Implementation: None reported.
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OVERVIEW OF CJRA PROGRAM IN ILLINOIS, NORTHERN DISTRICT

OVERVIEW OQF IMPLEMENTED CJRA PLAN

This {s a comparison district, not a pilot district, so a CJRA plan must be imple-
mented by December 1, 1993, and it need not contain the six pilot program princi-
ples. This district’s plan was adopted November 15, 1993 and the plan was imple-
mented through Local Rule and Standing Order changes. That implementation
process was completed in early 1995. Three groups have also been appointed to
develop an ADR pamphlet, develop guidelines for the conduct of depositions, and
propose standards for fee petitions and guidelines for their review.

The CJRA Advisory Group notes that this court generally manages its docket well, “is
the fastest in the country in the median time within which its civil cases terminate,”
and that this court “should exercise due care in changing its rules and practices.”! It
was supportive of active judicial case management and offered a number of recom-
mendations for refinement of how it is done in this district. It also indicated the
court is already doing differentiated case management, and that automatic pre-
discovery disclosure should not be required. While generally being supportive of set-
tlement conferences and cncouraging judges to employ ADR on a voluntary basis
when appropriate, it suggested that the court study the resulis of the ongoing eval-
uation of ADR in CJRA pilot and other districts before establishing any court-wide
mandatoery programs.

The court’s CJRA plan concurs with the Advisory Group report in most respects, such
as retaining the current differentiated case management system rather than incorpo-
rating tracks, opting out of the automatic prediscovery provisions of the December
1993 revised Rule 26, and deferring a decision on adoption of any court-wide manda-
tory ADR programs until alter ongoing evaluations in other districts are finished. The
court accepted and adopted most of the refinements in existing case management
procedures that were recommended by the Advisory Group. The plan also notes:
“The success of the court in managing its calendar procedures suggests that a certain
amount of caution is called for in any movement tc modify the pracedures used by

UMcGarr et al [1993), pp. v, vil. The 18-member commirree was chaired by a lawyer and former Chief
judge, had a lawyer as reporter, met as a whole about monthly beginning in April 1991, and alse worked in
subcommittees. Three judges, a magistrate judge, and the Clerk of Court were ex-officio members. The
Advisory Group interviewed judicial officers, surveyed over 2000 lawyers and held a public hearing.
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the court. After all, since the median disposition time in this district is already half
that of the national average, there is not a little danger that any change may result in
an increase in delay, regardless ol the intended effect.”?

The Advisory Group's annual report for the year 19943 noted that a number of the
provisions of the CJRA plan “have heen incorporated into the local rules only in the
last several weeks [March 9, 1995 and thus cannot be said to have had an impact on
litigation management.” However, “for the first time in decades, the Northern Dis-
trict has a full complement of active sitting judges and, in addition, a number of se-
nior judges who are continuing to accept a substantial number of case assignments.
This is a great boon to the district.”

CIRA POLICY 1: DIFFERENTIAL CASE MANAGEMENT

Policy Before CJRA Plan

Pursuant to [.R.Civ.P. 16, the court has a Local Rule that requires the court to adopt
a Standing QOrder Establishing Pretrial Procedure together with model pretrial otder
forms. In addition, the rule specifically exempts 11 classes of cases from the pretrial
procedures set forth in the Standing Order, unless ordered by the assigned judge.
The following types of cases are exemnpt: Recovery of overpayments and student loan
cases; mortgage foreclosure cases; prisoner petitions; 1.5, forfeiture/penalty cases;
bankruptey; deportation; Selective Service; Social Security reviews; tax suits and IRS
third party; customer challenges (12 11.5.C. §3410); and cases concerning various Acts
(Agricultural Acts, Leconomic Stabilization Act, Environmenial Matters, Energy Atlo-
cation Act, Freedom of Information Act, Appeal of Fee Determination Under Equal
Access to Justice Act, NARA Title 11} All other types of cases are subject to the
Standing Order, have a Rule 16 scheduling conference and are managed individually.

CJRA Plan Implementation

Approved Plan: Same. The Advisory Group indicated that “[t/he court’s current sys-
tem of exempting specific classes of cases from the pretrial provisions of F.R.Civ.P.
16, ol having specific procedures for prisoner litigation, and of treating other cases
individually, conslitutes differentiated case management within the meaning of
CIRA™

bifferences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: None reported.

2Ilnired States District Courr {for the Northern Bistrict of Hlinods (19931 p. 5
S:McGarr et al. (1993), Pl
AMeGarr et al. {1993), p. 90,
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CJRA POLICY 2: EARLY AND ONGOING CONTROL OF PRETRIAL BY
JUDICIAL OFFICER

Policy Before CJRA Plan

Initial and final pretrial conferences are held, with at least one settlement conference
with a judicial officer. In addition, nearly all judges hold status conferences, which
are usually short, every couple of months for all cases not exempt from a Rule 16
conference. The Standing Order noted above covers pretrial procedures and requires
the judge to begin supervision of the case within 120 days after filing. The limit is 20
interrogatories by local rule. The court has programs to help judges with unusually
long criminal trials or unusual workloads, including: providing for skips in ¢criminal
case assignments for judges with unusually long criminal trials; transfer of civil cases
awailing trial (if the estimated trial length is no more than 5 days) te a short civil trial
calendar for trial by visiting judges or judges with free time as a result of a last-
minute settlement; and provision for disposition of pending motions by a judge
other than the assigned judge.

CIRA Plan Implementation

Approved Plan: Same, with some refinements and clarifications: (1) Proposes
amendment of the Standing Order to begin supervision of the case 80 days after de-
fendant appearance and within 90 days after service on a defendant; (2) urges judges
to set [irm trial dates as carly in the proceedings as practicable; {3) agrees with the
concept that a trial should start within 18 months ol filing; (4) clarifies that, although
the Standing Order provides for the use of standard pretrial order forms, judges in
individual cases may have varying requirements for final pretrial order forms as well
as for motions, and provides that such variances be available from the minute clerk
and the Clerk of Court, respectively; (5} endorses the recommendation that costs be
taken into accountin the discovery process; (6) forms a committee to develop guide-
lines on the conduct of depositions; (7) proposes a rule amendment establishing a
procedure for parties (o anenymously obtain information on the status of an unde-
cided motion or bench trial;® (8) encourages oral rulings on motions and bench trials
when possible; (9) proposes amendment of the Standing Order to explicitly authorize
the judge to require that representatives ol the parties with authority to bind them in
settlenent discussions be present or available by telephone during any settlement
discussions; {10) proposes amendment of the Standing Order to eliminate the refer-
ence to a “face to face” meeting and permit telephonic meetings by counsel in prepa-
ration of the proposed pretrial order when the case is nearing readiness for trial; and
{11} allows parties to consent to a magistrate judge ruling on dispositive motions.
The court will continue o require the filing of a joint written discovery plan only
when directed by the court, not lor all cases.

2 The court adopred General Rule 1243 in April 1994, 1 allows a party to request a report on the status of
uny motion pending tor ¥ months or longer, or tully briefed for & months or longer. Soch requests are
made 1o the Clerk of Court. The clork reviews the docket and it a meotion meers the Rule's criteria, then the
judge is notified that a request for a slatus report has been received. The judge has the option of com-
menting ay not. During calendar year 1995, 9 requests were received.
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Differences Between Plan and Advisory Group Recommendations: Same, except
{1} the Advisory Group recommended that a judge presented with a motion should
give the parties a time frame within which the judge expects to rule; (2} the court
agrees that the standard pretrial order form should be uniformly used, but that the
judge in the individual case is in the best position to determine the extent to which to
depart from the standard forms and procedures in the Standing Order; (3) the court
supports the suggestion that stalf law clerks be used to hold settlement conferences
via telephone in appropriate prisoner cases, but does not have sufficient law clerk
staff to conduct this experiment now; and (4] the court supports the suggestion that a
handbook be developed o help counsel appointed (o represent pro se plaintiffs in
Title VI cases, but has not vet been able to interest any organization in preparing
such a handbook.

Differences Between Plan and Implementation: None reported.

CJRA POLICY 3: MORE INTENSIVE MANAGEMENT OF COMPLEX CASES
Policy Before CJRA Plan

Individualized case management, generally with more intensive management for
more complcx cases.

CJRA Plan Implementation

Approved Plan: Same, with some refinements: (1) proposes amendment to Sianding
Orderindicating thal the judge may use phased discovery in complex cases; may use
the Manual on Complex Litigation 2d; and may establish rimetables for filing mo-
tions; and (2) proposes amendment 1o Standing Order indicating that if a joint dis-
covery/case management plan is required for a case and the lawyers cannot agree,
then they can submit multipte plans and court will resoive the impasse.

Differences Between Plan and Advisory Group Recommendations: Similar, except
Advisory Group recommendced phased discovery for all cases with discovery.

Differences Between Plan and Implementation: None reported.

CJRA POLICY 4: EXCHANGE OF DISCOVERY INFORMATION
Policy Belore CJRA Plan

Ne formal policy.

CiRA Plan Implementation

Approved Plan: The court encourages the voluntary exchange of materials and other
cooperative discovery devices, and proposes amending the local rules to opt out of
the F.R.Civ.P 26{a}(1) which would have required mandatory prediscovery ex-
changes. The recent amendments to Federal Rule of Civil Procedure 26(a) concern-
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ing mandatory initial disclosure thus are partially in effect in this distrtct. Rule
26{al2]) & (3], concerning disclosure of experts and pretrial disclosure about evi-
dence that may be presented at trial, are in effect. Rule 26(a)(1), concerning initial
disclosure without awaiting a discovery request, is not in effect although judges are
permitted to apply it case by case.®

Differences Between Plan and Advisory Group Recommendations: Nonc. The Ad-
visory Group noted that since this court has the fastest median time to disposition in
the country, mandalory prediscovery disclosure “could casily slow down our faster
cases, without improving the speed of our more ditticult cases.””

Differences Between Plan and Implementation: None, except in the process of
amending the Local Rules to implement the opting out of F.R.Civ.P 26(a)(1), it was
noted that it was the only rule permitiing court-required exchange of insurance in-
formation. So language in new General Rule 5.00H provides that any party may in-
spect for copying any relevant insurance agreement, while not making all provisions
ol 26{a)(1) mandatory for all cases,

CJRA POLICY 5: CERTIFY GOOD TAITH EIFORT BEFORE FILING
DISCOVERY MOTION

Policy Before CJRA Plan

Local Rule indicates the court will refuse to hear any motion for discovery or produc-
tion of documents that is not accompanied by a statement indicating that after per-
sonal consultation and sincere attempts to resolve differences, counsel are unable to
reach an accord, or counsel’s attempts 1o engage in such personal consultation were
unsuccessful due to no faull of counsel's. Specifics about any meeting, or if no
meeting why none ook place, are required,

CIRA Plan Implementation

Approved Plan: Same. Minor nonsubstantive clarifications are (o be made in the
Local Rule wording.

Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: None reported.

CJRA POLICY 6: ALTERNATIVE DSPUTE RESOLUTION PROGRAMS
Policy Before CJRA Plan

A settlement conference is usually held with a judicial officer. The court encourages
the use of ADR in appropriate civcumstances. No formal court-wide ADR program is

BSrienstra (149497,
MeGarr et al. (1993), p. 65,
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in place, and our interviews indicate that the number of cases that go through an
ADR process (other than a settlement conference) is less than 100 per year.

CJRA Plan Implementation

Approved Plan: Same, and proposes changes to the Standing Order to provide ex-
plicit relerence to two settlement techniques that have been used with some fre-
quency by most members of the court: (1) the court may offer sua sponte to preside
over settlement talks; and (2) the preferred method of having the court preside over
settlement talks if there is to be a bench trial is to arrange for another judge or magis-
trate judge to conduct the settlement talks. The Advisory Group recommended that
before adopting a court-wide formal ADR program, the court should await the anal-
ysis of the cxperience of those courts that are experimenting with particular ADR
methods under CJRA; the court agrees. In addition the court established a panel that
developed a pamphlet listing the various ADR methods available and giving a general
description of available private ADR options; this pamphlet is provided to everyone
filing a civil case,

Differences Between Plan and Advisory Group Recommendations: None.

Ditferences Between Plan and Ilmplementation: None reparted.

OPTIONAL CJRA TECHNIQUES

The C}RA indicates that each court shall consider and may include the following five
litigation management techniques:®

I, Requiring that counsel jointly present a discovery/case management plan at
the initial pretrial conference:

The Standing Grder allows this to be required for individual cases, hut the CJRA Plan
rcjects making it a requirement for all cases. Such a provision was thought to in-
crease costs, and in cases other than the more complex, the additional cost would
not usually be offset by any savings or reduction in delay. Refer to the section on
CJRA Policy 3 lor more information. The district did not opt out of the December
1993 revised Federal Rule 26(f) Y so there was implementation of that portion of the
new Rule 26,

II. Requiring that each party be represented at each pretrial conference by an
attorney with authority te bind that party:

The Standing Order already requires this. Refer to the section on CJRA Policy 2 for
more information.

824 11.5.C. 6 473(D).
U5rienstia (1995),
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IIl.  Requiring the signature of the attorney and the party for all requests for dis-
covery extensions or postponements of trial:

The Advisory Group recommended against this, and the court concurred. The Advi-
sary {roup ebserved that it did not think the prevailing practice among lawyers is to
seek repeated or substantial extensions that they then hide from their client, and that
lawyers cannot afford to alicnate a client by dragging out a case that the client wants
to see resolved.

IV.  Offering a Neutral Evaluation program:

The court encourages the use of a neutral evaluation program. but concurs with the
Advisory Group thal they should wait for the results of ongoing evaluations in other
courts and not adopt a formal program at this time,

V. Requiring party representatives with authority to bind to be present or avail-
able by telephone at settlement conferences:

An amendment to the Standing Order explicitly authorizes judges to require this.
Refer to the section on CIRA Policy 2 tfor more inlormation.

OTHER POLICIES ADOPTED IN CJRA PLAN

Approved Plan: The court will request two additional magistrate judges, is taking
steps to provide a larger facility for the Western Division, and recemmends that the
Judicial Conference urge Congress to consider the impact of its legislation on the rate
of civil and criminal case filings.

Differences Between Plan and Advisory Group Recommendations: The Advisory
Group recommended three new district judgeships. The court indicated the current
guidelines on the number of district judgeships do not support the recommendation.
The court does not believe that the demands on judicial time required in handling
mortgage foreclosures and employer contributions to emplovee benefit plans cases
are such as to warrant their special handling as suggested by the Advisory Group.

Differences Between Plan and Implementation: None reported.
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OVERVIEW OF CJRA PROGRAM IN INDIANA, NORTHERN DISTRICT

OVERVIEW OF IMPLEMENTED CJRA PLAN

This is a comparison district, not a pilot district, so a CJRA plan must be imple-
mented by December 1, 1993, and it need not contain the six pilot program princi-
ples, This district’s plan was effective December 31, 1991.

The CJRA Advisory Group made recommendations concerning the critical need for
uniformity among judges, the timely disposition of metions, and better use of ADR.
Two recommendations are at the heart of the report; (1) early mandatory disclosure
of basic evidence and early firm trial dates; and (2) more Magistrate Judges and law
clerks to handle pro se and Social Security cases. !

The plan indicates that some of the judges will experiment with different types of
early mandatory disclosure and then determine whether a court-wide standardized
mandatory carly disclosure order should be adopted. The plan subsequently was
revised so that the court now follows the December 1993 revised F.R.Civ.P. 26. Indi-
vidualized casc management will be used, rather than “tracks.” The court will con-
tinue 10 engage in “early, ongoing, and active” judicial control of civil cases, will set
trial dates at the initial pretrial conference, and intends to set trial dates that are
within 16 months of the conference. One judge previously used and continues to use
early neutral evaluation for about 100 cases per vear, and two additional judges are
experimenting with neutral evaluation on fewer than 10 cases cach. The court con-
curred with the requirement for additional personnel. The Advisory Group recom-
mended the following, which were not adopted: abolishing the trailing calendar
systcmn; adopting a uniform and simple Order Controlling Trial and a uniform initial
pretrial order; and adopting an internal presumption that all motions will be ruled on
within 30 days of the close of the briefing schedule.?

MInited States District Court for the Northern District of Indiana {19891a). The 13-member comantittee had
a taw professor as reporter who funciioned as unofficial chairperson, and met as a whale several times.
Tweo judges, one magisirate judge, and the clerk of cowrt served as ex-ofticio members. The Advisory
Group inferviewed judicial officers. Surveys and public hearings were not conducted.

2Ur'liw.d States District Court for the Northern District of Indiana (1991b).



122 Implementation of the Civil Justice Reform Act in Pilot and Comparison Districts

The annual report on the implementation of CJRA® noted a substantial growth in
both civil and criminal filings since the plan was adopted. The early mandatory dis-
closure requirements of the plan were repealed when the court decided 10 follow the
December 1993 revised F.R.Civ.P. 26{a}(1}. As of December 1994, no conclusions had
been reached regarding court-wide adoption of an early neutral evaluation program.
Amendments were adopted to refine the Local Rules concerning the following:
stipulated initial extensions of time to respond to a pleading or discovery order;
materials to accompany summary judgment motions; and procedures for handling
Social Security appeals.

CIRA POLICY 1: DIFFERENTIAL CASE MANAGEMENT
Policy Before CJRA Plan

The following types of cases are exempt from an initial Rule 16 scheduling confer-
ence by Local Rule: Social Security appeals, habeas corpus, motions to vacaie sen-
tence, forfeiture proceedings, IRS summons and summary proceedings, bankruptcy
appeals, land condemnation, naturalization proceedings, interpleader cases, pris-
oner pro se, VA overpayment, student loan, out-of-district subpoena cases, HUD
overpayment, and others at judicial discretion. All other types of cases are managed
individually.

CJRA Plan Implementation

Approved Plan: The same (ypes of cases are exempt from an initial Rule 16 schedul-
ing conference, except prisoncr civil rights cases are no longer exempt and a tele-
phone conference will be held. In late 1994, the plan was amended to drop the re-
quirement for the telephone conference for prisoner civil rights cases. The court
declined to adopt a program that would place cases on “tracks” with presumptive
scheduling deadlines at filing (other than the types of cases exempt from a Rule 16
conference}. The court strongly favors individualized case management but feels
tracks are not appropriate for this small district and feels that tracking would ignore
recommendations of those mos( familiar with the case.

Differences Between Plan and Advisory Group Recommendations: None. The Ad-
visory Group favors individualized differential cases management rather than sys-
tematic tracks {calling tracks “arbitrary compartmentalization of cases and the use of
inflexible deadlines to accomplish the task of case management™), and recommends
not exempting prisoner civil rights cases from the initial pretrial conference require-
ment.

Differences Between Plan and Implementation: None reported,

30 nited States District Court for the Nortler District of Indiana (1994},
1tInited States District Court tor the Northern Distict of Indiana (1991a), P 65,
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CJRA POLICY 2: EARLY AND ONGOING CONTROL OF PRETRIAL BY
JUDICIAL OFFICER

Policy Belore CJRA Plan

Initial and final pretrial conferences are held, usually with one attempt to settle the
case. Some judges sel a trial date at the initial conference; others wait until later.
l.imit is 30 interrogatories and 30 requests for admission by local rule.

CJRA Plan Implementation

Approved Plan: Similar o prior practices. The judges will continue to engage in
“early, ongoing, and active” judicial control of civil cases. With respect to setling
deadlines, the plan indicates that, unless it would increase expense, judges will es-
tablish and enlorce deadlines for pleading amendments, discovery completion, and
liling dispositive motions. In all cases in which it is feasible to do so and the case is
not too complex or atherwisce inappropriate, the judges will set trial dates at the ini-
tial pretrial conference, and set trial dates that are within 16 months of the confer-
ence. Given existing docket conditions, the court declines to abolish the use of
“trailing calendars” in trial settings. Deadlines will be set only after inviting counsels’
views, and will be memorialized in a written order. Deadlines will not be changed
except for good cause shown, Attorneys participating in conferences are required o
have authority 10 bind the parties on various specified matters. The judges will con-
tinue to be available {or settlement conferences, and 1o order them when deemed
appropriate. The court declined to adopt any formal deadline for ruling on motions
but will attempt to resolve them within 30 days after completion of briefing or hear-
ing, whichever is later. The court declines to adopt a uniform district-wide order re-
garding trial. The court will seek a rule change to eliminate some items that have
been required to accompany summary judgment motions. The process for handling
Social Security cases is streamliined.

Differences Between Plan and Advisory Group Recommendations: The Advisory
Group recommended the following, which were not adopted: abolishing the trailing
calendar system; adoption of a uniferm and simple Order Controlling Trial and a
unitorm initial pretrial order; and adopting an internal presumption that all motions
will be ruled on within 30 days of the close of the briefing schedule.

Differences Between Plan and Implementation: None reported.

CIRA POLICY 3: MORE INTENSIVE MANAGEMENT OF COMPLEX CASES
Policy Before CJRA Plan

Individualized case management, generally with more intensive management for
more complex cases.



124 hmplementation of the Clvil Tusgice Reform Act in Pilot and Comparison Districes

CJRA Plan Implementation
Approved Plan: Same.
Dilferences Beltween Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: None reported.

CJRA POLICY 4: EXCHANGE OF JISCOVERY INFORMATION
Policy Before CJRA Plan

Lach judge encouraged volunrary exchange of information and cooperative discov-
ery. Two judges required disclosure of witnesses and damage calculations prior to
the initial pretrial conference,

CJRA Plan Implementation

The court will continue to encourage the voluntary exchange of information and co-
operative discovery. In addition, some of the judges will experiment with various
types ol early, court-mandated, standardized disclosure. 1 discovery disputes arise,
the court will consider the properiionality of requested discovery Lo the issues and
stakes involved and exercise authority to assess costs when disputes show break-
down of cooperative discovery.

Three different standardized mandatory disclosure experiments will be conducted by
different judges for types of cases not exempt from a Rule 16 conference. (1) One ex-
periment involves a case-by-case determination at the initial pretrial conference of
what is to be disclosed, but disclosure will usually include names and summary of
information of all witnesses, including experts, each cause of action and delense and
the facts and authority supporting them, specifving damages/relief sought and
giving names of people with information and calculations of damages, and all
documents and things that support parties’ claims/defenses. (2) A second
experiment requires the following information to be disclosed: name and address of
all persons with information, production or description by category, with location, of
all documents or things that "are likely to bear significantly on any claim or defense”
(of both sides of the case), compulation ot damages plus evidence supporting
computation, and insurance contracts), and fater disclosure of experts and summary
ol their testimony. (3} A third experiment expands on two judges’ pre-CIRA
requirements {witnesses and damage caleuladon before initial pretrial conference)
by adding disclosure of insurance, medical and employment and special damages
records, and experts and their opinions. The magistrate judge in the same division
will also experiment for cases assigned to him by parties’ consent. By May 1993, the
court will review the experiments and determine whether a court-wide standardized
mandatory ecarly disclosure rule or order should be adopted. In 1994, the court
decided 1o amend its CJRA plan and follow the December 19493 revised F.R.Civ.P, 26.

Differences Between Plan and Advisory Group Recommendations: None. The Ad-
visory Group recommended an experimental program with court required disclosure
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of basic factual information carly in the life ol a case. They did not recommend its
“wholesale adoption in the district. Rather, the plan should be discretionary with
cach judge.”

Differences Between Plan and lmplementation: None reported. The recent
amendments to Federal Bule of Civil Procedure 26{a){1) concerning mandatory ini-
tal disclosure are in effectin this district.d

CJRA POLICY 5: CERTIFY GOOD FAITII EFFORT BEFORE FILING
DISCOVERY MOTION

Policy Before CJRA Plan

By Local Rule, discovery motions must be accompanied by certificate of good-laith
cffort to reach agreement.

CIRA Plan Implementation
Approved Plan: Sane,
Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: None reported.

CIRA POLICY 6: ALTERNATIVE DISPUTE RESOLUTION PROGRAMS
Policy Before CJRA Plan

A sctdlement conference was usually held with a judicial officer. In addition, one
judge in one division has used early neutral evaluation by a pro bono neutral lawyer
since 1990 {the judge calls it a Mediation Evaluation Conference, and the plan refers
to it as Early Neutral Evaluation). That judge’s formally structured program has a
panel of several dozen neutral evaluators and had about 104 cases volunteer in 1992,
which is 4 majority of those for which a Rule 16 conference was held.

CJRA Plan Implementation

Approved Plan: The court will expand the range of courl-assisted settlement pro-
grams, but continues to view private negotiations as the most cost-eflective ap-
proach to settlement. Settlement conferences with judicial officers will continue to
be held for most cases. Cautious use will be made of voluntary mini-trials and sum-
mary jury trials in cases in which the actual trial would be unusually expensive. The
one judge with the preexisting early neutral evaluation program will continue it, ex-
cept in mid-14992 the program will convert from pro hono to paid neutral evaluators
{with the parties sharing the costs}. In addilion, two other judges will experiment

TInterviews with QistEcn court persennel, December 12, 1994, Stensira ¢1995).
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with early neutral evaluation and report to the court and the Advisary Group con-
cerning their experience with the program by January 1, 1993, As of December 1994,
the (wo judges experimenting with early neutral evaluation had had fewer than 10
cases volunteer, the experiments were not vet concluded, and no decision had been
made on court-wide adoption of an catly neutral evaluation program,

Differences Between Plan and Advisory Group Recommendations: The Advisory
Group recommended that ADR methods such as early ncutral evaluation and magis-
trate-led mediation should be expanded, and that summary jury trial should be used
sparingly. Summary jury tiials are rarely used, and the early neutral evaluation ex-
pansion recommended has occurred, but fewer than 10 additional cases volunteered
in 1992 in the two judges’ experimental programs. Magistmrate-led mediation expan-
sion was not part of the CJRA plan.

Differences Between Plan and Implementation: None, except the neutral evalua-
tion experimentation is progressing slowly and a decision on more widespread
adoption had not been made as of December 1994,

OPTIONAL CJRA TECHNIQUES

The CJRA indicates that cach court shall consider and may include the following five
litigalion management techniques:®

I. Requiring that counsel jointly present a discovery/case management plan at
the initial pretrial conference:

Plan does not prohibit individual judges from requiring written submissions in
preparation for the initial pretrial conference. There is no district-wide requirement,
though Plan agrees that submission of a joint plan is a useful tool in appropriate
cases. In 1994, the court decided to amend its CIRA plan and follow the December
1993 revised F.R.Civ.P. 26. The Advisory Group Report had recommended that all
written preliminary pretrial reports be abandoned. [Towever, a comment to the Plan
encourages counsel 10 meet and discuss matters to be addressed at the pretrial
conference,

II. Requiring that each party be represented at each pretrial conference by an
attorney with authority to bind that party:

Plan requires such authority to bind regarding a wide range of Lopics at an initial pre-
trial conference. Comment to the Plan suggests that this requirement also exists in
other pretrial conferences as well.

Ili. Requiring the signature of the attorney and the party for all requests for dis-
covery extensions or postponements of trial:

Plan declines 1o adopt this technique but allows its requircment in appropriate cases.

Bom11.8.0. 8 47D
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IV. Offering a Neutral Evaluation program:

Plan expands, on an experimental basts, the early neutral evaluation process that was
being used in Fort Wayne. See CJRA Policy 6 discussion above, Advisory Group Re-
port felt that neutral evaluation was one of the two primary ADR techniques to be
considered by the court and that evaluation should not be required just before a trial
date.

V.  Requiring party representatives with authority to bind to be present or avail-
able by telephone at settlement conferences:

Plan gives the judge conducting the settlement conference the option of requiring
attendance of persons with settlement authority.
OTHER POLICIES ADOPTED IN CJRA PLAN

Approved Plan: The court will seek two additional magistrate judges, full staffing of
the clerk’s office, and one additional law clerk.

Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: None reported.






Appendix i
OVERVIEW OF CJRA PROGRAM IN KENTUCKY, EASTERN DISTRICT

OVERVIEW OF IMPLEMENTED CJRA PLAN

This is a comparison district, not a pilot district, so a CJRA plan must be imple-
mented by December 1, 1993, and it need not contain the six pilot program princi-
ples. This district’s plan was adopted October 21, 1993, and is 1o be implemented, in
part, through Joint Local Rules changes.

The CJRA Advisory Committee notes the “the condition of the court’s civil docket is
satisfactory, considering the fact that there has been a judicial vacancy in the district
since 1991,"1 The Committee did not recommend mandatory tracks for differential
case management. The Committee did recommend continuation and refinement of
Joint Local Rules that have provided {or standardization and uniformity betiveen the
Eastern and Weslern Districts of Kentucky, a voluntary mediation program, a
mandatory status conference early in the litigation, an early meeting of lawyers be-
fore the status conference and exchange of information (essentially the same as the
requirements of the December 1993 revised F.R.Civ.P. 26}, and increased staffing and
tacilities.

The Court ordered adoption of the Advisory Comumittee’s repoert as the Court’'s CJRA
plan with minor refinements: {1} incorporation of the Local Rules into the Plan; (2) a
change in one recommendationr; and (3) the notation that the Court endorsed the
recommendations that it did not have the power to tnplement. The one recomrmen-
dation changed was in the use of Magistrate Judges. The Advisory Committee indi-
cated that any civil motion referred to a Magistrate Judge for report and recommen-
dation should automatically revert back to the District Judge if not rujed on within 90
days of referral, The court’s plan excludes “criminal cases, prisoner cases such as
habeas corpus, extraordinary writs, and U.S. cases such as student loans and forfei-
tures,” and indicates that the 90 days will run from the date of submission (after all
bricfs are filed and hearings and oral arguments held) rather than from the date of re-
terral to the Magistrate Judge. The voluntary mediation program is being experi-

! Savage ctal. (1843), p. 17, The 25-member committee was chaired by a lawver, had a law professor as re-
porter, met as @ whole several times beginning in Octoher 1991, and also worked in subcommittees. The
Clerk of Court was a membier, 48 was one lawyer who became a Judge in this district after the Committee’s
report was subinitted. Two Magistrate Judges attended some meetings. The Advisory Group interviewed
judicial officers and surveyed 500 lawyers and litigants.
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mented with by one judge, before consideration of court-wide adoption, and no de-
cision had been made as of late 1995.2

The first CJRA annual report indicates that “overall, the civil docket is doing well.
Actual civil trials appear to be down from 1993 and the life span of a civil case has
been reduced.”™ The second annual report concludes that “the docket management
of the Court has been improved and is more efficient.”! ADR continues to be ad hoc
and voluntary in this district. The report notes that prisoner cases are likely to risc in
this district, and recommend increasing the size of and restrucluring the pro se law
clerk’s office.

CJRAPOLICY 1: DIFFERENTIAL CASE MANAGEMENT
Policy Before CJRA Plan

The following types of cases were exempt from F.R.Civ.P. 16(b) by Local Rule: habeas
corpus, pro se prisoner civil rights, Social Security, and civil penalty. All other cases
were subject to Rule 16 and werte individually managed by judicial officers.

CJTA Plan Implementation

Approved Plan: Same. The Advisory Committee recommended against mandatory
tracks.

Differences Between Plan and Advisory Group Recommendations: None.

Differences Belween Plan and Implementation: None reported.

CIRA POLICY 2: EARLY AND ONGOING CONTROL OF PRETRIAL BY
JUDICIAL OFFICER

Policy Before CJRA Plan

Initial prefrial conferences are held by some, but not all judges. Most judges request
inputs from lawyers by mail before establishing a pretrial schedule, rather than
holding an initial pretrial conference in person. Most cases have a settlement con-
ference with a judicial oflicer as part of the final pretrial preparations. Local Rule
limitsinterrogatorics and requests for admissions to 30 each.

CIRA Plan Implementation

Approved Plan: The court should continue to refine and implement those measures
that have provided for standardization and uniformity through the Joint L.ocal Rules.

2united States District Court for the Fastern Districr of Kentucky (19933, p. 1.
Ssuvage et al. (1994], p. 14,

Hwse et al, {19493), p. 15
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This recommendation is an endorsement of the concept of continuing to have Joint
Local Rules the same for both Eastern and Western Kentucky District Courts, but
does nol contain any suggestions for changing those rules.

The court should have a mandatory status conference early in the litigation (except
criminal cases, prisoner cases such as habeas corpus, extranrdinary writs, U. S. cases
such as student loans and forfeitures), at which time the court should address case
management techniques which should include: limiting interregatories to 25 and
depositions ta no more than 19, limiting expert witnesses where appropriate, setting
deadlines for discovery and dispositive motions, identification of trial witnesses and
experts, identification of documents and exhibits to be used at trial, and sctting of a
final pretrial conference and firm trial dates. The Advisory Committee was unani-
mous in agreement as to a mandatory status conference early in the litigation, indi-
cating that it should be in person.

For most types of cases, any civil motion referred to a Magistrate Judge shall revert to
the Judge il not reported on within 90 days after all briefs have been filed and all
hearings on the motion have been held.

Differences Between Plan and Advisory Group Recommendations: The Advisory
Committee indicated that any civil motion referred to a Magistrate Judge for report
and recommendation should automatically revert back to the Disirict [udge if not
ruled on within 90 days of referral. The courl’s plan excludes “criminal cases, pris-
oner cases such as habeas corpus, extraordinary writs, and 1.5, cases such as student
loans and forfeitures,” and indicates the 90 days will run from the date of submission
rather than from the date of referral to the Magistrate Judge.

Differences Between Plan and Implementation: Nene reported.

CJRA POLICY 3;: MORE INTENSIVE MANAGEMENT OF COMPLEX CASES
Policy Before CJRA Plan

Individualized case management, generally with more intensive management for
more complex cases.

C}RA Plan Implementation

Approved Plan: Same {no mention of special management of complex cases in the
plan).

Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: None reported.
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CIRA POLICY 4: EXCHANGL OF DISCOVERY INFORMATION
Policy Before CJRA Plan

No formal policy, One judge experimented with early mandatory disclosure.

CJRA Plan Implementation

Approved Plan: Intent was to be the same as the F.R.Civ.P. 26 proposed amend-
ments that were elfective in December 1993,

Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: None reported. December 1993
amendments to Federal Rule of Civil Procedure 26(a)(1) concerning mandatory ini-
tial disclosure are in elfect in (his districl.?

CJRA POLICY 5: CERTIFY GOOD FAITH EFFORT BEFORE FILING
DISCOVERY MOTION

Policy Before CJRA Plan

Local Rule indicates that the moving party shall attach to the discovery motion a
certification of counsel that counsel have conferred and that they have been unable
to resolve their differences. The certification shall detail the attempts of counsel to
resolve the dispute.

CJRA Plan Implementation

Approved Plan: Same.

Differences Between Plan and Advisory Group Recommendations: Nonc.

Ditferences Between Plan and Implementation: None reported.

CJRA POLICY 6: ALTERNATIVE DISPUTE RESOLUTION PROGRAMS
Policy Betore CJRA Plan

A sertlement conference is usually held with a judicial officer. By Local Rule, a judge
may sel any civil case for summary jury trial or other alternative method of dispute
resolution. No formal court-wide ADR program is in place, and the number of cases
that go through an ADR process (other than a settlerment conference) is less than 50.

P8tienstrn {1995),
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CJIRA Pilan Implementation

Approved Plan: The court should adopt and implement a voluntary mediation pro-
gram. The court encourages the use of any private ADR procedure. The specific de-
taited plan lor voluntary mediation is to be jointly developed by the Eastern and
Western Districts of Kentucky, and impiemented in the Joint Local Rules.

Diiferences Between Plan and Advisory Group Recommendations: None.

Dilferences Between Plan and Implementation: One judge is experimenting with
mediation, and all judges will consider revisions in the Local Rule to implement it
court-wide alter the experiment is completed. As of late 1994, (his was still under
consideration.

OPTIONAL CJRA TECHNIQUES

The CJRA indicates that each court shall consider and may include the following five
litigation management techniques:®

L Requiring that counsel jointly present a discovery/case management plan at
the initial pretrial conference:

Discovery/case management plan would be formulated at a mandatory settlement
conlerence early in the litigation; however, no discussion of a joint presentation by
counsel. The court subsequently decided to follow the December 1993 revised
F.R.Civ.I. 26.

tl.  Requiring that each party be represented at each pretrial conference by an
attorney with authority to bind that party:

No discussion.

L. Requiring the signature of the attorney and the party for all requests for dis-
covery extensions or postponements of trial:

No discussion.

[V. Offering a Neutral Evaluation program:

Voluntary mediation was the only ADR program explicitly under experimentation.

V.  Requiring party representatives with authority to bind to be present or avail-
able by telephone at settlement conferences;

No discussion.

i 1).5.0. 8 473(b).
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OTHER POLICIES ADOPTED IN CJRA PLAN
Approved Plan: Other aspects of the Plan called for the following:

Endorsed Advisory Committee recommendations that judicial vacancies be filled,
that cach judge should have a tull-time magistrate judge assigned, that each magis-
trate judge should have an additional law clerk, that additional pro se clerk staff be
added, that the clerk's office should be [ully staffed, and that facilities should be ex-
panded.

Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: None reported.
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OVERVIEW OF CJRA PROGRAM IN KENTUCKY, WESTERN DISTRICT

OVERVIEW OF IMPLEMENTED CJRA PLAN

This is a comparison district, not a pilot district, so a CJRA plan must be imple-
mented by December 1, 1993, and it need not contain the six pilot program princi-
ples. This district’s plan was adopted November 30, 1993, and was effective Decem-
ber 1, 1993,

The CJRA Advisory Committee concludes that civil litigation in this district is
“generally well managed” but indicates there are some ways in which pretrial man-
agement can be improved. The Committee indicated four areas that contribute to
some unnecessary cost and delay: “(1) a reluctance o adhere to pretrial deadlines;
(2} delays associated with pretrial motions; (3} inefficiencies in discovery practice;
and (4} underuse of alternatives to litigation.”' The Committee did not recommend
mandatory tracks for differential case management. The Committee did recom-
mend: (1} a Local Rule requiring that trials normally be commenced within 18
months of filing; (2) measures to address the issue of delay in rulings on pretrial mo-
tions, including scheduling and prioritizing, and a Local Rule requiring parties to
immediately notify the court of any reasonably anticipated settlement of a case
where there is a pending motion; {3) a Local Rule requiring development of a case
management plan before the scheduling conference is held; (4) a Local Rule
concerning the conduct of depositions, timing of disclosure of experts, and
precedures governing a claim of privilege; (5) a Local Rule regarding the availability
of Magistrate Judges to resolve discovery disputes telephonically; and (6) a Local Rule
establishing mediation and early neutral evaluation programs.

The court's plan indicated that the most significant reason for delay in the civil
dockert has been the lack of full judicial resources for the past several years.? The
court generally indicated its agreement with the intent of the Advisory Group's re-
port, bul {felt that revision of Local Rules was not necessary and that further study
was required in some areas such as ADR, where ane judge is experimenting with

IWesTberw etal, (1993), pp. 26, 27. The 15-member conmnittee was chaired by a lawyer, had a law profes-
SOT a8 reporter, et as a whole several times and also worked through a steering committee. The Clerk of
Gourt was an ex-officio member, as was the reporter. The Advisory Group surveved judicial otficers, and
surveyed lawyers and litigants on 100 cases.

2\Jnired States District Court for the Western District of Kentucky (1993).
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mediation prior to the court’s considering adopting it on a more widespread basis in
1995. The court continued its present practice of exempting certain case categories
from F.R.Civ.P. 16 conferences hut did not adopt any more formalized system of
tracks (although as of late 1994, a system of management tracks was being consid-
ered). The court further indicated it would not develop separate local requirements
for mandatory disclosure, and is following the new F.R.Civ.P 26. Note that this dis-
trict has Joint Local Rules with the Eastern District of Kentucky, and any revision of
those Joint Local Rules would require the concurrence of both districts.

As of January 1996, a CJRA Annual Reporl had not been issued by either the Court or
the Advisory Group.

CJRA POLICY 1: DIFFERENTIAL CASE MANAGEMENT
Policy Before CJRA Plan

The following types of cases were exempt from F.R.Civ.P. 16(b} by Local Rule: habeas
corpus, pro se prisoner civil rights, Social Security, and civil penalty. The court also
exempted government collection, foreclosure, and forfeiture cases. All other cases
were subject to Rule 16 and were individually managed by judicial officers.

CJRA Plan Implementation

Approved Plan: Same. The Advisory Commitice recommended against a formal
system of tracks (other than for the above), indicating they would not aid efficiency.

Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: None reported. 1lowever, as of late
1994 the court was considering using a formal system of management tracks (Fast,
Standard, and Complex, perhaps defined by nature of suit and grouped by expected
length of time to disposition). [t also hired a consultant provide some judicial train-
ing in this area.

CIRA POLICY 2: EARLY AND ONGOING CONTROL OF PRETRIAL BY
JUDICTAL OFFICER

Policy Before CJRA Plan

An initial pretrial conference is held for most, but not all, cases that are not exempt
from Rule 16(a). If a conference is not held, then a scheduling order is still issued. A
trial date usuatly is nol set at the initial pretrial conference, Most cases have a set-
tlement conference with a judicial officer as part of the final pretrial preparations.
Local Rule limits interrogatories and requests for admissions to 30 each.
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CJRA Plan Implementation

Approved Plan: The court indicales it already takes an active role very early in the
pretrial process, indicates general concurrence with the intent ol the Advisory
Group’s recommendations in the arca of pretrial management, but feels that Local
Rule changes are either inappropriate or unnecessary.

Differcnces Between Plan and Advisory Group Recommendations: The Advisory
Group recommended a Local Rule requiring that trials normally be commenced
within 18 months of filing of the complaint, unless the complexity of the case or the
demand of the court’s docket indicate that (rial cannot reasonably be held within
such dme. The court {s committed to this laudable geal, but feels a Local Rule
change cedifying this is not appropriate.

The Advisory Group also recommended some specific measures for addressing the
issue of delays in rulings on pretrial motons, such as additional staff, ways to deal
with motions in the scheduling order, prioritizing work on motions, and a Local Rule
change requiring parties to immediately notify the court of any reasonably antici-
pated settlement of a case where there is a pending motion. The court’s plan agreed
with the substance of the recommendations, said Local Rules should not be allered
10 require notice of anticipated setllement, and did not discuss other specific imple-
mentation measures.

The Advisory Group also recommended a Local Rule change ta require counsel to
confer, prepare and file a case management plan, after which the court would set a
scheduling conference and issue a scheduling order. The content of the case man-
agement plan Is specifically detailed, and the rule change indicates that deadlines
shall not be altered except by agreement of the parties and the court, or for good
cause shown. The court enthusiastically endorsed the concepr of a case manage-
ient plan, and indicated thatl any changes in individual judge’s praciices will be
implemented with all deliberate speed. The court did not recommend a Local Rule
change in its plan.

The Advisory Group also recommended & Local Rule concerning the conduct of de-
pasitions, the timing of disclosure of experts, and the procedures governing a claim
of privilege. The court believes these issues are more appropriately handied as part
of a case management plan and that a Local Rule is not necessary.

The Advisory Group also recommended a Local Rule to publicize the willingness of
Magistrate Judges to resolve discovery disputes telephonicallv. Noting that Judges
are also available for this, the court does not believe this is appropriate for codifica-
tion in the Local Rules.

Diiferences Between Plan and Implementation: None reported.
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CJRA POLICY 3: MORE INTENSIVE MANAGEMENT OF COMPLEX CASES

Policy Before CIRA Plan

individualized case management, generally with more intensive management for
more complex cases.

CJRA Plan Implementation

Approved Plan: Same. When the court approved the plan in 1993, it saw no need to
have a more formal procedure than that already employed by the individual judges.
As of late 1994, that decision was being reconsidered.

Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: None reported.

CJRA POLICY 4: EXCHANGE OF DISCOVERY INFORMATION
Policy Before CJRA Plan

No lormal policy.

CJRA Plan Implementation

Approved Plan: F.R.Civ.P. 26(a) revisions were pending when the plan was adopted,
and the court indicated it would not develop separate local requirements [or
mandatory disclosure of certain standardized information early in the life of the case.
Cooperative, accelerated disclosures are 10 be considered as part of the case man-
agement plan. The December 1993 amendments to Federal Rule of Civil Procedure
26(a) concerning mandatory initial disclosure are in effect in this district.?

Differences Between Plan and Advisory Group Recommendations: The Advisory
Group expressed serious reservations about several of the Rule 26(a) changes, and
urged cooperative, accelerated disclosure as an item to be considered in the prepa-
ration of a case management plan.

Differences Between Plan and Implementation: Nene reporied.
CJRA POLICY 5: CERTIFY GOOD FAITH EFFORT BEFORE FILING
DISCOVERY MOTION

Policy Before CJRA Plan

Local Rule indicates that the moving party shall attach to the discovery moticn a
certification of counsel that counsel have conferred and that they have been unable

SStienstra (1995),
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lo resolve their differences. The certification shall detail the attempts of counsel to
resolve the dispute.

CJRA Plan Implementation
Approved Plan: Same.

Differences Between Plan and Advisory Group Recommendations: None regarding
discovery. [However, the Advisary Group recommended a similar requirement for
other types of motions such as for attorney’s fecs, sanctions, or attorney’s disqualifi-
cation; the cour( referred this recommendation back to the Advisory Group for clari-
lication, indicating it was not specifically drawn.

Differences Between Plan and Implementation: None reported.

CJRA POLICY 6: ALTERNATIVE DISPUTE RESOLUTION PROGRAMS
Policy Before CJRA Plan

A serrlement conference is usually held with a judicial officer. By Local Rule, a judge
may sct any civil case for summary jury trial or other alternative method of dispute
resolution. No formal court-wide ADR program is in place, and the annual number
of cases that go through an ADR process (other than a settlement conference) is less
than 50,

CJRA Plan Implementation

Approved Plan: The court agrees with the concept of and nced for ADR programs,
and feels that they must be voluntary to be effective. The court will investigate
whether or not (o establish a central referral system or operate chamber by chamber.
The plan notes thal one judge is experimenting with mediation and considers that a
test program for the district. The court designated june 1994 as the goal dale for fur-
ther development of a district-wide ADR program. Note that this district has Joint
Local Rules with the Eastern District of Kentucky, and both districts have one judge
experimenting with mediation.

Dilferences Between Plan and Advisory Group Recommendations: The Advisory
Group recommended amending the Locai Rules to adopt a voluntary mediation pro-
gram with neutral mediators paid by the parties. They also recommended a pro
bono early neutral evaluation program that would be mandatory for a particular case
at judicial discretian. These would be formally structured programs with an ADR
administrator and lists of gualified ADR providers,

Ditferences Between Plan and Implementation: One judge is experimenting with
mediation, and all judges will consider revisions in the Local Rule to implement it
court-wide after the experiment is completed. As of late 1994, the court was consid-
cring implementing a mediation program district-wide in mid-1995, after a state
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court mediation program is opetational (so that they can design a federal program
that is compatible with the state program).

OPTIONAL CJRA TECHNIQUES

The CIRA indicates that each court shall consider and may include the following live
litigation management techniques:?

1. Requiring that counsel jointly present a discovery/case management plan at
the initial pretrial conference:

Plan leaves diseretion up to individual judges as to whether the parties would be re-
quired to prepare a written case management plan to be filed prior to the scheduling
conference {or alternalively, requive only consideration and consultation). Advisory
Report recommended (hat counsel be required o confer, prepare, and lile a case
management plan prior (o the scheduling conference in all cases not exempted from
[*.R.Civ.P. 168(b) by current Local Rule 22. ‘The court subsequently decided to follow
the December 1993 revised FR.Giv.PL 26,

II.  Requiring that each party be represented at each pretrial conference by an
attorney with authority to bind that party:

Court Plan did not modify its existing practice of requiring counsel aitending preirial
conferences to have the authority, or access thereto, 1o bind the parties on matters
sot for discussion at that conference.

lil. Requiring the signature of the attorney and the party for all requests for dis-
covery extensions or postponements of trial:

Court Plan referved this technigue to the Advisory Committee for further considera-
tion. It was notadopted in the plan.

1IV. Offering a Neutral Evaluation program:

No immediate adoption of any ADR program, including neutrat evaluation. Plan did
ser a goal of full district implementation of a voluntary ADR program. Neutral evalu-
ation program was looked upon favorably as important in reducing costs (o litigants.
Advisory Report would have required counsel 1o consider ADR, including neutral
evaluation, as part of a Case Management( Plan. Larly Neutral Evaluation was to be
ordered in appropriate cases after the initial pretrial conference.

V. Requiring party representatives with authority to bind to be present or avail-
able by telephone at settlement conferences:

Court Plan did not alter current practices of requiring persons with authority to bind
to be in attendance ar settlement conferences.

T2 180 $ 4Ty
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OTHER POLICIES ADOPTED IN CJRA PLAN

Approved Plan: Endorses Advisory Commiliee recommendations that the one half
time Judge position {a luil time position shared with the Eastern District of Kentucky)
be converted to a lull dme position for the Western District of Kentucky, that another
full time Magistrate Judge be added, that the Judicial Conference approve a career
ciassification of pro se Law Clerk; and that Congress appropriate sufficient funds for
the Clerk's office.

Differences Between Plan and Advisory Group Recommendations: None,

Differences Between Plan and limplementation: None reported.






Appendix K
OVERVIEW OF CJRA PROGRAM IN THE DISTRICT OF MARYLAND

OVERVIEW OF IMPLEMENTED CJRA PLAN

This is a comparisen district, not a pilot district, so a CJRA plan must be imple-
mented by December 1, 1993, and it need not contain the six pilot program princi-
ples. This district’s plan was implemented December 1, 1393,

The CJRA Advisory Group concluded! that the docket is reasonably current but ex-
pressed concerns abourt the near future. These concerns included the following: an
anticipated increase in the criminal and bankruptcy court dockets; the reliance upon
senior judges; the retirement of two active judges; delays in appointing judges to fill
three judicial vacancies; a new federal prison expected to bring an increase in
prisoner petitions; and the creation of a new southern division. The Group consid-
ered that the Court managed the docket well and that delay in adjudication occurs in
isulared instances only. Therefore, a fine tuning of current management systems,
rather than a major overhaul, is all that is needed. The principal cause of unneces-
sary litigation expense was believed to be “overlawyering.” Though some discovery
probliems were expected to be addressed by amendments to the Federal Rules of
Civil Procedure {in proposal form at the time of the report}, the Group recommended
that the Court adopt additional measures for mere efficient and effective judicial
control. Included were limits on deposition length; adoption of rules of conduct
during discovery; improved access to judicial officers for discovery disputes; chang-
ing judicial attitudes towards discovery disputes; assuring that reasonable and real-
istic trial dates be set and held firm; greater use of magistrate judges and other exist-
ing resources; and making effective case management a common objective for all
judicial officers.

Advisory Group recommendations included: Retaining the individual judge assign-
ment system with greater centralized management 1o assure that all judges’ dockets
remain current; differential case management without formal case management
tracks; some specific scheduling recommendations for different categories of cases;

Ieali et al. (1993) (hereinatter referred 1o as the advisory group report). The 18-person committee con-
sisted primarily of lawyers representing a cross-section of the Dismict’s bar, one representative of the
business community, and , as ex officio members, a districr judge, a magistrate judge, and the Clerk of
Cowt. The Advisory Group mer in regular monthly sessions and also interviewed each of the district's
judges and magistrate judges privately.

143
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adoption of discovery guidelines and a “Code of Conduct” plus improved procedures
for resolving discovery disputes; firm trial dates usualty within 12 months after an-
swer for routine cases and within 24 months after answer for complex cases; in-
creased availability of settlement conterences; and voluntary paid mediation and
voluntary mini-trials for ADR. The Advisory Group did net recomimend early
mandatory disclosure of certain information prior 1o formal discovery.

The CJRA plan? adopted by the Court included the following provisions: Retaining
individualized differential treatment of civil cases but doing so within the informal
framework of three categories of cascs (cases where discovery need not be taken, cases
of an essentially routine nature,® and cases identified by the judge as complex); using
uniform scheduling orders hased on specified examples; some specific scheduling
procedures similar to those recommended by the Advisory Group; refinements in
procedures [or handling discovery disputes; encouragement of prompt rulings on
mations; encouragement of firm trial dates within specified time goals; refinements
in settlement conference procedures; and upon request making available mini-trials
or mediarion by non-judicial officers. The plan did not include early mandatory dis-
closure of certain information prior o formal discovery, and the December 1593
amendments to Federal Rule of Civil Procedure 26{a)(1) concerning mandatory ini-
tial disclosure are not in clfect in this district except for a limited number of case
types.

As of January 1896, a CJRA annual report had not been prepared by either the Advi-
sory Group or the Court.

CJRA POLICY 1: DIFFERENTIAL CASE MANAGEMENT
Policy Before CJRA Plan

Prior to the CIRA, there was no formalized system of case management tracks. How-
cver, there was an informal de facto assignment by the judicial officer of cases into
calegories ol relatively non-complex, routine, and complex. Non-complex cases in-
cluded Social Security appeals, student loans, prisoner litigation, and other cases re-
quiring little discovery and a few days of trial time. These were managed on an ex-
pedited time schedule and trial was usually set within six months of filing. Routine
cases were usually set for trial within one vear of filing and were expected to con-
sume four to nine trial days. Complex cases (e.g., antitrust, major disasters, mal-
practice, cte.) were given special management and were usually sct for trial 18
maonths after filing.

2United States District Court for the Districl of Maryland (1993) (hereinalter referred 1o as the plan},

Sraurl witiclals indicate that cases of an essentially rourine nature have two subcaregaries: cases of 4 type
Irequently resolved by summary judgment and cases of a type ordinarily not resolved by summary judg-
ment. The distincrion in case management between the two subcatepories is that judges are encouraged
7o ser trisl dates in their initdal scheduling orders in cases of a type ordinarily not resolved by summary
judgment motons. Tl veason for the distinetion is that i will result in more realistic trial schedules if
cases likely to bave simmary judgiment motions ave not scheduled for tial in the initial scheduling order.
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CJRA Plan Implementation

Approved Plan: The plan calls for:

. Retaining the individual assignment system under which the court has operated

for many years.

. Retaining the responsibility of the judges to provide systematic, differential treat-

ment of civil cases and to tailor judicial management to each case commensurate
with the case’s nature and complexity.

. Encouraging judges to monitor and review cases personally (rather than assighing

tasks to law or docket clerks) before deciding which case management treatment
{see ltem 3 following) to place them on.

aj

b

e

. Encouraging judges to implement the following differentiated treatments:

Cases where discovery need not be taken {e.g., habeas corpus petitions, motions
filed under 28 U.S.C. § 2255, Social Security appeals, petitions to review arbitra-
ton awards, and morigage foreclosure actions): Enter into an immediate
bricfing schedule for deciding dispositive motions. Judges are encouraged to
use uniform scheduling orders and to ot set a trial date in the initial schedul-
ing order.

Cases of an essentially routine naiure: Enter a scheduling order as soon as all
critical defendants have answered and all preliminary jurisdictional and venue
motions have been decided, or if the case is a state court removal or if some
other rcason exists for immediate review. judges are encouraged to use uni-
form scheduling orders. Cases of an essentially routine nature have two sub-
categories:* cases of a type frequently resolved by summary judgment and
cases ol a type ordinarily not resolved by summary judgment {e.g., motor vehi-
cle torts, FELA cases and actions under 42 U.5.C. § 1983 for the use of excessive
force), The distinction in case management hetween the two subcategories is
that judges are encouraged (o set trial dates in their initial scheduling orders in
cases of a type ordinarily not resolved by summary judgment motions. The
reason for the distinction is that it will result in more realistic trial schedules if
cascs likely to have summary judgment motions are not scheduled for trial in
the initial scheduling order. Interviews suggest that trial dates are not set in
cases where a likelihcod of a continuance exists.

Cases identified by the judge as complex (e.g., antitrust, patent, RICO, and secu-
rity fraud cases where all parties are represented by counsel): Hold a schedul-
ing conference as soon as practicable in order to address matters set forth in 28
1J.8.C. $ 473{a)(3). The magistrate judge should be asked to attend the schedul-
ing conference if the judge intends to refer discovery disputes to him or her.
Judges are encouraged to set trial dates in the initial scheduling order for a date
12 to 18 months after the order is enrered. Interviews suggest that trial dates
are not set in cases where a likelihvod of 4 continuance exists.

Y etter [rom Chief Judge J. Fregerick Motz to RAND, August 2, 1996,
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Differences Between Plan and Advisory Group Recommendations: The court's plan
is more detailed than the advisory report and the plan sets up three informal differ-
entiated case management "{reatments.”

Differences Between Plan and Implementation: None reported.

CJIRA POLICY 2: EARLY AND ONGOING CONTROL OF PRETRIAL BY
JUDICIAL OFFICER

Policy Before CJRA Plan

Local Rules already limited the number of interrogatories, requests for production,
and requests for admission. They also: mandated the suspension of discovery dur-
ing pendency of any motion regarding jurisdiction; specified a format for responses
to interrogatories and requests for production; and established procedures for dis-
pute resolution prior to requesting judicial resolution. Judges already had a practice
of setling time limits for discovery in every civil case. Rule 16 was already used for
management of most cases, eslablishing deadlincs for joinder, amendment, motions,
and discovery. In addition, counse! ordinarily could provide input into the terms of
the scheduling order. Not all judges set trial dates at the beginning of a case, and not
all cases had settlement conferences with a judicial officer.

CJRA Plan Implementation

Approved Plan: The plan contained the following provisions.

1. The Chief Judge or a designee will provide training to all newly appointed judges
in case management technigues,

2. In non-complex cases, the use of uniform initial scheduling orders based upon
three examples in the plan is urged.

a) Sample provisions in initial scheduling orders for cases in which no party is
appearing pro s¢ included:

i} Creating a two-week window for the anticipated trial date. See discussion
in section on CJRA Policy 1 for the types of cases to which this applies.

i} Setting a date by which depositions and all other discovery (including
that of experts) must be completed.

it} Indicating that no extension of the discovery deadline will be made for
interrogatories or requests for production filed too close to the deadline
1o respond within the allotted time, nor will it be extended for motions to
compel or for a protective order,

iv]  Motions to compel answers and for further answers must be filed in ac-
cordance with Local Rule 104.8.

v) Requiring that even if disputes arise over some aspects, discovery must
proceed on ather, non-disputed issues,




b)

vi}

vif)

viit}

Xiv}

XV}
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Requiring that parties designale expert witnesses and make the disclo-
sures required by F.R.Civ.P. 26{a)(2) at least 45 days prior to the discovery
deadline.

Requiring that counsel meet with one another and report to the court by
a certain date regarding the number of hours needed for depositions or
else have the limits set by default,

Requiring that requests for admission be filed prior to or within 7 days
alter the discovery deadline.

Setting a darte by which joinder ol additional parties must be completed.

Setting a date by which any motions to amend pleadings must be made.

Setting a date by which all motions for summary judgment must be filed.
Setting a date by which the parties must file a Status Report.

fndicating that the Status Report must include:

a}  Whether discovery has been completed.

by  Whether motions are pending.

¢)  Whether any party intends to file motions.

d)  Whether the case is to be tried by a jury or the bench, and the
anticipated length of trial.

el  Acertification that the parties have met to conduct serious
settlement negotiations, ‘The certification would also include the
date, time, place, and names of the persons in attendance in each
mecting,

f)  Any other matters needed to be brought te the judge’s attention.

Setting a Scheduling Conference afier the Status Report is filed if it does
not indicate that motions are anticipated. It there is an indication of fu-
lure motions, the Scheduling Conference will not be set until the Court
determines whether @ motions hearing is needed. At the Scheduling
Conlerence, a Pretrial Conference date and a trial date will be set.

Indicating that no changes in the schedules would be permitted unless
for good causce and in compliance with local rules,

The provisions in the sample initial scheduling order for cascs in which any
party was appearing pro se inciuded:

i)
i)

iii)

iv)

Setting the discovery deadline
Setting the summary judgment motion deadline.

Requiring that if no summary judgment motion is filed, parties shall file
Status reports.

Requiring that the status reports indicate the expected duration of the
trial and other information pertinent to the scheduling of the trial.
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3,

w

6.

In complex cases, holding a scheduling conference as soon as practicable in order
to address matters set forth in 28 U.S.C. § 473(a}(3). No examples of uniform
scheduling orders were suggested. A magistrale judge would attend the schedul-
ing conference if the judge intended to refler discovery disputes to him or her.

. Where partics are represented by counsel, another scheduling conference is (o be

held immediately after discovery is closed or after summary judgments have been
decided. A supplemental scheduling order would then be entered.

. The use ol 4 uniform supplemental scheduling order is promoted, based upon one

example in the plan. The provisions in the sample supplemental scheduling order
included:

aj Setling a date by which the parties shall advise the Court regarding consent to
trial before a magistrate judge.

b) Setting a date by which (he pretrial order, motions in limine, proposed voir
dire questions, propesed instructions, and proposed special verdict forms are
due.

¢} Setting the date for the Pretrial Conference.

d) Indicating whether the trial is to be tried belore a jury or a judge.

o) Indicating the expected length of the trial.

) Indicating the two-week window for the commencement of the trial.
Handling emergency discovery disputes:

a) fudges are encouraged to make themselves available (o hear such disputes
telephonically.

b) Inthe alternative, judges are encouraged to have a standing order to refer such
disputes to a magistrate judge. Each week a magistrate judge will be assigned
to handle discovery emergencies. This provision will be deferred until seven
full-time magistrate judges have been appointed.

¢ Alljudicial officers are encouraged to render decisions on these disputes im-
mediately by oral opinion.

. Handling other discovery disputes:

al Judicial Officers are encouraged to issue decisions within 7 days of the filing of
the motion papers under Local Rule 104.8.

b} Written decisions may be in the form of lerter opinions simply setting forth the
ruling on each dispute and a synopsis of the reason for the ruling.

. Motion practice:

a) Judges are encouraged to decide all motions 1o dismiss or for summary judg-
ment within 60 days of the filing of the last responsive memorandum.

b} Judges are encouraged to state at the outset of a motions hearing their tenta-
tive conclusions (inviting counse! to address the issues thus framed).
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9. Assignment of judges: The plan retains the current sysiem of individual judge as-
signment, The Chief Judge will maonitor all judges’ dockets and will take appropri-
ate steps 1o reduce overly crowded dockets by transferring cases to other judges.

Differences Between Plan and Advisory Group Recommendations: Signiticant dit-
ferences between the plan and the Advisory Group reportincluded:

1, The Advisory Group proffered no formal, inflexible rule for setting trial dates, but
argued that afler defendants have answered then trial should take place within
one year in routine cases and within two vears in all others. The plan was more
specific.

2. The Advisory Group recommends establishing firm trial dates, and continuing the
current practice whereby judges volunteer o take trials in calendar conflicts and
encoarage counsel in appropriate cases to consent to trial before a magistrate
judge. The plan does not formalize this, but interviews with judges confirm that
they intend to continue this practice.

3. The Advisory Group also suggested that the scheduling order set a deadline for
designating experts and filing cross-, counter-, and third-party claims. Addition-
ally, they would have held the supplemental scheduling conference in all cases
rather than only in eases where all parties are represented by counsel,

Differences Between Plan and Implementation: None reporied.

CJRA POLICY 3: MORE INTENSIVE MANAGEMENT OF COMPLEX CASES
Policy Before CJRA Plan

Judges reported that special management was already given to complex cases.

CIRA Plan Implementation

Approved Plan: ‘The plan’s provisions regarding cases identificd by the judge as
complex (e.g., antitrust, patent, RICO, and security fraud cases where all parties are
represented by counsel) included:

L. lelding a scheduling conference as soon as practicable in order to address mat-
ters sel forth in 28 U.S.C. § 1473(a)(3).

2. Asking the magistraie judge to attend the scheduling conference if the judge in-
tended to reler discovery disputes to him or her.

3. Encouraging judges to set trial dates in the initial scheduling order for a date 12 1o
18 months after the order is entered.

Differences Between Plan and Advisory Group Recommendations: Advisory report
did not have a spectic time to trial for complex cases but set a outside limit for non-
routine cases of 2 years.
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Ditferences Between Plan and Implemnentation: None reported.

CJRA POLICY 4: EXCHANGE OF DISCOVERY INFORMATION
Policy Before CJRA Plan

The general practice in this district was for judges to individually govern the ex-
change of discovery information on a case-by-case hasis. Interviews with judges
indicate that this was a relatively common procedure.

CIRA Plan Implementation

Approved Plan: There is no discussion in the plan regarding automatic exchange of
discovery information other than proposed scheduling orders requiring that parties
designate expert witnesses and make the disclosures required by F.R.Civ.I’, 26{a}(2)
at least 45 days prior to the discovery deadline.

Differences Between Plan and Advisory Group Recommendatiens: No significant
differences.

Differences Between Plan and Implementation: There is little reported difference
between the plan and its implementation. However, the recent amendments to Fed-
eral Rule of Civil Procedure 26(a)(1} cancerning mandatory initial disclosure are not
in effect in this district except for a limited number of case types.®

CJRA POLICY 5: CERTIFY GOOD FAITH EFFORT BEFORE FILING DIS-
COVERY MOTION

Policy Before CJRA Plan

Existing Local Rule 104.7 already required counsel to confer concerning discovery
disputes and make sincere attempts to resolve the differences belween them before
filing any discovery motion.

CJRA Plan Implementation
Approved Plan: No change to the prior policy embodied in Local Rule 104.7.

Differences Between Plan and Advisory Group Recommendations: Advisory report
suggested incorporating into the Local Rules and/or scheduling orders a set of dis-
covery guidelines (similar to those used in Maryland state courts) and a code of dis-
covery conductl. Subsequently, discovery guidelines and a code of discovery conduct
have been adopted, incorporated into the Local Rules, and referred to in the uniform
scheduling orders.

Ftienstra (1995),
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Differences Between Plan and Implementation; None reported.

CIRAPOLICY 6: ALTERNATIVE DISPUTE RESOLUTION PROGRAMS
Policy Before CJRA Plan

The most widely accepted ADR practice in the district was settlement conferences.
Magistrate judges and willing senior judges held settlement conferences at the re-
quest of the parties. Ordinarily, the judicial officer would require the attendance of
representatives of all parties with authority to make settlement decisions. The
judges were not unanimous regarding the issue of raising, al pretrial conferences,
judicial invelvement in settlement discussions. However, few judges appear to press
attorneys to seitle civil cases. An earlier experiment with a “settlement court” was
not considered successful. There had heen sparing use of summary jury trials.

CJRA Plan Implementation

Approved Plan: The plan’s provisicns included:

1. Settlement conference certification: Counsel are required to certify at the close of
discovery thal they have met to conduct sericus selllement negotiations (see dis-
cussion regarding sample standard scheduling orders in CJRA Policy 2 section}.

2. Settlement Conference with Judicial Officer:

a) Magistrate judges and senijor judges will serve as before in regards to veluntary
settlement conferences.

b) ludges will be encouraged to affirmatively raise, at scheduling and pretrial
conferences, the question of whether counsel believe a settlement conference
would be helpful.

¢} The advisory group's recommendation that sctilement conferences be rou-
tinely scheduled two to four weeks before trial was rejected (due to heavy de-
mands on magistrate judges and scnior judges).

3. Mediation:
a} Nomandatory court-annexed mediation.
) Upon request, the court will offer mediation by non-judicial officers.

c] Mediators will be compensated as agreed by the parties, subject to court ap-
proval.

4, Mini-trials: Will consider holding mini-trials upon the reguest of the parties,

Differences Between Plan and Advisory Group Recommendations:
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1. Serdement certification: The Advisory Group would have required counsel to cer-
tify good faith efforts (o settle cases ar various stages of the litigation process,
rather than only at the close of discovery.

2, Settlement Conferences: The Advisory Group recommended an experimental pi-
lot program of mandatory settlement conferences routinely scheduled two to four
weeks before trial.

Differences Between Plan and Implementation: None reported.

OPTIONAL CIRA TECHNIQUES

The C[RA indicates that each court shall consider and may include the following five
litigation management techniques:b

L Requiring that counsel jointly present a discovery/case management plan at
the initial pretrial conference:

The plan made no mention of this requirement. However, a version of a discovery
and case management plan is to be generated at the initial scheduling conference.

Il. Requiring that each party be represented at each pretrial conference by an
attornev with authority to bind that party:

This was required by Local Rule 106.6 before CJRA, and has been retained.

HI. Requiring the signature of the attorney and the party for all requests for dis-
covery extensions or postponements of trial:

No specific menrion of this technique.
V. Offering a Neutral Evaluation program:

No specific mention of this technique.

V. Requiring the attendance of party representatives with authority to bind to be
present or available by telephone at settlement conferences:

The plan indicated that the judicial officer holding a settlement conference would
ordinarily require the attendance of representatives of all parties with authority to
make setilement decisions.

OTHER POLICIES ADOPTED IN CJRA PLAN

Approved Plan: None.

Bog 1.8.C. $ 473000,
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Differences Between Plan and Advisory Group Recommendations: The Advisory
Group made a recommendation regarding the Office of the Clerk of the Court: Tt
urged the District to continue to take full advantage of improvements in computer
technologies and also to create one or two positions for individuals who could re-
spond to public inquiries. The plan did not embrace this suggestion, but the court is
engaged in a major automation improvement program.

The Advisory Group also urged the President and Congress to act promptly in filling
vacancies and (o consider the impact on courts of new legislation. Similarly, Appel-
late Courts should consider the impact of decisions on the lirigation process.
Lawyers must meet their cthical duty 10 act in the best interest of clienis (not them-
selves) and should seek just resalution in the most expeditious and least costly man-
ner.

Differences Between Plan and Implementation: None reported.






Appendix L
OVERVIEW OF CJRA PROGRAM IN NEW YORK, EASTERN DISTRICT

OVERVIEW OF IMPLEMENTED CJRA PLAN

This is a comparison district, not a pilot district, so a CJRA plan had to be imple-
mented by December 1, 1993, and it did not have 1o contain the six pilot program
principles. However, in many respects this district has operated like a pilot district,
This district’s plan was adopted December 17, 1991 and implemented on February I,
1992, The plan included an expanded ADR program, which became operational on
July 1, 1992,

‘The CJRA advisory group’s report! identified three principal causes of unnecessary
expense and delay: (1) a large criminal docket that had grown faster than the
national average and had been accompanied by a dramatic increase in non-trial
criminal proceedings, coupled with increases in civil filings; (2) spacc shortages in
the present facilities; and (3) the failure to prompily fill vacant judgeships. These
conclusions regarding causes ol cost and delay were supported by what the advisory
group learned during its investigations and by statistical analysis. Given these
institutional impediments, none of which is addressed by the CJRA, the advisory
group concluded that its recommendations for improving the conduct of litigation
within the district would “produce at best peripheral improvements because of the
failure to commit adequate resources to the civil justice system in the district . .. ."
The advisory group was also of the view that within the institutional limitations it
faced, the court was operating efficiently.

The advisory group pointed out that many of the procedures proposcd by the CIRA
had already been implemented in this district prior te the enactment of the CJRA, es-
pecially citing Local Civil Rute 49, Standing Orders on pretrial management.2

]We.&ely et al. (144%1) {hereinafter referred to as the advisory group reporr). The 27-person conimittee also
had five ex officio members including the district's Chief Judge and Clerk of Court, Professor Edward D.
Cavanagh was the reporier. Members inciuded attorneys from practices of varying sizes and lucales. cor-
porate general counsel, attormeys from the government and community law officers, the federal defend-
et’s oifice, law school faculey, and lay persons. The group met as a body and in working subgroups. Mem:-
bers conducted interviews with each of the judicial officers of the disirict. A survey of 2,200 attorneys was
made (437 responses), The Interim Report was disseminated 1o practitioners, academics, the public, and
bar associations in the metropalitan area, and a public hearing was held prior to submission of the final
repant Lo the courl.

2[ strer from Edwin Wesely, Chair, Committee on Civil Litigation, EJ3NY., to RANI, August 19, 1996.
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‘The advisory group made three major proposals aimed at expediting civil liligation.
First, it endorsed, on an experimental basis and subject to limited exception, the
adoption of mandalory automatic disclosure prior 1o discovery in all cases (including
disclosure of information concerning all documenis in the custody and contral of the
partics bearing significantly on claims and defenses). Second, it endorsed presump-
rive limitations on the number of interrogatorices and depositions, but only where the
parties cannot agree and the court does nol impose limitations. Third, it endorsed
an expanded ADR program, which not only would include the current mandatory
court-annexed arbitration program lor cases invelving less than $100,000, bul also
would add a court-annexed mediation program and procedures for early neutral
evaluation. The advisory group was of the view that the pretrial phase of civil cases
ran smoothly due largely (o the Standing Orders on Discovery and the practice
among cach of the district judges of referring all non-dispositive pretrial matters to
magistrate judges. The advisory group did not endorse changing the current differ-
ential case management system to incorporate more-formal tracks.

The CJRA plan® adopted by the court accepted the recommendations of the advisory
group. Alter the advisory group report was submitted, the court requested that the
advisory group also draft @ proposed plan. The Board of Judges promulgated the
plan as proposed by the advisory group without change, but did make one addition,
cmpowering a judge 10 suspend operation of any or all of the provisions of the plan
for cause shown,

The annual assessments? indicate that since the plan was implemented, the advisory
group has met periodically with the court and with the bar 10 evaluate its eflficacy.
The advisory group found that during the first vear of the plan both bench and bar
were slow 1o integrate the plan provisions into their practices. In particular, there
was widespread ignorance of mandatory automatic disclosure and underutilization
of court-annexed mediation and ENL. I[n the second year of the plan, ADR referrals
increased significantly, particularly referrals for ENE. The effect of mandatory
automatic disclosure on litigation is less clear. The advisory group conducted two
surveys of practitioners regarding mandatory automatic disclosure, the first in
January 1993 and the second in October 1994, The results of the 1993 survey demon-
strated a widespread lack of awareness of mandalory automatic disclosure among
the district’s practitioners. The resolts of the 1984 survey demonsirate a greater fa-
miliarity among attorneys with the concept of mandatory automatic disclosure, and
provide some insights as to attitudes regarding this practice.

A second source of information on the efficacy of mandatory automatic disclosure is
the magistrate judges. ‘The magistrate judges believe that mandatory automatic dis-
closure has had a benelicial impact on the pretrial process. While recognizing that
some litigants opt out of mandatory disclosure by stipulation, the magistrate judges
believe that mandartory automatic disclosure, where used, has had the positive effect

Inited States District Court for the Bastern District of New York (1991 (heteinafter referred w as the
pian).

4[:21\-’21:‘1;3!.‘;}1 19923, and letter from Ldwin Wesely, Chiair, Comnmtittee on Civil Biigation, ETUNY, o RANID.
May B, 1990,
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of jump-starting discovery and settlement discussions. The advisory group has un-
dertaken 10 meet with magistrate judges individually 1o ascertain further their views
on the eflicacy of mandatory automatic disclosure.

The advisary group has continued to monitor the impact of the plan and (o consider
possibie changes in the plan. In the fall of 1894, the advisory group impaneled a
subgroup to explore whether the plan should be amended to conform to the 1993
Amendments to the Federal Rules of Civil Procedure. The advisory group agreed
with the subgroup that while, in general, conformity is desirable, no changes should
be made in the plan at the present thne. The advisory group recognized that the im-
plementation of the pian had created much uncertainty among practitioners but
concluded that changes now—relatively early in the life of the plan—would only ex-
acerbate the problem of uncertainty.,

CJRA POLICY 1: DIFFERENTIAL CASE MANAGEMENT
Policy Before CJRA Plan

This district had no formal policy of differential case management. However, there
was an informal policy calling for special treatment of habeas corpus and Social Se-
curity cases, mandatory court-annexed arbitration of cases involving $100,000 or
less, and special treatment of complex cases by the assigned judge according to par-
licular case needs. Pretrial management was conducted by magistrate judges.

CJRA Plan Implementation

Approved Plan: The pian embraced existing practices. The stated basis lor this de-
cision was that modification might lead o delay and inefficiencies. The district will,
however, continue to evaluate formalized tracking systems and remains open (o this
concept.

Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: None reported.

CIRA POLICY 2: EARLY AND ONGOING CONTROL OF PRETRIAL BY
JUDICIAL OFFICER

Policy Before CJRA Plan

The general practice among judges in this district is to refer all civil cases, except
some complex cases, to magistrate judges [or all non-dispositive pretrial purposes.
Magistrate judges are routinely assigned to cascs at the same time a district judge is
assigned, and the magistrate judges are responsible for all phases of pretrial man-
agement. Scheduling Orders pursuant to Fed.R.Civ.P 16(b) are routinely issued sct-
ting forth the dates of discovery cutoff, by which additional parties are to be added or
pleadings amended, and by which substantive motions are (o be filed. With respect
to dispositive motions, the practice varies among the judges. All judges have their
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own individual rules regarding motion practice before them, including the necessity
of a pre-motion conference, briefing schedules, page limitations on briefs and the
desirability of oral arguments.

CJRA Plan Implementation

Approved Plan: The plan included a number of refinements in pretrial procedure:

1.

Discovery Limits.

a) For civil cases filed on or after February 1, 1992, a presumptive limit of 15 inter-
rogatories is established but only if the parties do not otherwise agree or the
court does not otherwise direct. The limit does not apply in actions under 28
US.C.§3100, 18 US.C. $981, or 21 US.C. § 881.

b} For civil cases filed on or after February 1, 1992, a presumptive limit of 10 de-
positions per side is established, but only if the parties do not otherwise agree
and the court does not otherwise direct, Plaintiffs and defendants are each
considered one side, and all other parties are another “side.”

. Motion Practice.

a} Judges are requested to keep motion hearings scheduled for any given day to a
reasonable number.

b} Motions should be decided in a reasonable time. The Clerk’s Office will ascer-
tain the status of all motions pending for more than six months after final
submissian; these reports are publicly available, but are not automatically sent
to all parties,

¢} The court may convene a pre-motion conference on dispositive motions,

d} The provisions of Standing Order 4 regarding discovery motions are extended
to permit the use of letter submissions in procedural motions.

¢} Since the plan has been adopted, Standing Order 4 was broadened to provide
that all non-dispositive pretrial matters shall be routinely referred to magistrate
judges.

Pretrial Conferences.

a) Counsel should conler on a possible Scheduling Order prior to any scheduling
conferences (current Standing Order 3(b}).

b} An Initial Pretriat Conference shall be held face-1o-face with the judicial officer
untess impracticable. All cases will have a final Pretrial Conference, Other
conferences will be held ai the discretion of the court.

¢} The initial Pretrial Conference agenda would include issues set forth in
Fed.R.Civ.P. 16, plus:

i) Identification, delinition, and claritication of issues of fact and law in dis-
pute.
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ii)  Stipulations of agreed facts and law.
iii}  Scheduling of cutoff dates for discavery, and amendment of pleadings.

iv)  Scheduling of dates for filing and hearing motions, future conferences,
and trial.

vl  Management of discovery (including control, scheduling, and orders af-
fecting disclosure and discovery pursuant to Fed.R.Civ.P. 26 and 28-37),
and motion practice where appropriate.

vi}  Bifurcation of trials and an order for separate trials under Fed.R.Civ.P.
42{b} regarding any claim or issue of fact.

vii) Procedures for management of expert witnesses.

viii} Feasibility of settlement, the use of ADR (including settlement judges,
early neutral evaluation, and mediation), or reference of the case or cer-
tain matters to a magistrate judge or Special Master.

{x) Having all requests for discovery or trial continuances signed by counsel
and communicated to the parties.

X}  Use oftestimony under Fed. Rules of Evidence 702.
xt)  Appropriateness of Fed.R.Civ.P. 56 summary judgment.

xii)  Orders for early trial presentation of evidence that could be used as a ba-
sis for a judgment.

xiii} [stablishing reasonable limits on the length of time for presentation of
evidence and on the number of withess or documents presented.

xiv) Consideration and resolution of any other matters,

4, Trial date settings. The plan does not require trial within 18 months of filing of
complaint. The advisory group was of the view that the time to trial be dictated by
the needs of the case and that a flat 18-month deadline could actually increase
costs in some cases. The plan does, however, create a mechanism of the reas-
signment of trial-ready cases when the assigned judge cannot reach the case
within a reasonable time (but in no evem more than six months).

Diiferences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: None reported.

CIRA POLICY 3: MORE INTENSIVE MANAGEMENT OF COMPLEX CASES
Policy Before CJRA Plan

Management was lefl to the individual judicial officer’'s discretion. The general
practice among judges in this district is to refer all civil cases, except some complex
cases, Lo magistrate judges for all non-dispositive pretrial purposes. Magistrate
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judges are routinely assigned to cases at the same time a district judge is assigned,
and the magistrate judges arc responsible for all phases of pretrial management,

CJRA Plan Implementation

Approved Plan: It is acknowledged in the plan that complex cases need greater-
than-normal hands-on control, To facilitate fulfillment of this need the plan indi-
cates:

1. Cunferences arc to be held at teast cvery six months for motion and discovery dis-
cussions.

2. Periodic settlement conferences are also to be scheduled.

3. Clients are w auend conferences if deemed useful by the court.

4, Staged, ticred, or milestone discovery is to be considered (e.g., discovery might
initially be limited to matiers that deal with jurisdictional or liability issues and
then be subsequently extended).

. The court may designate lead counsel for each side when there are multiple par-
tics.

=1

The CIRA plan suggests that judges may wish to exercise greater hands-on control in
complex cases than in other cases. However, the degree of participation of the
magistrate judge is left up to the district judge in each case.

Differences Between Plan and Advisory Group Recommendations: None,

Differences Between Plan and lmplementation: None reported.

CIRA POLICY 4: EXCHANGE OF DISCOVERY INFORMATION
Policy Before CIRA Plan

Na early automatic exchange required.

CJRA Plan Implementation

Approved Plan: Early Automatic Disclosure. The plan accepts a program of manda-
tory automatic disclosure prior to discovery. Features of the program include:

1. For 18 months, in every civil case filed after February 1, 19929 (excluding social se-
curity, habeas corpus, pro se, and civil rights cases with an immunity defense),
parties must disclose or provide:

a) The identity of all persons with pertinent information respecting claims, de-

lenses, and damages.

o . - . . A
“The period lias subsequently been extended by the Court, and is set to exprire on July 31, 1997,



Overview ot CJTRA Program in New York, Eastern District 161

b) A general description of all documents bearing significantly on claims and de-
fenses that are within a party’s custody and control.

¢} An authorization to obtain medical, hospital, no-fauit, and worker's compen-
sation records.

d} The documents relied on by the parties in preparing the pleadings or expect to
use 1o support allegations.

e} The contents of any insurance agreement.

2. Requiring plaintiffs and the defendants to disclose the information listed under
item 1 above within 30 days after service of the answer, and, for any party that has
appeared, within 30 days alter written demand {which includes the demanding
pariyv's disclosures).

3. Failure to disclose shall not be excused because investigations are not completed,
or because the other party's disclosures are not sufficient or have not been made.

4. The court may impose Fed.R.Civ.P. 37(b) sanctions upon failure to disclose.

5. Nine months after the ptan’s effective date, the advisory group is requested to be-
gin a study of the operation of the automatic disclosure procedurces and report to
the court.

Expert Evidence Disclosure. The plan requires that every party should disclose all ex-
perts and expert evidence to be presented at trial. This disclosure should be at least
30 days before the ready-for-trial date ot as the court orders, or, il used solely to con-
tradict, within 30 days after disclosurce of the evidence being contradicted was made.
The dury to disclose shall be ongoeing. [tems include:

1. Statements ol all opinions expressed and the hasis and reason for each opinion.
2. Identification of the information relied upon in forming the opinion.

3. Tables, charts or other exhibits to be used as a summary of data or in support of
experts.

4. Qualifications of the expert, including a curriculum vitae and a bibliography.

5. A listing of all cases the expert has been involved with in the past four years.

Witness, Documents, and Exhibits Disclosure. The plan requires that in every civil
case filed on or atter February 1, 1992, at least 30 days prior to trial {or other date by
order), the parties must disclose certain information regarding witnesses, docu-
ments, and exhibits. Any objections regarding the use of designated deposition tes-
timony under Fed.R.Civ.P. 32(a} or the admissibility of other materials identified
must be made within 14 days of the disclosure. Failure to do so would mean that any
such objections (other than those under [Fed. R. Ev. 402-403) would be deemed
waived absent good cause shown. The disclosure would include the name, address,
and telephone of each potential witness and the idenlification of each document or
exhibit expected to be offered at trial.
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The CJRA advisory group surveyed lawyers regarding early mandatory disclosure for
cases filed after the plan was adopted. Their annual report indicated:® “Survey re-
sulis at this stage are neither a ringing endorsement, nor a condemnation, of
mandatory disclosure. About half the respondents said that mandatory disclosure
improved pretrial discovery, and about half said that there was no change. A major-
ity also said that mandatory disclosure had made either no contribution or a slight
contribution to easing the problems of undue cost and unnecessary delay. On the
other hand, an overwhelming majorily said that mandatory disclosure had no nega-
tive effects on pretrial discovery.” “A majority (55%) would make mandatory disclo-
sure & permanent part of the local rules, and an additional 23% would make manda-
tory disclesure a permanent part of the local rules if modifications were made.” “It
appears from these data thal the parade of horribles predicted by some critics of
mandatory disclosure has not come to pass. On the other hand, it is not clear the
extent to which mandatory disclosure has improved the operation of pretrial discov-
ery, it at all. The vast majority of respondents have had little experience with
mandatary disclosure.””

Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: None reported. The December
1993 amendments 1o Federal Rule of Civil Procedure 26(a)(1) concerning mandatory
initial disclosure have not been adopted in this district.? However, the local rule re-
quires mandatory disclosure that is more extensive than that specified in Rule
26{a)(1).

CJRA POLICY 5: CERTIFY GOOD FAITH EFFORT BEFORE FILING
DISCOVERY MOTION

Policy Before C]RA Plan

Pursuant to Standing Order 6 and Civil Rule 3(f}, attornevs must certify a good faith
effort to resolve disputes before filing discovery motions.

CJRA Plan Implementation

Approved Plan: There was no discussion in plan of this principle because the con-
cept had already been implemented by local rule.

Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: None reported.

ﬁ‘v‘»"cstf}y etal. (144, pp. 5-6.

Ttndeed, nearly 40% state that they have had no experience with mandatory disclosure, even though their
cases were clearly governed by the Mlan.”

8stienstra (1995),
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CIRA PGLICY 6: ALTERNATIVE DISPUTE RESOLUTION PROGRAMS
Policy Before C}JRA Plan

The district has had in place for a number of years a program of compulsory court-
annexed arbitration in cases where the amount in controversy is $100,000 or less. In
1891, L1 percent of the cases filed were referred to arbitration.

CJRA Plan Implementation

Approved Plan: Features of the ADR program will include:

1. A continuation of the Court Annexed Arbitration program {pursuant to Local Ar-
bitration Rule, amended February 1, 1991). All claims for money damages {except
Social Security, tax matters, prisoners’ civil rights, and constitutional rights cases)
involving $100,000 or less will be sent to arbitration. Dissatisfied parties may ob-
tain trial de novo, but if the result is iess favorable for the requesting party than
the arbitration award, that party would pay the arbitrater’s fee, unless in forma
pauperis). The pancl would consist of a single arbitrator unless a party requested
three. In 1983, 10 perceni ol the cases filed were relerred to arbitration.

2. A program of Early Neutral Evaluation is estahlished. It uses as evalualors a panel
of attorneys who are experts in various types of civil cases. The evaluators are to
be approved by the court, but serve pro bono. The court would refer cases for
evaluation and recommendation as well as for identification of the primary issues
in dispute, exploration of settlement possibilities, assistance with the discovery
plan, and case assessment. The evaluation is non-binding. The program is con-
sidered experimental and will be reviewed on a regular basis.

3. Magistrate judges piay a significant role in pre-trial civil case management, includ-
ing early settlement efforts. This role for magistrate judges in prerrial manage-
ment and settlement is considered to be part of the court’s CJRA efforts, although
the plan itself does not elaborate on this. In addition, upon consent of the par-
ties, the court may refer cases 10 a magistrate judge for an “early, firm trial date.”?

4. Settlement Conferences are to be convened before a judicial officer in every case,
uniess the assigned judge deems them to be unwarranted.

5. Special Masters may be appointed by the assigned judge pursuant to Fed.R.Civ.P.
53.

8. A program ol court-annexed mediation is established wilh a panel approved by
the court to serve as mediators. Litigants may either choose from this panel, en-
gage a separate mediator, or seek assistance [rom any reputable ADR organiza-
tion. The parties pay the mediators’ fees. The program is considered experimen-
tal and will be reviewed on a regular hasis.

Isifton (1996} amends the CjRA Plan to delere the paragraph that indicates, upon consent of the parties,
that the court may refer cases to a magisrrate judge for an "early. fiom trial date.”
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7. 'To increase awareness of the availability of alternatives to trial, counsel will re-
ceive a pamphlet describing the various ADR mechanisms. Lf appropriate, the ju-
dicial officer will also advise litigants of possible litigation alternatives at the inirial
pretrial conference. ¥

8. The court will appoint an administrator w supervise the various ADR programs.
The responsibilities of this position will include educaring bench and bar regard-
ing ADR, as well as oversight of the programs, linding voluntecers, certification,
training and monitoring.

Differences Between Plan and Advisory Group Hecommendations: None,

Differences Between Plan and Implementation: Court-annexed mediation and ENL
were slow to catch on in this district, but referrals began to pick up following efforts
of the ADR administrator to educate the bench and bar on the potential benefits,
Most ADR referrals have come {rom district judges. Magistrate judges, however, have
been reluctant to refer matters to mediation in part because of the added costs to the
partics and in part because, under the Standing Orders, magistrale judges have been
handling settlement discussions early in the proceedings. ENE, on the other hand,
has started to expand but in a different way from that envisioned by the advisory
group and in the plan. Judicial oflicers have begun referring matters to ENE at the
end of discovery rather than at the outset of discovery. This practice developed be-
cause many civil cases, although trial-ready, could not be reached by the assigned
judge because of that judge’s criminal calendar. Knowing that these cases were at a
standstill and that the parties are not charged lor the evaluator’s services, judicial of-
ficers have referred some of these matters to ENE, hoping that the process may lead
to settlement. Thus, early neatral evaluation was shifting 10 lafe ncutral evaluation,
The ADR administrator has reported a recent trend to making ENE referrals earlier in
the case, thereby making ENE truly early neutral evaluation. The number of ADR re-
ferrals to ENE and mediation combined between June 30, 1992 and April 24, 1995
was 233, of which 83 settled. 72 returned unsertled, and 78 were stitl pending, ' As of
June 30, 1996, 444 cases have been referred to ADR, 148 cases have settled, and 136
were returned unscttled (160 cases were pending}. 12

OPTIONAL CJRA TECHNIQUES

The CJRA indicales that each court shall consider and may include the following five
litigation management techniques: 13

I.  Requiring that counsel jointly present a discovery/case management plan at
the initial pretrial canference:

e district no Tomger disrvibaates an ADR punphtet,

U errer from Fdwin Woesely, Charr, Committee on Civil Litigation, FILNY. 10 RANTY, May 14, 1995,
Y21 etrer from Edwin Wesely, Chalr, Cotmmittee on Civil Litigation, TL1UNGY. 1o RAND, August 15, 19946,
BAo6 1.5.0. § 473003,
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The plan incorporates Standing Order 3{b) which requires the parties to confer on a
possible scheduling order prier to the initial scheduling conferences. The plan does
not specifically address case management plans. Accordingly, the requirements of
Fed.R.Civ.P. 26(1) requiring the parties 10 meet and confer regarding a plan for dis-
covery isin effect.

1. Requiring that each party be represented at each pretrial conference by an
attorney with authority to bind that party:

This requirement, contained in Ped.R.Civ.P. 16{c), is incorporated by reference into
the plan.
1.  Requiring the signature of the attorney and the party for all requests for dis-

covery extensions or postponements of trial:

The plan specifies that this issue be an item on the pretrial agenda..
V. Offering a Neutral Evaluation program:
The plan provides {or this. Sce the discussion under CJRA Policy 6.

V. Requiring the atlendance of party representatives with authority to bind to be
present or available by telephone at settiement conferences:

This requirement, contained in Fed.R.Civ.P. 16{(¢), is incorparated by reference into
the plan.

OTHER POLICIES ADOPTED IN CJRA PLAN

Approved Plan:

1. Trial Practices,

a) Expert Witnesses. Tn bench trials, the court may order that direct testimony be
submitted in writing, and that only cross-examination be done live. Also, ex-
pert testimony may be taken by deposition. Further, the court may take ex-
perts’ testimony out of the normal order of proof, if it would aveid delay or fa-
cilitale understanding,

b

Jury Sclection. The assigned judge may determine the extent of attorney par-
ticipation, including submission ol written guestions to the court for prospec-
tive juror.

¢) Bench Trials are Lo be encouraged and cases will be given a date certain for trial
il the parties consent to trial by a magistrate judge. '

Vldirton (1996) amwends the CHRA Plan 1o delete the paragraph that indicates, upon consent of the parties,
that the court may refer cases to a magistrate judge for an "early. firm trial date.”
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d) The court may require parties to file a pretrial statement of stipulated facts, and
facls in dispute.

e) Objecrions 10 documentary evidence will be made by motions in limine, when
such evidence has been designated at least 10 days prior to trial.

t) Ixhibits {except those used {or impeachment or rebuttal) shall be marked prier
to trial.

g} The court may order that direct testimeny be submitted in writing,
2. Other Discovery Rules.

a) Fed.R.Civ.P. 30(b}{4) requests for recording depositions by non-stenographic
means are 1o be presumptively granted.

3. Sanctions.

a} Parties seeking sanctions under Fed.R.Civ.P. 11 must give notice to the violator
at the time of violation, and may move for sanctions only if the conduct in
question did not cease. Rule 11 motions must be made by a separate applica-
tion and may not simply be appended to other motions.

4, Attorney's Fees.

a) Common Fund Cases. [n the court’s discretion, fees may be awarded on a per-
centage basis if the matter settles carly and without significant attorney time
having been expended. The percentage shall be calibrated to encourage early
scttlements. In cases that settle after significant attorney time is expended, the
fee shall be based on a percentage of recovery. Attorneys, however, shall
subimit time records; and the lodestar method shall serve as a guideline.

z

Statutory Fee Cases. Plaintiff's attorney’s fee applications and documentary
support (number of hours, work performed) should be directed to defendants
within 30 days ol entry of final judgment. Portions of the award that are not
contested are to be paid promptly, and disputed matters are to be referred to
the courl. The fee award should approximate actual fees charged in non-
statutory fee matters. The court should use the rate that the plaintiff's atlorney
charges private clients in non-contingent matters since this would be a pre-
sumptive indicator of a reasonable rate.

Differences Between Plan and Advisory Group Recommendations: None.

Differcnces Between Plan and Implementation: None reported.




Appendix M

OVERVIEW OF PILOT PROGRAM IN NEW YORK, SOUTHERN
DISTRICT

OVERVIEW OF IMPLEMENTED CJRA PLAN

The CJRA advisory group’s report! stated that the civil docket of the district did not
appear to be burdened by excessive delay (although the number of pending civil
cases had recently increased). Magistrate judges, overburdened with current
responsibilities, should be used differently. A survey of lawyers and judges suggested
that excessive cost was at times occasioned by discovery practices. Motion practice
need not lead to increased cost if pre-argument conferences are used effectively,
However, the high level of judicial vacancies is the factor most responsible for delay
in case disposition. The advisory group recommended: early judicial management of
civil cases; a differential case management system under which judges could assign
cases 1o Expedited, Standard, and Complex tracks; mandatory disclosure
requirements and mandatory mediation for all Expedited cases; mandatory
mediation for a random sample of the Standard and Comptex track cases; and
several refinements in pretrial procedures (such as holding Case Management
Conferences covering several topics, and setting firm deadlines for pretrial}.

The CJRA plan? adopted by the Court indicated that the dacket showed an expanding
number of pending cases and increasing delay in holding trials. Delay arose in part
because of the provisions of the Speedy Trial Act, and in part because of unfilled ju-
dicial vacancies (7 out of 28 authorized judgeships). The docket showed no other ex-
cessive delay. The plan generally adopted the recommendations of the advisory
group in principle, but did not specify the detail in the plan itself. Those details,
usually consistent with the advisory group’s detailed recommendations, were pub-
lished in early 1993 by the courtin a “guide” to the CJRA pfan.?

ISweet et al. (1991). The advisory group consisted of two judges and public- and privare-sector attorneys
who practiced regularly in the district as wedl as a lay member of the community. It sent a questionnaire to
the judges of the caurt and 3,000 practicing attorneys {completed by 505 attorneys) and also conducted a
detailed analysis of approximarely 2,000 closed cases,

2United States Distier Court for the Southern District of New York (1991) (hereinafter refecred to as the
plany.

31_In1'1'ed States District Couwrt for the Southern Distrier of New York (1993).

167
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The first annual assessment of the CJRA plan indicated that, with the exception of
mediation, “the plan has not had any significant impact on the conduct of civil liti-
gation in the Southern District of New York.” ¢ Two major factors contributed to this
result: the pressure created by chronic judicial vacancies and the need to attend to
the criminal docket limit the amount of time the court can devote to civil trials; and,
with the exception of mediation, the case management techniques embodied in the
plan were censistent with the established practices of the court. An assessment of
whether cost and dclay have been affected cannot be done until more experience is
accumulated under the plan and more data are collected. The court has also imple-
mented standardized discovery in prisoner pro se cases, and moved forward on
technological improvements.

The second annual assessment by the CJRA Advisory Group recommended substan-
tial changes. Regarding differential case management tracks, the advisory group
“believes that the case designation process has not served a useful purpose and
should be terminated. Given the current case load and the variety of cases within
each judge's docket, classification of 4 small portion as expedited has served no use-
ful purpose and is unlikely to do so in the future.” ® It pointed out that complex cases
will always be treated differently on an ad hoc basis by judges, and that only 15
percent of all cases filed in 1993 were ever given a track designation by the court. Ina
random sample of 55 expedited track cases, 64 percent of the lawyers were not aware
of the automatic disclosure requirement of the plan, and "no trial setting was made
within the first year in 43, and only 4 trial dates were set at the initial case manage-
ment conference as the Plan provides.”% The failure to designate track assignment
has had the unfortunate side effect of limiting the flow of cases to mediation, because
the track designation is the trigger point for mediation referral. Consequently, the
advisory group recommended a new referral process for mediation. After 120 days of
a case being filed, the judge will receive a notice from the CJRA staff attorney advising
that a mediation session for the case has been scheduled, unless the judge advises
otherwise (if this new process were to create an overwhelming casejoad for media-
tors, then a system would be developed for adjusting the number of cases referred).
The court adopted the advisory group's recommendation and eliminated the track
system from its plan in mid-1985.

CJRA POLICY 1: DIFFERENTIAL CASE MANAGEMENT

Policy Before CJRA Plan

Case management was a matter of judicial discretion.

ASweet e al. (14994}, p. 2.
PSweet ot al. (1995, pp. 2-4.
Boweet of al. (1995}, pp. 2-3,
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CJRA Plan Implementation

Approved Plan: The plan calls for;

1. A simplified casc assignment system and a ditferential case management system
for "Complex,” "Standard,” and “Expedited” cases.

2. Designation to case track is to be made by the judge based upon “Case Informa-
tion Statements” filed by the partics, or by a determination made at a Casc Man-
agement Conference, Designation of the track is made by the judge after the ini-
tial Case Management Conference.

3. In Expedited cases, deflined categories of relevant documents will be produced
avtomatically, discovery will be limited, and trial will be set within one vear of
service of the complaint unless good cause is shown. An expedited case is one
which is relatively simple, where it s belicved that there will be no more than two
depaositions per party, where documents to be exchanged arc clear-cut in nature
and relatively small in volume, where the use ol interrogatories will be minimal,
where there will be little or no motion practice, and where relatively litle jfudicial
supervision is needed. All expedited cases will be in a program of mandatory
court-annexed mediation {see the CJRA Policy 6 discussion below},

4. Complex and Standard cases will have a Case Management Plan developed at the
Casc Management Conference. 1tis anticipated that the Standard category will be
the largest, and it shall include those cases which (he parties do not believe can be
tried within one year of filing &ur which do not involve an unusuatty large number
of partics, complex issues, or anticipated discovery disputes and motions. In
Standard and Complex cases, voluntary court-annexed ADR mechanisms will be
discussed at the Case Management Conference. Two thirds of Standard and
Complex cases, randomly selected, will be assigned to the mandatory mediation
program.

Differences Between Plan and Advisory Group Recommendations: The advisory
group recemmended the establishment of formal guidelines for track designation. It
also suggested procedures whereby a party could argue against an Expedited classifi-
cation and a definition of the scope of the automatic discovery to be produced in Ex-
pedited cases. The plan largely left these issues to the discretion of the judge, al-
though the guide to the plan issued by the court in January 1993 provided more de-
tails that address the advisory group’s concerns.

Differences Between Plan and [mplementation: The plan has been implemented in
general, but in practice only 15 percent of alt cases [tled in 1993 were ever given a
track designation by the court, and about one percent were classified as complex.
Further, in a random sample of 55 expedited (rack cases, "no rrial setting was made
within the first year in 43, and only 4 trial dates were set at the initial case manage-
ment conference as the Plan provides.”” RANID's interviews with judges suggested
that the track assignment usually did not influence how the case was managed, and

Sweet ef ai, {14999, pp. 2--3.
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that certain judges were making track assignments while other judges were not.
Since not all judges were making track assignments, this means that any observed
differences hetween track and non-tracked cases in terms of cost or time or satisfac-
tionn may be due (e the judges who made track assignments, rather than due to the
track policy itself. The district eliminarted the track system in mid-1895. The intent of
the plan in the area of mediation has not yet been fully realized because mediation
referral only occurs when and if a track designation is made by the judge. Since the
final case track designation does not cccur until the Case Management Conference,
and since in practice most cases were not assigned (o tracks, a significant number of
cases either did nor get o mediation ar all or were assigned to mediation after
normal pretrial activities werc well under way.

CJRA POLICY 2: EARLY AND ONGOING CONTROL OF PRETRIAL BY
JUDICIAL OFFICER

Policy Before CJRA Plan

Pre-motion conferences were already used by most judges. The Court also offered
litigants the option of a trial before a magistrate judge or a senior judge if the as-
signed judge was not available on a timely basis.

CJRA Plan Impiementation

Approved Plan: The plan calls for:

1. Early judicial case managementin all cases.
2. An initial Case Management Conference and a Case Management Plan:

a) An initiat Casc Management Conference should be held in all cases within 120
days of filing the complaint.

b} A Case Management Plan and schedule will be developed for Complex and
Standard cases at the Case Management Conference. The Court and counsel
shall address all necessary topics including:

i} The identification and simplification of the principal issues in contention.

iy  Definition of necessary discovery and its sequence {including an identifi-
cation of the parties with knowledge of facts and relevant documents).

itly  Dispositive motions.
iv) Joinder of additional parties.
v} Counterclaims.

vi)  Settlement and ADR possibilities. [n Standard and Complex cases, there
should be one conference spoegifically devoted to settlement, and this
should occur within one year of filing the complaint.

vil} Reference 1o the designated magistrate judge.
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viii} [Dates for future conferences or other procedures for continuing judicial
oversight.
ix)  Setting of the wial date.
Role for magistrate judges:
a) A magistrate judge shall be assigned by the clerk for all non-Expedited cases,
but this shall not constitute an automatic reference ol the case to the magistrate
judge.

b} The assigned judge may authoerize the magistrate judge to handle pre-trial dis-
covery issues and other items. The advisory group and the court will monitor
and evaluate the role of the magistrate judge.

. Trial Dates:

a) Non-kxpedited cases should have a firm trial date set as early as reasonabtle but
no later than 18 months from filing, unless the court certifies that good cause
exists to do otherwise.

. Muotion Practice:

a) Pre-motion conferences shall be considered where advisable.
b} Motions should be decided with reasonable promptness.

¢t Motions not decided within 60 days of final submissions should be reported to
the clerk by each judicial officer, and a quarterly report shall be circulated 1o all
members of the Court. A statstical summary shall be delivered to advisory

group.

. Dacker Workload:

a) The court should consider steps, including assignment and reassignment of
cascs, to ensure timely judicial attention to the docket.

. Discovery Practice:

a) Adiscovery plan should be formulated at the initial Case Management Confer-
ence,

b} The Court should adopt standardized guidelines for deposition practice,
interrogalories, requests for documents, and discovery of experts.

¢) Discovery disputes should, after good faith resolution efforts by the parties, be
resolved on oral molion or on the basis of a letter submission (two double
spaced pages maximumn). The Court should resolve letter applications as
promptly as possible,

d

—r

Sanctions for faifure to comply with discovery obligations should be imposed
where appropriate.

el Appeals from discovery rulings by magisirate judges on discretionary issues are
dislavored and judges should not hesitate to award sanctions for [rivolous ap-
peals.
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8. Prisoner Pro Se Practice:

a) The Court should establish guidelines, including provisions for certain items of
standardized discovery, to insure prompt and appropriate disclosure,

Differences Between Plan and Advisory Group Recommendations: The advisory
group had called for reducing the load of magistrate judges by eliminaling assign-
ments such as dispositive motions, Social Security appeals, and habeas corpus peti-
tions, and reducing the number of assignments of motions te dismiss pro se cases.
The advisory group also called flor:

1. Hiring additional attorneys in the pro se office.
2. Assigning all pro se cases from the same plaintiff to a single magistrate judge.

3. Requiring attorneys attending the Casc Management Conference fo be autho-
rized to enter into stipulations.

4, Delineating other tssues for the Case Management Conference (including bifur-
cation, applications for recusal or disqualitication, amendments to pleadings,
discovery proceedings, special proceedings for management, and possible in-
fringement of substantive rights).

5. Requiring an addilional status conference for Standard cases if there has not
been a trial within 18 months of service of (he answer.

6. If the assigned judge cannot try the case within two months of the scheduled
date, reassigining the case to another judge lor the purposes of trial with a two-
case credit il given to an active judge; if no other judge is available, the case
would be returned (o original judge.

7. Requiring a proposcd plan ol discovery in all non-Expedited cases to be liled
within 30 days lor the first responsive pleading with a conference 30 days later.

8. Putting a 10 day ceiling on the time in which discovery disputes would receive a
ruling (would allow the magistrate judge to handle il not in 10 days).

9. If the party appealing a magistrate judge’s discovery ruling does not obtain a
more favorable result, requiring the party to reimburse the {ees and costs of the
victorious party.

10. Adopting rules comparable to the Easlern District of New York’s Standing Or-
ders.

Differences Between Plan and Implementation: Nonc are reported. However, sev-
eral elements of the plan are advisory, which leaves implementation of many issues
in the hands of the assigned judge. The cxtent 1o which individual judges have em-
braced the plan's provisions cannot yet be determined,

A new Local Rule 48 was adopted on November 18, 1993, to sel deadlines for
responding to standardized discovery in defined classes of prisoner litigation.
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CIRA POLICY 3: MORE INTENSIVE MANAGEMENT OF COMPLEX CASES
Policy Before CJRA Plan

On average, the court estimates that there are 33 complex cases on the docket of each
judge, Many judges considered that they already followed the advisory group’s sug-
gested practices for complex cases.

CJRA Plan Implementation

Approved Plan: Creates a "Complex” case category. The management of these cases
is individualized by the judge and there is linte explicit difference between Complex
and Standard cases in the plant’s recommendations regarding case management,

Differences Between Plan and Advisory Group Recommendations: The advisory
group had indicated that in complex cases there should be a presumption that each
of the issues that could possibly be raised at a Case Management Conlerence shouid
be addressed (this would fullill the expeciation of early, active, and meantnglul judi-
cial oversight in complex cases). In complex cases, the advisory group also recom-
mended continuing case management conferences, greater use of special masters,
and use of a Case Statement in RICO cases.

Differences Between Plan and Implementation: None reported.

CJRA POLICY 4: EXCHANGE OF DISCOVERY INFORMATION
Policy Before CJRA Plan

Discovery procedures and control were a matter of judicial discretion.

CJRA Plan Implementation

Approved Plan: The only mention of mandatory discovery is for Expedited cases in
which “defined categories of relevant documents will be preduced automatically,”
but the plan iiselt does not deline those calegeries. The court’s published guide Lo
the plan indicates plainiills musi provide all documents relevant (o the subject mat-
ter of the comptlaing, and defendants must provide all documents relevant o the
subject matter of the answer. A document is relevant il it either (1) supports the ma-
terial averments of the pteading or (2) contradicts or otherwise makes less probable
the material averments of the pleading.

Differences Between Plan and Advisory Group Recommendations: The advisory
group defined the scope of the automaltic discovery 10 be produced in Expedited
cases and would have had the automatic disclosure be a two-year pilot program. The
court’s guide 1o the plan, issued after the plan was adopted, closely follows the advi-
sory groups recommendation for which documents should be disclosed in Expedited
cases.
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Differences Between Plan and Implementation: None reported. However, relatively
few cases have been assigned to the expedited track and hence few have been subject
to this disclosure requirement. In a random sample of 35 expedited track cases, 64
pereent of the lawyers were not aware of the automatic disclosure requirement of the
plan.8 The December 1993 amendments to Federal Rule of Civil Procedure 26(a)(1)
concerning mandatory initial disclosure are notin effect in this district,?

CIRA POLICY 5: CERTIFY GOOD FAITH EFFORT BEFORE FILING
DISCOVERY MOTION

Policy Before CJRA Plan

Local Civil Rule 3{f] required good laith consultation to resolve the discovery dispute.

CIRA Plan Implementation

Approved Plan: Discovery disputes should, after good faith efforts at resolution by
the parties, be reselved on ural motion or on the basis of a letter submission.

BDifferences Between Plan and Advisory Group Recommendations: The advisory
group supports the then proposed amendments to F.R.Civ.P. 26(c) and 37 and sug-
gests that Local Rule 3(f) would be morce effective if incorporaied into the Rule 16 or-
der.

Differences Between Plan and Implementation: None reported.

CIRA POLICY 6;: ALTERNATIVE DISPUTE RESOLUTION PROGRAMS

Policy Before CJRA Plan

Since September 1984, the district has had a pilot program utilizing the services of
the American Arbitration Association. Judges could, with consent of the parties, refer
cases 1o the AAA for & conference to discuss possible use of ADR technigues. Counsel
were required to attend the conference. 162 cases were referred through January of
1991 and of those, 49 proceeded (0 ADR (using arbitration, mediation, or @ combina-
tion).

CJRA Plan implementation

Approved Plan: The court proposcd:

1. A two year program of mandatory court-annexed mediation for all Expedited
cases with certain exclusions for specific natures of suit, and for a two-thirds ran-
dom sample of Standard and Complex civil cases. The White Plains office was ex-

Htiensita [F9a).
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cluded. The court will establish a pool of attorneys to scrve as mediators on a vol-
untary basis {qualifications to be established by the court, with credit for pro bono
work to be given). Mediators each receive two days training, and are assigned at
random to cases. Mediation referral can occur only after the Case Management
Conference and then only if the judge assigns the case 10 a management “track.”
Other court activities on the case are not staved during the mediation process.
Cases that do not have a track assignment are not referred to mediation.

2. In Standard and Complex cases, voluntary court-annexed arbitration and other
voluntary ADR mechanisms shall be discussed at the Case Management Confer-
ence. The court's published guide to the plan indicates that cases eligible for me-
diation are those wherein money damages only are being sought, excluding Social
Security cases, tax matters, prisoners’ civil rights cases, and pro se cases,

3. The advisory group will monitor and assess the effcctiveness of ADR mechanisms.

Differences Between Plan and Advisory Group Recommendations: Nong, exceprin
the level of detail of the discussion. The advisory group: called for at least one
person to oversee the Special Mediator 'rogram (raise filing fees to cover the cost)
and an ADR administrator; would have randomly designated two-thirds of all civil
cases seeking money damages {excluding Social Security, tax, prisoner’s civil rights,
pro s¢, and U.S, defendant intentional torts cases) to the mandatory mediation
program (would allow voluntecring il nol selected); described in detail the
qualifications of mediators and the actual cxecution of the mediation program
(timing, where o take place, confidentiality, control groups and evaluation,
sanclions, etc.); recommended that mediation not be held later than 150 days after
last responsive pleading and that the an ADR administrator choose a mediator within
10 davs of referral; recommended that the court provide for other voluntary ADR
options including Early Neutral Evaluations, mini-trials, and summary jury/non-jury
trials. The Court adopted these recommendations, with some refinement, in its
guide to the CJRA plan that was issued in early 1993,

Differences Between Plan and Implementation: The plan has been implemented as
wriiten. However, the intent of the plan in the arca of mediation has not yet been
fully realized because mediation referral only occurs when and if a track designation
is made by the judge, and only 15 percent of the cases tiled in 1993 ever got a track
designation. Since the linal case track designation does not occur until the Casc
Management Conference, and since in practice not all cases are being assigned to
tracks, a significant number of cases either do not get to mediation at all or are
assigned to mediation after normal pretrial activities are well under way.
Consequently, the advisory group in its annual report recommended a new referral
process for medialion. 120 days after a case is filed, the judge will receive a notice
from the CIRA staff attorney advising that a mediation session for the case has been
scheduled unless the judge advises otherwise (if this new process were to create an
overwhelming caseload for the 217 mediators, then a system would be developed for
adjusting the number of cases referred).

The Court hired a CJRA Staff Attorney to implement the mediation program called
for in the plan. In the time pericd from August 27, 1992 to February 16, 1995, 1453
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cases were eligible for mediation. Of the 1453, 445 either were placed in a non-
mediation control group or settled prior to mediation referral. Of the 1008 cases with
amediation session scheduled, 519 were concluded and the remainder had no report
of conclusion of the mediation. Of the 519 with concluded mediation reports, 414
reported all issues were settled. Typical medialion sessions were 3 to 4 hours in
length. In the future, due o lack of CJRA funding to train sufficient new mediators,
the total number of mediation referrals will probably be limited to about 500 per year
{2 or 3 per mediator).

OPTIONAL CJRA TECHNIQUES

The CIRA indicates that each court shall consider and may include the {ollowing five
litigation management techniques:'?

L Requiring that counsel jointly present a discovery/case management plan at
the initial pretrial conference:

The plan requires that a discovery plan be formulated at the initial Case Manage-
ment Conference. The December 1993 amendments o Federal Rule of Civil Proce-
dure 26 are notin elfect in this district.

Il.  Requiring that each party be represented at each pretrial conference by an
attorney with authority to bind that party:

There was no discussion regarding this technique.

III.  Requiring the signature of the attorney and the party for all requests for dis-
covery extensions or postponements of trial;

There was no discussion regarding this lechnigue.

IV.  Offering a Neutral Evaluation program:

There was no discussion regarding this rechnique.

V. Requiring the attendance of party representatives with authority to bind to be
present or available by telephone at settlement conferences:

There was no discussion regarding this technique.
OTHER POLICIES ADOPTLD IN CJRA PLAN

Approved Plan;

1. Requesting authorization for additional magistrate judges.

1098 11.8.0. § 17:3¢h).
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2. Commencing a program of modernizing all existing facilities and assuring that the
new courthouse be able (0 support;

a) Real-time reporting and facilities {computer access, graphic image processing,
eic.).

b} Fax filing.
c) Telephone- and video-conlerencing.
d} Suitable attorney workspace.

¢} Other technological advances mentioned in advisory group report.

Differences Between Plan and Advisory Group Recommendations: The advisory
group recommended reducing the number of case type choices on the civil case
cover sheet. However, this is a system-wide document, and changes to it would re-
quire action by the Administrative Office of the U.S. Court and possibly the Judiciat
Conference.

Differences Between Plan and Implementation: None reperted. Electronic access
to docket information, telephone conferencing, communications with counsel by
fax, and videotaping of court proceedings have all become a standard part of judicial
administration in the district. No network exists linking personal compuiers
throughout the courthouse.






Appendix N

OVERVIEW OF PILOT PROGRAM IN OKLAHOMA, WESTERN
DISTRICT

OVERVIEW OF IMPLEMENTED CJRA PLAN

The CIRA Advisory Group concluded that the court is delivering efficient and timely
services, and viewed its recommendaticns as “fine tuning procedures that could im-
prove what is alrcady an efficient and cost and delay sensitive court system.”!

The court's CJRA plan “accepts and adopts” the recommendations of the Advisory
Group.2 After the CIRA Pilol Program implementation, cases for which Rule 16 con-
ferences are required are tracked and actively managed using a detailed schedule of
about 20 event dates. The new special track contains fewer than 10 cases per year
that are designated at the Rule 16 conference as requiring specialized or more inten-
sive management. The new standard track contains all other cases. Mandatory ex-
change of information early in the case is new and includes identification of expert
witnesses, all documents and data that are likely to bear significantly on any claim or
defense, insurance, and exchange of a privilege log. The district has a new formally
structured voluntary mediation program with about 150 cases per year, in addition to
its preexisting mandatory arbitration program. The plan was implemented in Jan-
uary 1992, with the exception of the mediation program, which was implemented in
April 1992 after development of the formal structure to support the program.

The 1992 Annual Assessment indicated that the provisions of the Plan “have not de-
tracted from the efficient operation of (he Western District court and have added
some procedures that have contributed to the Court continuing its high level of
competent and efficient administration of justice.” No recommendations for change
were made.”

The 1993 Annual Assessment indicates that the plan promotes economy and effi-
ciency. Itincluded a survey of judicial officers and courtroom deputies that found all

TBradford ot al. (1991, p. 59. The 13-person commitiee was chaired by a lawyer, met as a whole four
times, and also worked separately In subcommirtess. The reporter was the Clerk of Court, and judges were
ex-oflicio/non-voting members. The Advisory Group interviewed judicial officers, and conducted a survey
of about 200 lawyers and lirigants.

2 nited States District Court for the Western District of Oklahoma (1991), p.2.
3pradford et al, (1995), pp. 84 and letter to judges Thompson and West, July I, 1993,
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the judges indicaling that because they really adopted or “codified” what they were
doing pricr to CJRA, the impacl of the plan on the court and the judges is “de
minimus.” Courtroom deputics said the main impact that they can see is on the
attorneys and changes expected of them in their practice. ¢

The 1994 and 1995 Annual Assessments both indicated that it continues to appear
that the CJRA plan “promotes efficiency and economy and therelore, satisfies the
purpose of the CJRA ™5

CJRAPOLICY 1: DIFFERENTIAL CASE MANAGEMENT

Policy Before CJRA Plan

The following types of cases were exempt from an initial Rule 16 scheduling confer-
ence by Local Rule: Prisoner cases, Social Security appeals, and other administrative
reviews. In addilion, government collection cases, foreclosure, and bankruptey ap-
peals usually did not have a Rule 16 scheduling conference. All other cases had a
Rule 16 conference and were individually managed by judicial officers.

CJRA Plan Implementation

Approved Plan: Same as before CJRA Plan for cases without Rule 16 scheduling
conference. Plan created five formal tracks with differential case management pro-
cedures, as outlined below. [nitial scheduling conferences generally will not be held
for the first three categories of cases.

1. Prisoner petitions: This includes prisoner petitions tor writs of habeas corpus
pursuantto 28 1).5.C. §2241 and §2254, motions/complaints pursuant to 28 U.5.C.
§1331 and §2255, motions pursuant to Ied. R, Crim. 1. 35 and civil rights com-
plaints pursuant to 42 U.5.C. §1983. These cases are referred Lo a magistrate judge
for a report and recommendation.

2. Social Security: Cases sceking review of a denial of Social Security benefits by the
Secretary of Health and tluman Services. These cases are referred to a magistrate
judge for a repeort and recommendation.

3. Asbestos: Thesc are transferred to the Multi- District-Litigation judge in Pennsyl-
vahia.

4. Spccial track: Cases designated at the Status/Scheduling Conference as requiring
specialized or more intensive management because of their complexity, urgency,
number of parties, number of claims or defenses, volume of evidence, extensive
discovety, other [actors requiring extensive pretrial preparation and management,
or otherwise at the court’s discretion. Management is the same as standard track
except for individual case management plan and perhaps additional conferences.

A8radford et al. (1995), pp. 8-9.
SHeaton ct ak. (1996), p. 16; and Bradford et ab, (19496), p. 13
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The number of cases designated as special track has been fewer than 10 per year,
and the court indicates that before CJRA those cases would have gotten similar
special treatment without the track designation.

5. Standard track: All other cases not designated at the status/scheduling confer-
ernce as requiring assignment to any other track shall be handled in accordance
with the standard practices and procedures of the court as governed by Fed. R.
Civ. P. 16 and Local Court Rule 17.

Differences Between Plan and Advisory Group Recommendations: While the Advi-
sory Group did notformally recommend a (rack system, noting that the court already
systematically treated cases on an individual basis, the courl adopted a track system
to difterentially manage special and standard cases. This was scen by the court as
formalizing existing practice.

Differences Between Plan and Implementation: Nonce reported.

CJRA POLICY 2: EARLY AND ONGOING CONTROL OF PRETRIAL BY
JUDICIAL OFFICER

Policy Before CJIRA Plan

An infual status/scheduling conference and a mandatory settlement conference with
a magistrate judge when the case appears on the published trial docket are held in
civil cases. Generally [inal prerrial conferences are held only as requested. Lawyers
jointly prepare detailed status report before initial conference, and deraited schedule
is set at initial conference with about 20 dates, including trial date within 18 months.
Local Rule limits discovery Lo 30 interrogatories and 30 requests for admission.

CJIRA Plan Implementation

Approved Plan: Same as beflore for standard cases. For special-track cases a case
management plan, more active judicial management, and perhaps additional con-
ferences are required. Court intends to more actively encourage consent to Magis-
trate Judges for all purposes, and the volume of such consents has risen from less
than 10 per year to over 50 in 1992 (see Differences Between Plan and Imple-
menlation for more recent developmenis).

Differences Between Plan and Advisory Group Recommendations: The Advisory
Group suggested that non-jury trials be set for a firm date certain rather than at the
end of a jury term, and (hat rulings on pending dispositive motions should be made
prompily. The adopled plan was silent on these issucs.

Differences Between Plan and Implementation: Technical changes were made in
the wording of the Local Rule for the status/scheduling conference (minor technical
clarifications made in the definition of a couple of the events, and the scheduled se-
gquence of a couple of events). In April 1994, the local rules were amended to limit
interrogatories and requests for admission to 25 cach. The court has had to impaose
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a moralorium on reterrals of consent cases o Magistrate Judges because of their
overwhelming prisoner litigation caseload.®

CJRA POLICY 3: MORE INTENSIVE MANAGEMENT OF COMPLEX CASES
Policy Before CJRA Plan

tndividualized case management,

CJRA Plan Implementation

Approved Plan: Similar to before, except tormalized. The required case manage-
ment plan is to include identification of lead and liaison counsel with responsibilities
of each, suggestions for maintaining confidentiality, description and sequencing of
discovery, timetable for class issues if class action, timetable for dispositive motions,
proposals regarding adding parties, bifurcation, and other subjects bearing on the
administration of the case such as a special master to administer discovery. Fewer
than 10 cases per year receive this special treatment.

Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: None reported.

CJRA POLICY 4: EXCHANGE OF DISCOVERY INFORMATION
Policy Before CJRA Plan

No formal policy.

CJRA Plan Implementation

Approved Plan: Prior to the status/scheduling conference each party shall, without
awaiting a discovery request, disclose to all other parties: identity of expert withesses
and summary of their testimony, general description of all documents and data “that
arc likely to bear significantly on any claim or defense,”? existence of insurance
agreement{s}, and exchange of a privilege log listing documents for which a privilege
is asserted. Moreover, each party is under continuing obligation to supplement or
correct such disclosures, with cach supplement or disclosure to be signed by at least
one attorney of record. Court may impose sanctions if this requirement is not ob-
served. Local Rule 17 was amended June 15, 1993 and clarified that the disclosure
should include the name of “any witness who is known at the time 10 be likely to bear
significantly on any claim or defense.”

Differences Between Plan and Advisory Group Recommendations: None.

B etrer from Chicf Judge David L. Russell to RAND, April 5, 1995,
TUnited States District Court for the Western District of Oklahoma {19911, § 4.1,
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Differences Between Plan and Implementation: None reported. The recent
amendments te Pederal Rule of Civil Procedure 26{a){1} concerning mandatory ini-
tial disclosure are notin effect in this district.®

CJRA POLICY 5: CERTIFY GOOD FAITH EFFORT BEFORE FILING
DISCOVERY MOTION

Policy Before CJRA Plan

Counse] must meet face tc face and confer in good faith before filing discovery mo-
tion (Local Rule 14E) unless one is from out of state, in which case they must confer
by telephone; counsel must certify effort when filing discovery motion.

CJRA Plan Implementation
Approved Plan: Same as before CJRA.
Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: None reported.

CJRA POLICY 6: ALTERNATIVE DISPUTE RESOLUTION PROGRAMS
Policy Before CJRA Plan

Settlement conference 1s mandatory, usually shortly before trial, with magistrate
judge who specializes in these conferences. Formally structured non-binding arbi-
tration program is mandatory for some cases and voluntary for cther cases. Local
Rule 43 has mandatory assignment to non-binding arbitration for cases with money
damages {only} not exceeding $100,000 in which U.S. is not a party and in which
non-monetary relief is judged insubstantial, or in certain cases in which the United
States is a party {e.g., Federal Tort Claims Act money only cases not exceeding
$100,000), Lawvers certify that case does not exceed $100,000 or judge may
determine. Administrative review cases, prisoner, U.S. constitutional rights cases,
and 28 U.S.C. §1343 cases are excluded from mandatory arbitration. Local Rule 17(1)
also permits mediation and summary jury trials. Approximately 150 cases per year
are referred to mandatory arbitration and about 50 volunteer. Although the
magistrate judge-hosted setilement conference was and is the most frequently used
settlement tool, with that and the use of mandatory arbitration and the summary
jury trial in the 1980's prior to the CIRA, ADR and settlement procedures became a
part of doing business in this district.

8utienstra (1995).
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CJRA Plan Implementation

Approved Plan: Same as before CIRA, plus a formally structured voluntary media-
tion program with about 150 cases per year. Local Rule 46 provides for certification
of trained mediators, maintenance of lists of mediators with information about each,
a mediation clerk to administer the program, payment of the mediator by the parties,
discussion of referral to mediation at the Rule 16 conference (it is on the standard
form used by all judges for that conference, and an ADR staff member attends those
conferences), the method of selection of the mediator and timing of the mediation
“at the earliest practical time,” provision of information to the mediator in advance,
confidentiality, and a notice to the court of the results of the mediation. The referral
to mediation usually occurs at the Rule 16 conference and the mediation takes place
30 to 60 days later. The average session lasts about 5 hours, with parties splitting the
mediator’s typical fee of $500 to $750. The volume of arbitration referrals dropped
slightly (to 177 in 1993) after the mediation program was introduced.

Differences Between Plan and Advisory Group Recommendations: Noune.

Differences Between Plan and Implementation: The formally structured program
was authorized as of January 1992, and actually began referring cases to mediation in
April 1992 (due to the Ume necessary to set up the formal program structure and
certify mediators).

OPTIONAL CJRA TECHNIQUES

The CJRA indicates that cach court shall consider and may include the following five
litigation management techniques:”

I.  Requiring that counsel jointly present a discovery/case management plan at
the initial pretrial conference:

Plan requires counscl o confer and jointly prepare a Status Report prior to the Sta-
tus/Scheduling Conference. Matters to be discussed are outlined in detail in Ap-
pendix 1, “Status Report/Final Pretrial Order Form.” in the Plan. While discovery per
s¢ is not one of the required items in the standard report form, discovery deadlines
and the like are to be discussed at the Conference. Advisory Report indicated that
the Group felt that the current Rule 17 largely satisfied this technique but that more
detail in case management would likely lead to increased expenses to parties through
added attorney’s fees.

1I.  Requiring that each party be represented at each pretrial conference by an
attorney with authority to bind that party:

Plan requires counsel with authority 1o commit co-counsel and client for all pur-
poses to appear at the Status/Scheduling Conference. No discussion regarding at-

928 17.5.C. § 4740b).
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tendance at other pretrial conferences. Advisory Report indicated that technique
was already effectively required by Rule 17,

1L Requiring the signature of the attorncy and the party for all requests for dis-
covery extensions or postponements of trial:

No discussion in Plan. Advisory Report felt this requirement to be unnecessary and
cost-ineffective (indicated that lawyers already have an obligation to advise clients of
the status of an action).

IV. Offering a Neutral Evaluation program:

No discussion of neutral evaluation (however, certain aspects may be found in other
ADR programs). Advisory Report thought a neutral evaluation program to be a novel
idea but not without expense and delay.

V. Requiring party representatives with authority to bind to be present or avail-
able by telephone at settlement conferences:

Plan requires the attendance ol 4 person empowered (o fully settle the case at the
mandatory settlement conference, and the local rules that implement arbitration and
mediation contain similar language.

OTHER POLICIES ADOPTED IN CJRA PLAN

Approved Plan: None,

Differences Between Plan and Advisory Group Recommendations: The Advisory
Group made three recommendations [or actions that are beyond the control of the
District Court: (1) appointment of an additional Magistrate Judge; (2) increasing the
jurisdictional amount of diversity cases; and (3} prompt processing and approval of
judicial nominees by Congress. '
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OVERVIEW OF PILOT PROGRAM IN PENNSYLVANIA, EASTERN
DISTRICT

OVERVIEW OF IMPLEMENTED CJRA PLAN

The CJRA Advisory Group indicated that “many of the procedures mandated by the
Act are already in place in this court.”! They also noled that “the most serious prob-
lem facing this court is vacancics on the bench.”2 The report made recommenda-
tions in arcas where the district did not already have the CJRA-mandated procedures
in place, including establishment of standard and special management tracks for
ditferential case management, and mandatory early disclosure of certain informa-
tion.

The court's CIRA plan accepts and implements the recommendations of the Advisory
Group, with some minor fine tuning. After CJRA, cases with Rule 16 conferences are
tracked. The special track consists of cases designated by the lawyers at the time of
filing or by the judge as requiring specialized or more intensive management, and
has been about 7 percent of all cases filed. The standard track contains all other
cases and the district's intent is to have trial within 12 months after filing. Mandatory
exchange of information early in the case includes identification of witnesses, de-
scription of all documents and data that are ikely to bear significantly on any claim
or defense, and insurance. A high-volume mandatory arbitration program has ex-
isted since the late 1970s. Just prior to implementation of the CIRA plan, the district
started a mandatory mediation program in mid-1991 that involves hundreds of cases
per year.” The pian was implemented December 31, 1991.

The Advisory Group's 1993 annual report indicated that the CJRA plan is “working
well and we find no immediate need to suggest substitution amendments.”* The
1994 annual report® also indicated no need to amend the plan at this rime, and noted

1andis et al. {1991}, p. 2. The t5-person comnmittee was chaired by a lawyer, had a law professor and
tormer Director of the Federal Judicial Center as repotter, met as a whole 13 times, and also worked scpa-
rately in subcomumittees, Four judges and the Clerk of Court were ex-officio members. A public hearing
was held and various litigant and other organizarions were surveyed for inputs.

2Landiseral, {1997), p. viii.

3I_Initcd States District Court for the Eastern District of Pennsylvania (1991),
ALandis ot al (1993), p. 11.

SLandis et ak. {1994),
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that the court had claritied that the early maondatory disclosure requirements did not
apply to special track cases. The 1995 annuul report indicated that the program “is
working well in this district” and recommended against amendment of the plan.®
The court has extended (he CJRA plan through December 1997 without amendment.
The advisory group conducted an extensive survey of lawyers regarding early
mandatory disclosure ol inlormation, and the results are discussed in the companion
evaluation report.”

CJRA POLICY 1; DIFFERENTIAL CASE MANAGEMENT
Policy Before CJRA Plan

The following types of cases were exempt from an initial Rule 16 scheduling confer-
ence by Local Civil Rule 16.2: Pro se prisoner civil rights actions, habeas corpus, So-
cial Sccurity appeals, other administrative reviews, government collection cases,
bankruptey appeals, IRS proceedings to enforce summons, ERISA cases, arbitration-
cligible cases, and actions in which no pleading or appearance has been filed on be-
half of any party defendant within 12¢ days from the filing of the complaint. In cl-
fect, four case management tracks existed for habeas corpus, Social Security, arbitra-
tion, and asbestos cases.

CIRA Plan Implementation

Approved Plan: The four tracks that existed before the CJRA Plan were supple-
mented with additional tracks for standard and special (usually complex) cases. The
plan created six formal tracks with differential case management procedures, as out-
lined below. Initial scheduling conlerences generally will not be held for the first
three categories of cases.

1. 1labeas Corpus: Cases under 28 U.5.C, §2241—-8§2255 are usually assigned to a
magistrate judge for report and recommendation.

2. Social Security: Review of denial of Social Sccurity benefits are usually assigned to
a magistrale judge for report and recommendation. The clerk issues a standard
scheduling order within 10 days of filing,

3. Arbitration: Cases designated under Local Civi! Rule 16.1 (generally cases with
money damages only, not exceeding $100,000} are sent to arbitration. A Rule 16
conference is not held, but the court clerk issues a scheduling order and usually
there is no judge involvement until after arbitration is completed. 1f the case hasa
de novo filing after arbitration, most judges accelerate processing of the casc (1o
discourage lilings de novo by parties just to buy time) and usually do not allow
more discovery.

By andis et . (189963, p. 10,
7 Spe Kakalik et al. (1996a),
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Asbestos: Claims lor personal injury or property damage because of asbestos
exposure have their own (rack. [n July 1991 approximately 27,000 asbestos injury
claims from the entire U.S. went into Mulii-District-Litigation in (his district. The
district also has a school property damage ¢lass action (1 case for over 30,000
claims). At Judicial Conference request, these asbestos cases are not part of the
RAND evaluation.

Special management: Cases that do not fall into the four tracks above that are
commonly velerred to as complex as that term is defined in the Manual for Com-
plex Litigation and that need special or intense management by the court because
of one ar more of the following factors: “(1) large number of parties; {2) large
number of claims or defenses; (3) complex factual issues; (4) large volume of
evidence; (5) problems locating or preserving evidence; (6) extensive discovery; (7)
exceptionally long time needed to prepare for disposition; (8) decision needed
within an exceplionally short time; and (9) need to decide preliminary issues
before final disposition.” Tt may include two or more related cases. "Complex
ltigation typically includes such cases as antitrust cases; cases invelving a large
nuraber of partics or an unincorporated association of large membership; cases
mvolving requests for injunetive relief affecting the operation of large business
entides; patent cases; copyright and trademark cases; common disaster cases
such as those arising Irom aircraft crashes or marine disasters; actions brought by
individual stockholders; stockholder’s derivative and stockholder’s representative
actions: class actions or potential class actions; complex commercial cases and
other civil {and criminal} cases involving unusual multiplicity or complexity of
factual issues.”8

The designation of & case as special [s made on a form submitted by the lawyers,
and if the lawyers cannot agree or the judge disagrees, then the judge decides (but
only ahout 2 cases per year must be assigned by the judge because of such
disagreement). About 7 percent of all filings are in this special track, and the goal
is o have wrial within 18 months after tiling.

standard management: Cases that do not fall into any of the above tracks are
given standard management with the goal of having a trial within 12 months of
tiling, Judges are not reassigning standard cases o the special track; essentially if
a standard case needs more intensive management, it gets it withoul being rela-
beled as special.

Differences Between Plan and Advisory Group Recommendations: None.

Differences Berween Plan and Implementation: None reported.

Blinited States District Couet for the Bastern [isrict of Penmaylvania (1991, § 102,
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CJRA POLICY 2: EARLY AND ONGOING CONTROL OF PRETRIAL BY
JUDICIAL OFFICER

Policy Before CJRA Plan

Local Civil Rule 16.1 indicates each case will proceed through the following pretrial
steps in management: scheduling conference; submission of pretrial memoranda;
other reports and conferences as judge may direct; completion of discovery; submis-
sion of final pretrial order if requirad; and final pretrial conference. Most judges hold
scheduling conferences but some judges do scheduling orders without a conference
for some of their cases. The pretrial mernoranda include (stated briefly}: nature of
action and basis for jurisdiction; staterments of fact; damages claimed; non-monetary
relief sought; witnesses; schedule of exhibits; number of trial days estimated; and
other comments. Trial dates are usually set at the scheduling conference, although
some judges set themt at a later date. Usually at least one attempt is made by the ju-
dicial officer to settle each case before trial

Mandatory arbitration and mandatory mediation cases usually have a schedule is-
sued by the clerk and usually have no judge involvement in the individual case prior
to completion of the ADR process (the typical exception being if motions are filed).

CJRA Plan Implementation

Approved Plan: Same as before for standard track cases, except the intent is for a
Rule 16 conference to be held for most cases that are not exempt by local rule, and
for a date to be set at the Rule L6 confercnce for trial within 12 months of filing.
Cases in tracks that do not require a Rule 16 confercnce are also to have a trial date
within 12 months of liling.

Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: None reported,

CJRA POLICY 3: MORE INTENSIVE MANAGEMENT OF COMPLEX CASES

Policy Before CJRA Plan

Individualized case management.

CJRA Plan Implementation

Approved Plan: Special track cascs always have at least 2 conferences before the fi-
nal pretrial conference; one is 30 to 60 days alter filing, and a joint discovery/case
management plan must be submitted before that meeting; then a settiement confer-
ence is held about 6 months after filing. Scheduling is otherwise individualized by
the judge. Trial date is set at the 6 month settlement conference with the judge, not
al the Rule 16 conference, and is to be within 18 months of filing. Abouz 7 percent of
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all filings are assigned to this special track by ihe tawyers using filing forms provided
by the court, or by the judge.

Before the first conference, the parties will confer and provide the court with a pro-
posed joint discovery/case management plan, to include such iterus as lead counsel,
deposilion guidelines, protective orders, in class action cases a proposal for class dis-
covery, a description and sequence of discovery, the possibility of dispositive mo-
tions, and bifurcation. Following this conference, the court will issue a scheduling
order and set the date for the second pretrial conference for the purpose of promot-
ing settlement. An attorney of record must attend, as well as the party or a represen-
tative of the party with authority 1o scttle. The attorney shall provide the court a
statement identifying their claims and defenses with evidentiary support. If the case
fails to settle, the court will set firm trial and discovery cutoff dates and order the
parties to submit a plan with proposced deadlines for remaining events (dispositive
maotions, designation of experts and exchange of expert reports, proposed bifurcation
for discevery or trial, use of ADR, proposal for use of special master or magistrate
judge for discovery issues).

Differences Between Plan and Advisory Group Recominendations: None.

Differences Between Plan and Implementation: None reported.

CIRA POLICY 4: EXCHANGE OF DISCOVERY INFORMATION
Policy Before CJRA Plan

The court had no formal policy on this, except for personal injury cases for which Lo-
cal Civil Rule (rescinded July 1, 19495) said: "Counsel for all parties shall exchange
copies of all reports of medical examinations of any person for whose alleged per-
sonal injuries damages are sought by any party at least ten days before the pretrial
conference. A report later made, or a report of a later examination, shall be submit-
ted to opposing counsel as soon as such report is made.”

CJRA Plan Implementation

Approved Plan: Section 4:01 of the CIRA plan says each party shall, without waiting
for a discovery request, disclose to all other parties the following information: names
and addresses of individuals likely to have information that bears significantly on the
claims and defenses, a general description of documents and data “that are likely to
bear significantly on the claims and defenses,” and insurance agreements, Informa-
tion is to be provided within 30 days of service of answer to complaint or 30 days af-
ter written demand for early disclosure. Parties are prohibited from making discov-
erv requests until this early disclosure information has been provided, or the date it
should have been provided by is past, except wilh the judge's approval or by
stipulation.
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Differences Between Plan and Advisory Group Recommendations: Same, except
the Advisory Group recommended against precluding discovery pending the manda-
tory disclosure ol the information listed above.

Differences Between Plan and Implementation: None reported. The recent
amendments to Federal Rule of Civil Procedure 26(a)(1) concerning mandatory ini-
tial disciosure are not in effect in this district.’ The recent amendments to Federal
Rules of Civil Procedure 26(a)(4), 26(f), 30(a}(2), 31{(a)(2} and 33{a) also are not in ef-
fect. 10

CJRA POLICY 5: CERTIFY GOOD FAITH EFFORT BEFORE FILING DIS-
COVERY MOTION

Policy Before CJRA Plan

Lecal Rule 26.1 indicates discovery motions must contain “a certification of counsel
that the parties, afler reasonable elfort, arc unable to resolve the dispute.”

CJRA Plan Implementation
Approved Plan: Same.
Differences Between Plan and Advisory Group Recommendations: None.

Ditferences Between Plan and Implementation: None reported,

CJRA POLICY 6: ALTERNATIVE DISPUTE RESOLUTION PROGRAMS

Policy Before CJRA Plan
Settlement conferences usually are held with a judicial officer.

A formally structured non-binding arbitration program is mandatery for some cases
and veluntary for other cases. Local Civil Rule 53.2 has mandatory assignment to
non-binding arhitration, with a panel of 3 arbitrators chosen from an approved list,
for cases with money damages {only) not exceeding $100,000. The following types of
cases are excluded from arbitration: Social Security appeals, cases in which a pris-
oner is a party, cases alleging a violation ol a right secured by the 1.5, Constitution,
and actions in which jurisdiction is based on 28 U.S.C. §1343. Analysis of 1991 dis-
positions indicates 1136 cases were referred to arbitration. For cases filed in 1992,
the number referred was 992.

A formally structured mediation program is mandatory for certain types of cases,
The program was implemented in mid-1991 just before CIRA and has an experimen-
tal design {odd docket numbers in; even numbers out} to facilitate evaluation. Local

Hsticnsrra (1993),
“’I.Inircd States District Court for the Eastern District of Pennsylvania (1993).
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Civil Rule 53.2.1 indicates that the following types of cases are excluded from the
program: Social Security cases, cases in which 4 prisoner is a party, cases eligible for
arbitration under Local Civil Rule 53.2, asbestos cases, and any other case a judge
may decide to exclude. The mediation takes place before a single pro bono mediator
selected bv the court from a list of approved mediators (who have all been members
of the bar for at least 15 years). It typically lasts one hour and is held 3 or 4 months
after filing. In 1991, 785 cases were referred to mediation,.

Local Rule permits any other type of ADR.

CJRA Plan Implementation
Approved Plan: Same,
Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: Some refinements were made in
the mediation program after initial implementation. The district changed from 3
mediations per year per lawyer (all in one morning) ta one per year per lawyer, so
they can meet longer than one hour if need be. In addition, a list was developed of
additional types of cases thought not to be suitable for mediation for various reasons:
Declaratory judgment cases, class action cases, pro se cases, and various other types
of cases!! such as: some types of contract cases, all real property cases, some types of
personal injury such as airplane, some types of civil rights cases, all forfeiture and
penalty cases, all labor cases, all tax cases, all property rights cases, bankruptcy cases,
and most cases involving specific statutes. As a result of using this list to exciude
certain types of cases, the number of cases referred to mediation was reduced, and
totaled 476 in 1992,

Effective January 1, 1995, the mediation program has been refined further by a re-
vised Local Civil Rule 53.2.1 as follows: participation in mediator training programs
is encouraged; Special Management Track and bankruptcy-related cases are ex-
cluded; the timing is to be within 80 days (up from 30 days) after the first appearance
for a defendant; with certain conditions, the mediation may be postponed 30 days to
enable parties to be better prepared o discuss settlement; each party is to submit a 2
page summary of the case before the mediation; and the mediation may be held
open after the initial conference for up to 60 davs.

OPTIONAL CjRA TECHNIQUES

The CJRA indicates that each court shall consider and may include the following five
litigation management techniques: 12

Hpseinded cases have the foliowing narure of suit codes: 130, 140-160, 210-290, 310, 315, 330, 368, 370,
371, 441, 443, 444, 3105501 810600, T10-791, 422-423, 810, 861-865, 870-871, 400, 110, 430, 460, 820- 840,
850, 870, 875, 891-895, 900, and 95(.

1298 J.$.C. 8 473000
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I.  Requiring that counsel jointly present a discovery/case management plan at
the initial pretrial conference:

[n cases in the Special Management Track, the parties are required to confer prior {o
the scheduling conference and thereafter provide the court with a proposed case
management plan. No similar requirement for cases on other tracks.

II. Requiring that each party be represented at each pretrial conference by an
attorney with authority to bind that party:

The court may, in its discretion, order that cach party be represented at each pretrial
conference by an attorney with the authority to bind.

III. Requiring the signature of the attorney and the party for all requests for dis-
covery extensions or postpenements of trial:

Plan accepts the Advisory Report recommendation not to implement this require-
ment.

IV. Offering a Neutral Evaluation program:

Plan accepts the Advisory Report recommendation not to create such a program.
However, any judge can order, and any party can suggest, the desirability of utilizing
a means of ADR other than court-annexed arbitration and mediation. Advisery Re-
port had suggested that any assessment of the mediation program (see CJRA Policy
6, above} include considering whether any role exists for a supplemental program of
carly neutral evaluation.

V. Requiring party representatives with authority to bind to be present or avail-
able by telephone at settlement conferences:

Upon notice, the court may require that representatives of the parties with authority
to bind them in settlernent discussions be present or available by telephone during
any settiement conference. The Court-Anncxed Mediation program is considered a
type of “early settlement conference” and the client must be available by telephone
or in person for the purpose of discussing scttlement possibilities. In cases in the
Special Management Track, a representative of each party with authority to settle
must attend the second pretrial conference. Existing Local Civil Rule 16.1 9 3 re-
quired the artendance with the authority to settle at the final pretrial conference,

OTHER POLICIES ADOPTED IN CJRA PLAN

Approved Plan: None.

Differences Between Plan and Advisory Group Recommendations: The Advisory
Group made comments or suggestions for actions thart are hevond the control of the
District Court and/or beyond the area of civil case processing: (1) improving and ex-
pediting the process of filling judicial vacancies; {2) assessing thie impact of legislative
proposals on the judicial system; (3) conducting research on the relation between
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delay and cost in civil case processing; (4) improving lawyer sensitivity to the relation
between litigation practices and procedures and cost to the litigant; (5) having liti-
gants assume responsibility for exploring with counsel the development of litigation
policies intended to achieve efficient, economical, and professionally responsible
practices; (6) amending Federal Rute of Civil Procedure 4(j) to reduce the 120 days
permitted from filing until service of process; and (7) improving and expediting the
process of authorizing and funding magistrate judgeships.






Appendix P

OVERVIEW OF CJRA PROGRAM IN PENNSYLVANIA, MIDDLE
DISTRICT

OVERVIEW OF IMPLEMENTED CJRA PLAN

This is a comparison district, not a pilot district, so a CJRA plan had 1o be imple-
mented by December 1, 1943, and it did nol have to contain the six pilot program
principles. This district’s plan was adopted August 19, 1993 and was effective for
cases tiled beginning January 1, 1994, However, given the time necessary to develop
a list of mediators and train them, the mediation program was effectively imple-
mented in early June, 1994. The plan was refined but not substantially changed in
October 1994.

‘The CJRA Advisory Group notes that “the Middle District of Pennsylvania is operated
in an efficient and effective manner,” and that there is “currently no significant de-
lay.” “The Advisory Group concluded that significant changes to the current prac-
tices in the Middle District are not required. The recommendations are offered to
fine-tune’ an already cfficient system.” ! The recommendations generally followed
the six CJRA principles, including differential case management with tracks, carly
and ongoing judicial control of the pretrial process, authorization to refer appropri-
ate cases o a range of ADR options, and encouragement of the voluntary exchange of
information and cooperative discovery. The Advisory Group did not recommend
early mandatory exchange of certain (ypes of infonmation, because it suggested
waiting for the outcome of the adoption of proposed Federal Rule 26, which deals
with that issue.

The court’s CIRA Plan approved and adopted 15 of the 16 Advisory Group recom-
mendations, rejecting only the recommendation thar would require temporary re-
srraining orders filed by prisoners with counsel to be assigned in all instances to a
judge rather than a Magistrate Judge. With the exception of Flealth and Human Ser-
vices cases, prisener, pro se parties, and 1.5, Government loan cases, the Plan
applies to all civil cases filed on or after January 1, 1994, and at judicial discretion

ll_lghr et al. {1982} The La-member commiltee was chaired by 4 lawyer, had the Clerk of Court as re-
norier, med as a whole nine times, and also worked in subcommintees. The Chief Judge and two Senior
Judges were members, The Advisory Group interviewed judicial officers, and surveyed 167 lawyers and
123 litiganrs.

187
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may apply to cases pending on that date.? For differential case management, four
tracks were created: Fast, Expedited, Standard, and Complex. Each track has a
different tirne to trial. From the time the new track program became operational in
1994 through October 1995, about 3/4 of the cases that had a case management
conference were assigned to a track. Of those assigned to tracks, 73 percent were
standard, 18 percent were complex, and 8 percent were either fast or expedited. For
ADR, the following types are included: summary jury trials, a settlement officer
program (which can include neutral evaluation by an outside expert), and a formally
structured mediation program with trained neutral lawyer-mediators. From the time
the new ADR programs became operational in 1994 through October 1995, few cases
have been referred for the voluntary ADR. In that period, only one judge held any
summary jury trials, only 33 cases were referred to mediation, and only 34 cases had
settlement officers appointed {and none were referred for neutral evaluation by an
outside expert}.

The 1993 Annual Assessment indicated: “Given that the civil docket is in very good
condition, the Advisory Group does not recommend any significant changes . ...”3

The 1994 Annual Assessment indicated: “it remains the belief of the Advisory Group
that the civil case processing practices of the Court are not in need of any major
changes.”® However, the Advisory Group recommended: “The use of Case Man-
agement Tracks could and should be increased. Likewise, increased utilization of
ADRis recommended ... "

CIRA POLICY 1: DIFFERENTIAL CASE MANAGEMENT
Policy Before CJRA Plan

The following types of cases are exempt from an initial Rule 16 scheduling confer-
ence by Local Rule; Health and Human Services cases (Social Security appeals}, pris-
oner, and U.5. Government loan cases. All other types of cases are managed individ-
ually.

CJRA Plan Implementation

Approved Plan: The same types of cases are exempt from an initial Rule 16 schedul-
ing conference, and in addition all pro se party cases are exempt from CIRA Plan case
management policies. All other cases have a requirement for lawyers to prepare a
joint case management/discovery plan for discussion with the judge at the initial
scheduling and case management conference, at which conference the judge will
place the case in one of the following four case management tracks:

21nited States District Court for the Middle District of Pennsylvania (1994).
3Light et al. (undated, using data as ol the end of 1993), p. 2.
40arsh eral. {undated, using data as of the end of 1994}, p. 2.
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1. Fast Track. A standard order is issued referring the case to a Magistrate Judge for
recommendations. The order sets forth standard time frames conducive to the
characteristics of the case. The court anticipates that the majority of the cases as-
signed to this track will be procedural type cases that are not subject to a joint case
managerment/discovery plan. In October 1994, the Plan was refined to specify a
trial date goal or time to disposition of not more than six months from the filing of
the action.

2. Expedited Track. The court will issue a scheduling order setting a trial date goal of
not more than 240 days from filing of the initial complaint. In October 1594, the
Pian was refined to specify a trial date goal or time to disposition of not more than
eight months from the filing of the action. As of Gctober 1995, 8 percent of the 573
cases assigned 1o tracks at the case management conference were on this expe-
dited track.

3. Standard Track. The court will issue a scheduling corder setting a trial date goal of
not more than 365 days from filing of the initial complaint. In October 1994, the
Plan was refined o specify a goal of not more than 15 months rather than one year
because some cases that they did not want to designate as complex were requiring
up to 15 months to get ready for trial for good reasons. As of October 1995, 73 per-
cent of the 573 cases assigned to tracks at the case management conference were
on this standard track.

4. Complex Track. The court will issue a scheduling order setting a trial date goal of
more than 365 days from filing of the initiai complaint. In October 1994, the Plan
was refined to specily a goal of not more than two years. As of October 19385, 18
percent of the 573 cases assigned to tracks at the case management conference
were on this complex track.

Diffcrences Between Plan and Advisory Group Recommendations: The Advisory
Group recommends differential case management and explicitly mentions the fast
track. The court’s plan uses four tracks and is consistent with the intent of the Advi-
sory Group recommendation.

Differences Between Plan and Implementation: None in principle, The implemen-
tation of the track designation process is being refined, since some cases filed after
January 1, 1994 did not receive a tormal track designation. From the start of the plan
in 1994 through October 1995, about 3/4 of the cases that had case management
conferences were given track assignments. At the end of 1995, all judges were partic-
ipating in this track assignment process, and for calendar year 1995 the following
track assignments were made: 0 fast; 14 expedited; 261 standard; and 76 complex.
About 4 percent of 1995 civil filings were designated as complex.
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CJRA POLICY 2: EARLY AND ONGOING CONTROL OF PRETRIAL BY
JUDICIAL OFFICER

Policy Before CJRA Plan

Initial and final pretrial conferences are held, with at least one settlement conference
with a judicial officer. Limit is 40 interrogatories or requests for admission by local
rule,

CJRA Plan Implementation

Approved Plan: Ali cases not exempt from Rule 16 conferences have a new require-
ment for lawyers to prepare a joint case management plan for discussion with the
judge at the initial scheduling case management conference, which is to take place
within 120 days after filing of the initial complaint if possible. Lead counsel shall
meet and confer in person” to prepare the joint case management plan and file it
with the court 5 days® before the initial court conference. The CJRA plan contains an
11-page outline of the topics to be covered in the casc management plan. Those
tapics include legal and factual issues, ADR, consent to Magistrate Judge, disclosures
of names of people and documents and damages, description of anticipared mo-
tions, description of discovery, recommendations for limitations on each type of dis-
covery, recommended schedule dates, and other matters. At the initial pretrial con-
ference, the judge will discuss the Hterns in the joint plan with the lawyers, decide an
placement of the case in one of the above four tracks, establish a schedule {for the
case, and make any other case management decisions appropriate for the case. Lo-
cal Rules were amended on January 1, 1994, to place a limit of 25 on the number of
interrogatories or requests for admissions and to limit depositions to 6 hours per
deponent, unless the court authorizes a longer time period.

Differences Between Plan and Advisory Group Recommendations: None, except for
how the case management plan is prepared and the role of Magistrate Judges relative
to certain types of prisoner cases with counsel. The Advisory Group suggested that
the court propose a case management/discovery plan and that counsel respond to
the drafr and confirm a plan agreed upon at the initial court conference. The court’s
plan calls for the lawvyers to jointly draft the plan before the conference. The Advisory
Group recommends early and ongoing judicial control of the pretrial process includ-
ing: case planning, early and firm trial dates, control of discovery, and deadlines for
motions. They also recommend a pretrial/scttlement conference soon after the
completion of discovery. The court’s plan is consistent with these recommenda-
tions, and much more specific and detailed. The only recommendation that was re-
jected by the court was one that would require temporary restraining orders filed by
prisoners with counsel be assigned in all instances to a Judge rather than a Magis-
trate Judge.

A provision for conferring on the phone if the offices are over 100 miles apart was deleted in the Ocrober
19494 refinement of the Plan.

5The Plan was refined in October 1994 to change the time from 14 days to 5 days before the conference.
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Differences Between Plan and Implementation; None reported.

CJRA POLICY 3: MORE INTENSIVE MANAGEMENT OF COMPLEX CASES
Policy Before CJRA Plan

Individualized case management, generally with more intensive management for
more complex cases,

CJRA Plan Implementation

Approved Plan: Assignment to a complex case track as noted above, with individual-
ized case management within the complex track based on discussion of the juint case
management plan prepared by the lawyers.

Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: None reported.

CJRA POLICY 4: EXCHANGE OF DISCOVERY INFORMATION
Policy Before CJRA Plan

No formal policy.

CJRA Plan lmplementation
Approved Plam: The court will follow the December 1993 revised F.R.Civ.P. 26.

Diiferences Between Plan and Advisory Group Recommendations: None. The Ad-
visory Group recommended awailing the outcome of the adoption of the then pro-
posed Federal Rule 26. If the newly revised Federal Rule 26 had not been adopted,
then the Advisory Group recommended the court adopt a local rule to encourage the
voluntary exchange of information.

Differences Between Plan and Implementation: None reported. The December
1993 amendments to Federal Rule of Civil Procedure 26{a){1) concerning mandatory
initial disclosure are in effect in this district. © The Chief Judge is not aware of any
complaints or motions related Lo this disclosure requirement.

“Srienstra (1993},
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CJRA POLICY 5: CERTIFY GOOD FAITH EFFORT BEFORE FILING
DISCOVERY MOTION

Policy Before CJRA Plan

Local Rule requires that “counsel for the movant in all discovery matters file with the
Court ten days after {iling of the respondents brief a statement certifying that he has
conferred with the opposing party in an effort in good faith 1o resolve by agreement
the issues raised by the motion.”$

CIRA Plan Implementation

Approved Plan: The courl modified the Local Rule to require the certification of a
good faith effort to be filed at the time of the motion.

Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: None reported.

CJRA POLICY 6;: ALTERNATIVE DISPUTE RESOLUTION PROGRAMS
Policy Before CJRA Plan

A settlement conference is usually held with a judicial officer. Local rule requires a
pretrial conference in every civil case, unless otherwise ordered by the court and per-
sons with authority to settle must attend or be available by phone. Local rule also
requires plaintiff to initiate and conduct a conference of all attorneys at least 5 days
before the pretrial conference to discuss settlement, In addition, summary jury tri-
als are authorized by local rule; one half-time senior judge holds them for the major-
ity of his cases that are approaching trial. Other judges use summary jury irials or
mediation or neutral evaluation, but rarely {less than 10 cases per year combined}.

CJRA Plan Implementation

Approved Plan: The court adopted an array of alternatives to trial, which include
summary jury trials, a settlement officer program, and mediaticn.

Summary Jury Trials: Currently used by one half-time Senior Judge for most of his
cases that approach trial, with settlement rate of 81 percent. Plan indicates: this
should be the last step before actual jury trial, gives day io court and allows counsel
to ask questions of jury after verdict, and judge can limit time to present case and re-
strict live and/or video testimony.

Mediation: Referral of a casc is at the discretion of the court; referrat may be re-
quested by the parties or recommended by the court. Mediation is with & neutral at-
torney who has had mandatory formal mediation training and who is selected by the

BLight et a. (1992), pp. 68-69.
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judge's office.” The inital list of mediators has about 50, who have all received two
days of training and agreed to do two pro bono mediations per year,' The intent is
for mediation to occur after or near end of the discovery process. The primary goal is
settlement. Secondary goals include improving communication amang counsel and
litigants; identifving facts; narrowing issucs; exploring real needs and interests of the
parties; having parties think creatively about resolving disputes; and increasing
chances of later settlement. Services would be at reasonable and prevailing fee, paid
by parties. Parties with settlement authority musi attend {unless good cause and
then must be available by phone).

Settlement Officer Program: Litigants and counsel meet either with a Senior judge, a
Magistrate Judge, or a neutral evaluator 1o discuss sctilement. The judge will decide
whao the settlement officer will he, and Senior or Magistrate judges will usually be
used. A neutral evaluator usually will be an expert in a particular field relevant 1o the
case whom the court, with concurrence of all parties, will appoint as |he settlement
officer. The neutral evaluator may work pro bono or may be paid by the parties. The
primary goal is setdement. Counsel and parties with settlement authority must at-
tend (unless good cause is shown, and then they must be available by phone). Par-
ties may be required to submit a written evaluation before conference.

Differences Between Plan and Advisory Group Recommendations: None. The neu-
tral evaluation recommendation is one option in the settlement officer program
rather than a separate program.

Differences Between Plan and Implementation: None reported. However, from the
time the new ADR programs became operational in 1994 through Qctober 1993, few
cases have been referred. In that thme periced, only one judge held any summary jury
trials, anly 33 cases were referred to mediation, and only 34 cases had settlement of-
ficers appointed {and none were relerred {or ncutral evaluation by an outside ex-
pert). Some lawyers commented that the first case management conference is too
early to make a decision on voluntary mediation and that setttement conferences
with judicial officers are available as needed. Judges reporiedly are not strongly en-
couraging the lawyers to use ADR.

OPTIONAL CJRA TECHNIQUES

The CJRA indicates that each court shall consider and may include the following five
litigation management techniques:!?

L Requiring that counsel jointly present a discovery/case management plan at
the initial pretrial conference:

1 October 1994 the Pran was refined 1o specify selection of the mediator by (he judge’s office, rather than
being randomly selected by the Clerk's Office from list of certified mediators.

Whiy October 14994 rhe Plan was vefined 1o provide for pro bono mediution. rather than having mediators
paidl by 1l puarties,

Liag 1.8.0. 3 4740b).
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Technique adopted. See discussion in section on CJRA Policy 1. The court decided
10 follow the [lecember 1993 revised LR.Civ.P, 26.

II.  Requiring thai each party be represented at each pretrial conference by an
attorney with authority to bind that party:

Local Rule 16.2 requires those representatives of the partics having complete settle-
ment authorily to appear at cach conflerence and trial, or upon approval of the court,
be available by telephone.

Ill. Requiring the signature of the attorney and the party for all requests for dis-
covery extensions or postponements of triab:

Local Rule 203.2 requires mations for continuances to be signed by counsel and
client.

IV. Offering a Neutral Evaluation program:

Plan incorporates neutral evaluation into its Sertlement Officer Program; howcever,
primary goal would be settlement (see discussion of CJRA Policy 6). Advisory Report
did recommend a lormalized Neutral Evaluation Program with a Magistrate Judge at
an carly stage in the litigation.

V.  Reguiring party representatives with authority to bind to be present or avail-
able by telephone at settlement conferences:

Court adopts this technique as part of its Settlement Officer Program. Local Rule 16.2
already requires those representatives of the parties having complete settlement au-
thority to appear at cach conference and trial, or upoen approval of the court, be
available by telephone.

OTHER POLICIES ADOPTED IN CJRA PLAN

Approved Plan: The court shall adopt a code of professional conduct to improve
lawyer collegiality and civility, and establish local training programs that facilitate
bench-bar interaction through seminars.

The two CIRA positions will be continued and used to manage the implementation of
the ADR and differential case management programs, and perform several other
CJRA-related functions.

The court recommends that Congress review legislation prior to enactment to study
its impact in regard to increasing court cascloads and changes in judicial discretion.

Difierences Between Plan and Advisory Group Recommendations: None. The Ad-
visory Group also recommended that vacant judgeships be tilled in a timely fashion,
but that is bevond the control of the district court.

Differences Between Plan and Implementation: None reporied.




Appendix Q

OVERVIEW OF PILOT PROGRAM IN TENNESSEE, WESTERN
DISTRICT

OVERVIEW OF IMPLEMENTED CJRA PLAN

The CJRA Advisory Group indicated that the “judges are working hard but are being
inundated by the criminal docket; that we can't expect to keep up with the civil
docket without adding more judges, courtrooms, and support staff; that increased
resources are nol the only issuc because the influx of drug and firearm cases is
changing the whole character of the federal court system.” ! The group made several
recommendations including experimenting with ¢ivil motion days, rotating criminal
dockets, and ADR for civil cases. It also recommended giving courlroom deputies
major case management responsibility and releasing them from most courtroom re-
sponsibilities, developing specific written procedures for the clerk’s office, and in-
creased training of clerks. Attorneys were asked to support ADR procedures, coop-
erate in discovery, comply with deadlines, and try cases belore Magistrate Judges.

The Plan indicates: “The statute requires each pilot district to include in its plan six
cnumerated principles . ... All of these principles are already utilized in this district
to some degree, although their use is not uniform or documented in any formal way.
Thus, the plan represents a commitment by the judges of this court to apply these
principles through uniform procedures.” 2 After CJRA, the judges usually set a trial
date at the initial conference, and the intent is for trial to take place within 18 months
of filing. The court did not adopt more-lformalized tracks, but it did continue the
special policies already in place for six different calegories of cases that are exempt
from a Rule 16 scheduling conference. The court now alse encourages, through in-
formal judicial persuasion, the voluntary exchange of infermation and the use of co-
operative discovery devices. A rotating criminal docket has been implemented, and
the role of the clerks in managing civil cases has been significantly increased. While
no formally structured ADR program with a substantial volume of cases exists, the

’(’?r:dy etal. (1991 ransmittat letter. The 23-person cammirfee was chaived by a kowyer, had a law profes
S0 1% Teporter, et as a whole several times and also worked separately in subcommuttees. One judge,
one magistrate (udge, aud the Clerk of Cournt were iiaison members. The Advisory Group interviewed judi-
cial officers, a public hearing was held, and various organizations were asked for inputs, Surveys were
candurted of Fawyers and litigants on 80 cases.

20nited States Listriet Court for the Woestern Disteict of Tennesses (19913, § L.
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plan as implemented allows several types of ADR methods to be used. The plan was
adopted December 31, 1931, and implementation proceeded over the following
months, As of mid-1994, the District ad requested and received more ADR infor-
mation from the Advisory Group and had experimented with carly neutral evaluation
on a few cases. Following that experiment, the judges decided to make mediation
the primary ADR method in this district. As of January 1996, a CIRA annual report
had not been prepared by either the Advisory Group or the Court.

CJRA POLICY 1: DIFFERENTIAL CASE MANAGEMENT
Policy Before CJRA Plan

The following types of cases were exempt from an initial Rule 16 scheduling confer-
ence by Local Rule: Pro sc prisoncer petilions, Social Security appeals, bankrupicy

appeals, forfeiture and penalty proceedings, and reviews of other administrative pro-

ceedings.

CJRA Plan Implementation

Approved Plan: Similar to before CJRA Plan, At the time of filing, the clerk will assign
all civi} cases ta one of six categories, each with differential case management proce-
dures, as outlined below. Initial scheduling conferences generally will not be held for
the first five categories of cases.

1. Pro Se prisoner litigation (defined as all prisoner litigation except habeas corpus).
Upon fiting ol tirst responsive pleading, the judge will issue an order requiring dis-
covery o be completed within 4 months after order, filing of all pretrial motions
within 5 months, and serting ol definite trial date within 9 to 12 months of order.

2. Habeas petitions. Court will attempt to dispose of within 9 months of filing, ex-
cepling death penalty cases.

3. Bankruptcy appeals. Court will issue briefing schedule consistent with
Bankruptcy Rule 8009, and attempt (o dispose of within 8 months of {iling.

4. 1).5. debt cases. No case management is planned,

5. Sacial Security cases. Clerk will issue an order requiring plaintiff's brief within 30
days, dcfense brief in response within 21 days of plaintiff’s (iling, and reply brief
within 10 days of defense’s response. Court will also seek 1o dispose of such cases
within @ months of filing.

6. General civil litigation. An initial Rule 16 scheduling conference will be held, at
which time the courl will further categorize cases according to complexity of the
case and the amount of judicial involvement required and make decisions on pre-
trial conferences, discovery schedules, and settlement techniques, on the basis of
this initial evaluation. Cach case will be assessed individually and given the ap-
propriate degree of supervision. Other than these individualized case manage-
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ment procedures, there will be no set of predetermined case management tracks
within the general civil litigation category.

Local Rules were revised on January 1, 1593, and exempt the first five types of cases
noted above {plus forfeiture and penalty proceedings and reviews of other admin-
istrative proceedings) from an initial Rule 16 scheduling conference. For cases ex-
empt from the initial Rule 16 scheduling conference, the judicial management is
more formalized in the CIRA plan {e.g. more-standardized schedules and stated
intent to dispose of most of these types of cases within 9 months}.

Differences Between Pian and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: None reported.

CIRA POLICY 2: EARLY AND ONGOING CONTROL OF PRETRIAL BY
JUDICIAL OFFICER

Policy Before CJRA Plan

Initial and final pretrial conferences were held, usually with one attempt to settle the
case. Limit was 30 interrogatories by Local Rule. Judges usually did not set the trial
date at the initial conference.

CIRA Plan Implementation

Approved Plan: Similar to before, aithough the plan represents a commitment by
the judges of this court to apply uniform procedures and to set the trial date at the
initial conference.

For cases with Rule 16 scheduling conferences (all general civil litigation cases), the
court will seek to schedule the contercnce within 90 days instead of the required 120
days of filing, and the court will undertake the foliowing management actions:

— plan progress of the case with counsel;

— seta firm trial date within 18 months of filing, unless the required certification is
made;

— set discovery deadlines, and, if appropriate, enter orders concerning the allow-
able extent and scope of discovery;

— set deadlines for filing motions and a time framework [or their disposition;
— encourage parties to agree to trial before a magistrate judge;
— schedule any additional status or pretriai conferences; and

— ensure timely discovery by enforcing overall schedule, referring discevery mo-
tions to a Magistrate Judge, encouraging counsel to comply in timely manner
with discovery requests and motions, and imposing appropriare sanctions.
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A uniform order noting the above and setting the initial Rule 16 scheduling confer-
ence was developed. Lawyers arc to jointly present a discovery/case management
ptan at the initial pretrial conference, or explain the reasons for their failure to do so.?

Differences Between Plan and Advisory Group Recommendations: Since the Advi-
sory Group recommendations are numerous, there arc some differences with the
CJBA plan in the details. However, in general the court’s stated intentions and the
Advisory Group recommendations are in agreement.

Differences Between Plan and Implementation: The uniform order setting the ini-
lial Rule 16 conference does not mention a joint discovery/case management plan.

CJRA POLICY 3: MORE INTENSIVE MANAGEMENT OF COMPLEX CASES

Policy Before CJRA Plan

Individuatized case management, using the Manual on Complex Litigation as a refer-
ence.

CJRA Plan Implementation

Approved Plan: Similar to before, except for the inital scheduling conference
changes noted above. Attorneys must be prepared at the initial conference to discuss
whether the case is complex or routine and the type of case management needed,
and to present a joint discovery-case management plan at the conference.

Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: The uniform order setting the ini-
tial Rule 16 conference does not mention a joint discovery-case management plan.

CJRA POLICY 4: EXCHANGE OF DISCOVERY INFORMATION
Policy Before CJRA Plan

No formal policy.

CJRA Plan Implementation

Approved Plan: The court will "encourage litigants to voluntarily exchange informa-
tion and 1o use cooperative discavery devices through informal judicial persuasion at
the initial Rule 16(b) conference and at other appropriate times.”* It will also adopt
as a local rule the Memphis Rart's Guidelines of Professional Courtesy and Conduct,
under which attorneys are expected to strive to effect cooperative discovery, avoid
delaving tactics, encourage methods and practices to simplify and keep legal services

JInited States District Court for the Western District of Tennessee (194915, § [HA)
) nired States District Cout Tov the Woestern Pistrict of Tennesses (19913, $T(13).
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cost-effective. Local Rules were revised January 1, 1993 to incorporate Guidelines of
Professional Courfesy and Conduct.

Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: None reported. The December
1993 amendments to Federal Rule of Civil Procedure 26({a}{1) concerning mandatory
initial disclosure are in effect in this district. However, the court may reconsider in
the future.”

CJRA POLICY 5: CERTIFY GOOD FAITH EFFORT BEFORE FILING
DISCOVERY MOTION

Policy Before CJRA Plan

Under Local Rule 9(1), discovery motions must be accompanied by a certificate of
counse! that, atter consultation between the parties, they are unable to reach agree-
ment on the discovery motion. If counsel are in same county, face-to-face consulta-
tion is required.

CJRA Plan Implementation

Approved Plan: Same.

Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: None reported.

C]JRA POLICY 6: ALTERNATIVE DISPUTE RESOLUTION PROGRAMS
Policy Before CJRA Plan

A seltlement conference was usually held with a judicial officer,

CJRA Plan Implementation

Approved Plan: At the initial Rule 16 conference, the court will determine what par-
ticular method of ADR should be utilized. Regardless of whether an ADR method is
applied, parties will be encouraged by the court to try to reach settlement through
some means, with typicaliy ai least two couri-facilitated efforis to settle. The court
will continue to rely heavily on settlement conferences, and may use other methods
such as mini-trials, summary jury trials, and mediation. “One settiement method
which the judges will utilize is early neutral evaluation, with the evaluation function
performed by respected attorneys within the district who are willing to perform this

ISrienstra (1995).
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task. A specific neutral evaluation plan will be developed for the formation of the
panel of neutral evaluation attorneys in early 1992."%

Local Rule 15 effective January 1, 1993 permits sctilement conference, early neutral
evaluation, mini-trial, summary jury trial, or mediation.

Differences Between Plan and Advisory Group Recommendations: Similar, except
the Advisory Group said neutral evaluation should be explored further, and the Plan
says they will utilize neutral evaluation.

Differences Between Plan and Implementation: The court asked the Advisory
Group to study neultral evaluation further, and received a reportin early 1993.7 Sub-
sequently the court experimented with early neutral evaluation on a few cases, and
as a result of that experiment decided in mid-1994 to focus their primary ADR efforts
on mediation rather than early neutral evaluation. Other than settlement
conlerences, fewer than 50 cases per year have ADR, allhough the number may
increase if the mediation program is developed and implemented.

OPTIONAL CJRA TECHNIQUES

The CJRA indicates thart each court shall consider and may include the following tive
litigation management techniques:®

L. Requiring that counsel jointly present a discovery/case management plan at
the initial pretrial conference:

The Plan adopted this technique, “to the extent it is not already required, by includ-
ing it in a uniform notice letter for the initial Rule 16(b) conference.”® The court sub-
sequently decided to follow the December 1993 revised F.R.Civ.P. 26.

Il.  Requiring that each party be represented at each pretrial conference by an
attorney with authority to bind that party:

Plan indicated that the court would adopt this technigue by iocal rule and expand
the similar current practice regarding authority to bind at the final pretrial confer-
ence to all conferences.

HL Requiring the signature of the attorney and the party for all requests for dis-
covery extensions or postponements of trial;

Plan rejected this technique and indicated that the Court felt that there was no evi-
dence that attorneys did not consull with their clients about extensions and that a
requirement of party signature would slightly increase cost and delay. Advisory Re-

Bl nited States Distict Court for the Wesrern District of Tennessee {1991), § T'F).
TCady (1993,

828 17.8.6. § 473(1).

$United States District Court for the Western District of Tennessee {19913, § TT{A).
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port recommended that all requests for postponement of the trial be signed by the
attorney after communication with the party making the request.

[V. Offering a Neutral Evaluation program:

The Plan did adopt an experimental program as cutlined in CJRA Policy 6, above.

V.  Requiring party representatives with authority to bind to be present or avail-
able by telephone at settlement conlerences:

The Plan indicated that the court already required the presence or availability of
party representatives at settlement conferences and would incorporate the require-
ment into a new local rule,

OTHER POLICIES ADOPTED IN CJRA PLAN

Approved Plan:

1. Broader job duties for courtroom deputies. The court plans to make courtreom
deputy clerks more responsible for case management, and not to require them to
be in the courtroom at all times with the judge. This is a significant change in the
role of the courtreom deputy clerk in this district,

2. Plan for rotation of the criminal docket. Criminal cases requiring 5 trial days or
less are heard only in the first two weeks of each month, and only by three of the
four active judges on a rotating basis. The original judge to whom the case is as-
signed will handle pretrial matters and trials requiring over 5 days.

3. Other Policies. The Court will attempt to find more facility space, improve court
administration procedures in the clerk’s office, improve pro se procedures, estab-
lish time targets lor all matters taken under advisement, utilize visiting judges,
enforce all time limits more strictly than in the past, and have the clerk develop a
system of monitoring all duc dates and following up on overdue pleadings or fil-
ings.

Differences Between Plan and Advisory Group Recommendations: As with the six
CIRA principles, the Advisory Group recommendations here were similar to the plan
adopted by the court, but differ in the details.

Differences Between Plan and Implementation: None.






Appendix R
OVERVIEW OF PILOT PROGRAM IN TEXAS, SOUTHERN DISTRICT

OVERVIEW OF IMPLEMENTED CJRA PLAN

The CJIRA Advisory Group concluded that the problems of cost and delay are severe,
and thal the principal causces of delay in this district have “nothing to do with the de-
aree of ¢ffort made by the judges or their methods of operation.” They cited the de-
mands of the criminal dockers and indicated that the district "has simply not been
given resources commensurate with its workload.”! The Advisory Group recom-
mended a Cost and Delay Reduction Plan (hat calied for substantial staff increases
and modifications in case management, especially in the areas of differential case
management and alternative dispute resolution.

The court’s CJRA plan “adopts the measures, rules, and programs . . . contained in
the Advisory Group’s report” with minor modification.? The CJRA Pilot Program
plan calls for new staff attorneys (o screen cases for placement in appropriate tracks,
and to recommend expedited processing for appropriate cases, but this aspect of
differential case management could not be impiemented due to lack of staff. Pretrial
management changes for standard cases werc made, including: Initial conferences
are to be held by all judges, at which time trial date is scheduled; counsel are to meet
and prepare a joint discovery/case management plan for presentation at the initial
pretrial conference; and Magistrate Judges in Houston are to have approximately 50
open civil cases apiece at all times for pretrial management. A total of 32 new staffers
were requested to atd in various aspects of pretrial management, but funding was
available for 3 in 1992 and 5 in 1993-19385. Tor 10 or 20 cases per judge only, the
court requires mandatory disclosure of information on identification of witnesses, all
documents and data that are likely to bear significantly on any claim or defense,
damages, and insurance. The court established a new formally structured voluntary
mediation program with ahout 300 cases per year (the program allows any type of
ADR butin 1992 over 98 percent of the cases actually had mediation). The plan was
implemented in January 1992,

'Reasoner et al. (19913, p. 1. The 17-person commitree was chaired by a tawyer, met as a whole seven
times, and also worked separately in subcommittees. The reporter and co-reparter were the Clerk of Court
and a law professor, respectively, and the Chief Judge was an ex-officio member. The Advisory Group in-
terviewed judicial officers, and a survey of lawyers and litigants for about 150 cases was conducted,

21¥nited States District Court for the Southemn Distric of Texas {19914, 19911, and 19920,
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The first Annual Assessment indicated that implementation of many parts of the Plan
was delayed indefinitely because of financial and other concerns; that the aspects of
the Plan that were fully implemented appear to have had a definite impact on litiga-
tion; that numerous changes in judictal personnel had taken place; and that annual
felony filings were down over 40 percent between 1990 and 1992. No changes were
recommended in the Plan.?

The third Annual Assessment indicated that many parts of the Plan implementation
continued (o be delayed indefinitely because of financial and staffing concerns. Be-
tween 1990 and 1594, criminal [ilings declined 5¢ percent, while civil filings climbed
14 percent. During 1994, the role of magistrate judges in case management was
significantly greater than before CJRA. Over 300 cases were referred for pretrial man-
agement and over 300 for consent trial by magistrate judges {up from 67 in 1991).
About 300 cases were referred 1o voluntary mediation in each of 1893 and 1994, and
the number is growing slightly each year. No changes were recommended in the
Plan.#

CJRA POLICY 1: DIFFERENTIAL CASE MANAGEMENT

Policy Before CJRA Pilan

The following types of cases were exermnpt from an initial Rule 16 scheduling confer-
ence by Local Rule: Prisoner civil rights, habeas corpus, student loan, Social Security
and other administrative appeals. In addition, bankrupicy, forfeiture, and govern-
ment collection cases received special processing which usually did not include a
Rule 16 conference. Asbestos cases were sent to a special master, and subsequently
to the Multi- District-Litigation judge in Pennsylvania.

CJRA Plan Implementation

Approved Plan: Plan calls for continuation of prior management of asbestos, gov-
ernment collection, and prisoner cases, and expansion of the differential case
processing by adding additional categories for the remaining types of cases. Initial
scheduling conferences generally will not be held for the first five categories of cases
listed below.

[n addition, the plan calls for the court to coordinate a team of three additional staff
attorneys who would "screen and review new case [ilings for placement in
appropriate case management tracks and perform an evaluation of individual cases
eligible for expedited handling, curing any defects by reccmmended action early en,
quickly recommending appropriate dismissal and remands.”

1. Asbestos Litigation. Multi-District Litigation pretrial precessing done in Penusyl-
vania.

:;United States istrict Court tor the Southern District of Texas (1993).
Ainited States District Court for the Southern District of Texas (1995).
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. VA and Student Loan Collection Cases. All sent to one judge for special

processing.

. Prisoner Litigation {including habeas corpus). Three staff altorneys do screening

and initial processing.

. Bankruptcy Appeals. [ntent of plan is that cases are to be monitored by an addi-

tional stalf attorney who will review briefs and prepare recornmendations for dis-
position,

. Social Security Appeals. Intent of plan is that cases are to be monitored by an

additional staff attorney wheo will review motions and the record and prepare rec-
ommendations for disposition.

. FDIC, RTC, FSLIC Cases. Intent of plan is that cases are to be screened by an ad-

ditional staff attorney for recommendation of early disposition on remand, dis-
missal, or summary judgment, with cases not qualifying for early disposition re-
ferred immediartely to the judge for pretrial conference.

. Pro Se Plaintiff (Other Than Prisoner) Cases. Intent of plan is that cascs are to be

screcned by an additional staff attormey for defects with procedural instructions
being forwarded to pre se plaintiffs as necessary and preparation of proposed
dismissals of frivolous complaints as appropriate.

. Removed Cases. Intent of plan is that cases are to be reviewed by an additional

staff attorney to determine the propriety of removal and recommendation regard-
ing remand and subsequent referral to judge for pretrial conference.

. All Other Cases (Standard). As cases are filed, counsel for plaintiff will be served

with a General Order requiring that counsel meet and prepare a joint discov-
ery/case management plan for presentation at the initial pretrial conference.,

Differences Between Plan and Advisory Group Recommendations: None, cxcept
the plan notes that this screening structure is to assist the judges, and is not to re-
strict a judge from applying his or her case-specific processing.

Differences Between Plan and Implementation: Due to staff limitations, the court
indicates that it does not have the additional staff attorneys necessary to implement
the staff attorney screening, review, and recommendation portions of this diffcrential
case management for any types of cases other than those invoiving prisoners. An
initial attempt was made to review some of the rernoved cases on the pleadings only,
but the court found it was usually difficult to determine the propriety of removal
from the pleadings alone.

CJRA POLICY 2: EARLY AND ONGOING CONTROL OF PRETRIAL BY JU-
DICIAL OFFICER

Policy Before CJRA Plan

Usually initial and final pretrial conferences were held, and usually one attempt was
made to settle the case. Some judges did not hold Rule 16 conferences for all stan-



216 Implementation of the Civil Justice Reform Act in Pilot and Comparison 1istricts

dard cases, and did not usually hold settlement discussions. Limit was 30 interroga-
tories. Judges usually did not set a trial date atinitial conference.

CJRA Plan Implementation

Approved Plan: Similar, with the following exceptions: Rule 16 conferences are to be
held by all judges for standard cases, at which time several dates, including trial date,
are to be scheduled. In addition for each standard case, a general order requires
counsel to prepare a discovery/case management plan prior to the initial pretrial
conference. The court has developed a uniform order form for setting the initial
conference, and a description for counsel of what is to be in the joint discovery/case
management plan. That joint plan is to discuss related cases, jurisdiction, adding
parties, class allegations if any, motions pending, discovery types and timing, jury
demand, consent to magistrate judge, alternative dispute resolution, and trial length.

In addition, magistrate judges in Houston each are given aboul 50 cases at a time for
all pretrial management.

Differences Between Plan and Advisory Group Recommendations: None, except
Galveston division was not included in the plan for expanded use of magistrate
judges for all pretrial management on a subset of cascs.

Differences Between Plan and Implementation: None reported, except funding for
all requested extra staff 1o help with pretrial case management was not provided. For
exampie, the court asked for but did not receive one new courtroom attendant for
each judge, whose role would have been to relieve the deputy clerk “case manager”
from courtroom suppoert functions.

CJRA POLICY 3: MORE INTENSIVE MANAGEMENT OF COMPLEX CASES
Policy Before CJRA Plan

Individualized management by the Judicial Officer. No formal structured “complex
track.”

CJRA Plan Implementation

Approved Plan: Same. Plan indicates use of Manual for Complex Litigation and
consideration of additional conferences and bifurcation.

Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: None reported.

CJRA POLICY 4: EXCHANGE OF DISCOVERY INFORMATION
Policy Before CIRA Plan

No formal policy.
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CIRA Plan Implementation

Approved Plan: Each judge in largest division will order discovery to proceed under
the August 1991 draft of the new Fed. Civ. P. Rule 26 for 20 cases [iled in January 1992,
judges in other divisions will order this for 10 cases. That draft requires early
disclosure without awaiting a discovery request oft names of individuals likely to
have information that bears significandy on any claim or defense, description of
documents and data thart are likely to bear signilicantly on any claim or defense, in-
formation on damages, and insurance agreements.

Differences Between Plan and Advisory Group Recommendations: None, excepl
plan specifies 10 rather than 20 cascs in the smaller divisions.

Differences Between Plan and Implementation: None reporled. The December
1993 amcendments to Federal Rule of Civil Procedure 26(a)(1) concerning mandatory
inirial disclosure are in effect in this district.?

CIRA POLICY 5: CERTIFY GOOD FAITH EFFORT BEFORE FILING D1S-
COVERY MOTION
Policy Before CJRA Plan

Local Rule 6 indicates that opposed motions shall contain an averment that the
movant has conferred with the respondent and that counsel cannot agree about the
disposition of the motion.

CIRA Plan Implementation

Approved Plan: Same.

Differences Between Plan and Advisory Group Recommendations: Nonec.

Differences Between Plan and Implementation: None reported.

CIRA POLICY 6: ALTERNATIVE DISPUTE RESOLUTION PROGRAMS

Policy Before CIRA Plan

Settltement conference usually was held with judicial officer. Selective referral of
cases o arbitration or special masters, but no formally structured ADR program.
CJRA Plan Implementation

Approved Plan: Same as before CIRA, plus ADR is to be discussed at the initial pre-
trial conference and cases may be referred 1o mediation, mini-trial, summary jury
trial, arbitration, or anv other ADR program. A formaliy structured voluntary media-

PStienstra (19953,
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tion program was established with about 300 cases per year (the program allows any
type of ADR butin 1992 over 98 percent of the cascs with ADR actually had mediation
rather than some other type of ADDR). The plan provides for certification of trained
providers, maintenance of lists of providers with information about each, a clerk to
administer the program, payment of the ADR provider by the parties, discussion of
referral to ADR at the Rule 16 conference, confidentiality, and a notice to the court of
the results of the ADR. The (vpical session lasts a half day to a full day, with parties
splitting the mediator’s fee.

In 1994, 326 cases were referred 10 mediation and 3 were referred to arbitration.
Mediation sessions lasted an average of about 8 hours and mediator fees averaged
$1840 in total, split by the parties. Questionnaire responscs to a district survey indi-
cate that atiorneys and the partics they represent usually consider mediation to be
heiptul and productive. ADR providers who filed forms with the court (N=440 over 3
vears) indicated that about 69 percent settled as a result of the voluntary mediation.

Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: The formally structured program
was authorized as of January 1992, and actually began relerring cases to mediation in
volume in the spring of 1992 (due to the Lime necessary to sct up and fully opera-
tionalize the program),

OPTIONAL CJRATECHENIQUES

The CJRA indicates that each court shall consider and may include the following five
litigation management techniques:®

L Requiring that counsel jointly present a discovery/case management plan at
the initial pretriat conference:

A General Order was to be entered into every case in the “standard” track (see CJRA
Policy 1, above) which would require counsel to meet and preparc a joint plan for
presentation prior to the initial pretrial conference. The court subsequently decided
to follow the December 1993 revised F.R.Civ.P. 26.

II.  Requiring that each party be represented at each pretrial conference by an
attorney with authority to bind that party:

The Plan would implement this technique through “individual notice” by the Court
requiring the attendance, at all pretrial and or settlement conferences, of an attorney
who has the authority 1o bind.

IMI. Requiring the signature of the attorney and the party for all requests for dis-
covery extensions or postponements of trial:

Bog 11.5.0. 6 473(b).
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The Plan would also implement this technique through “individual notice” by the
Courl. The Advisory Report would have implemenied a uniform policy requiring
party signature (or attorney certification of reasons for inability to obtain same) re-
garding extensions of the discovery cutoft or postponement of trial.

IV, Offering a Neutral Evaluation program:

Neutral Evaluation was not one of the ADR methads specifically recognized in the
Plan but the court “may approve any other ADR method the parties suggest or the
courl believes is suited to the litigation.”

V.  Requiring party representatives with authority to bind to be present or avail-
able by telephoene at settlement conferences:

As stated above, the Plan would allow a judge, by “individual notice,” t¢ require the
altendance, at all pretrial and or settlement conferences, of an attorney who has the
authority 1o bind, However, it was not specifically stated that this authority would
include the ability to agree to settlement. Within the ADR program, party represen-
tatives with authority to negotiate a settlement, and all other persons necessary to
negotiate a setdement, must attend the ADR session.

OTHER POLICIES ADOPTED IN CJRA PLAN

Approved Plan

In the area of trial procedures, plan allows court to use techniques to enhance jury
understanding {such as tutorial media on complex concepts, and videotaped depo-
sitions}, to impose limits on the time allowed for various aspects of trial, and to limit
expert wilness testimony on i case-by-case basis.

Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: None.
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OVERVIEW OF PILOT PROGRAM IN DISTRICT OF UTAH

OVERVIEW OF IMPLEMENTED CJRA PLAN

The CJRA advisory group’s’ assessment of the docket revealed no critical cost- or
time-bascd problems in civil case processing nor any serious deficiencies in re-
sources other than in the Qffice of the Clerk (additional s1all needed for administra-
tive functions). However, the district’s median times of processing civil cases and
median times (0 move civil cases [rom issue to trial are 33 percent longer than the
national median. Lack ol adherence by counsel to schedule deadlines was cited as a
contributing factor.

New legislation by Congress, delay in the process of filling judicial vacancies, and
shifts in Executive Branch policies were all cited as having a negative impact on the
docket. This was seen as particularly true in the area of the criminal caseload, where
legislation or programs such as the Speedy Trial Act, a generally expanded federal ju-
risdiction, guideline sentencing, mandatory minimums, and Operation Triggerlock
also have a direct and sometimes deleterious impact on civil case processing. Svs-
temic responses such as increasing the number of judges and other resources were
viewed as the best way of dealing with cost and delay. it was also recommended that
the Department of Justice should delegale increased settlement authority to the 1.5,
Attorney.

With respect to the operations of the distriet court, the recommendations of the advi-
sory group included the following: making no change in current mechanisms for
differentiated case management of ¢ertain categories of cases; adopting several
changes in pretrial procedure and limitations on the volume of discovery; making
provision for the carly exchange of certain wypes of information; and implementing
an ADR program that was specified in detail.

Lzimmer et al. (1991) (hereinafier referred to as the advisory group report). The 12-person committee
included fwo judges (plus 5 active or senior district judges as ex officio members and the Clerk of Court as
the reportert, was coordinated by the Chiet Judge. and met as a whole and in thvee subcommittees:
Consumer. ADR, and Process. Analysis of the dockel was conducted and a detailed siudy of abour 100
closed cases was incorporated. A telephonic survey of 279 attorneys was aiso canduceed,



222 hmplementation of the Civil Justice Reform Act in Pilot and Comparisen Districts

The CIRA plan? reflected the Court's conviction that most of the CJRA principles had
been part of the district’s practices and procedures for many years, and that little
change was therefore needed. However, the plan did make changes related to two of
the six CJRA principles: First, te further promote the voluntary exchange of infoerma-
tion, the court notice form for the initial conference was modified to advise counsel
to communicate with one another prior to the pretrial conference, and to exchange
relevant documents at the initial conference or indicate when they might be avail-
able; and second, the court will experiment with court-supervised mediation, arbi-
tration, mini-trials, or summary jury trials for a limited period and evaluate the
results. These changes were implemented in early 1993, The court also referred sug-
gestions made in the advisory group report regarding modification, truncating, and
limiting discovery to the Advisory Committee on Revisions to the Local Rules of
Praciice.

The first annual assessment noted that the CJRA plan had changed in two areas.®
First, the discovery reform changes were in clfect for only 10 months {(March through
December 1993), after which the court adepted all of the new federal civil rules
amendments (on a provisional basis at least through March 30, 1995).4 thus dramati-
cally altering the procedural landscape of the ¢ivil litigation process. That 10-month
period through December 1993 was reported 1o be insufficient to draw conclusions
about the effects of the discovery reform changes. Sccond, an experimental
voluntary “optlin” mediation and arbitration program has been put into effect. Ar-
bitrators are paid by the court (5100 per day o cach of 3 panel members), and media-
tors serve pro bong. In the first 27 months of the ADR program, through November
1595, 86 cases were referred to mediation (of which 19 were still pending, 7 settled
before and 33 settled at the session, and 27 refurned to litigation) and 10 cases were
referred to arbitration (of which 1 was still pending, 3 settled before and 4 settled at
the session, and 2 returned to litigation). The annual assessment indicates that the
advisory group last met in December 1991 and the court does not anticipate calling
any subsequent meetings. As of January 1996, no addilional anntual reports had been
issued.

CJRA POLICY 1: DIFFERENTIAL CASE MANAGEMENT

Policy Before CJRA Plan

Orders are tailored for each case at the initial status and scheduling conference after
discussing: casc complexity, cstimates of preparation time, target dates for filing
motions, outside dates for motion hearings, and firm pretrial conference dates.
Some judges set trial dates at the initial conference, and other judges set them at the

3nited States District Court for the District of Utah {1994;.

Tafter the end of the provisional period on March 30,1993, the courr may extend the provisional period for
another six months, or may make a determination as ro which, if any, of the December 1993 revised
FR.Civ I it will ops our of by local nile.
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final pretrial conference. Certain cases receive different handling depending on case
type. The categories with different handling are:

1. Ciass A: Includes prisoner civil rights petitions, select pro se civil rights petitions
{screened by the assigned district judge), DITHS cases (primarily Social Security
appeals}, and IRS challenges. Atthe time of filing, the cases are uniformly referred
to a magistrate judge who handles all case-related matters and submits a report
and recommendation to the assigned district judge for disposition.

2. Class B Includes bankruptcy appeals (first scheduling notice comes [rom Clerk’s
Office at the time of filing), condemnation and forfeiture (reccive differcnt
schedules at time of filing or when answers are received), and cases for injunctive
relief (placed on fast track for hearings). Differential treatment was based upon
the nature of the action,

3. Miscellaneous: Includes registrations of foreign judgment and notices to take de-
positions in this district for cases pending in other districts. These were never as-
signed to judicial officers (unless related motions are filed that require disposi-
tion).

CJRA Plan Implementation

Approved Plan: The court felt that differential case management has long been the
district’s practice. Current practice provides for fine-tuning each case and was lelt to
be superior to any sort of more formalized tracking system. Consequently, the plan
proposed no change in current practices.

Differences Between Plan and Advisory Group Recommendations: The advisory
group determined that no need currently exists for recommending medifications to
the court’s existing mechanisms for differential case management for certain cate-
gories of cases. Some additional ditferential management ideas were proposed in
conjunction with the group's ADR recommendation, which is discussed below in (he
section on CJRA Policy 6.

Differences Between Plan and Implementation: None reported.

CIRAPOLICY 2: EARLY AND ONGOING CONTROL OF PRETRIAL BY
JUDICIAL OFFICER

Policy Before CJRA Plan

The pretrial management process is provided for in Rule 204 of the local Rules of
Practice. After an issuc is joined, the rule provides for an initial status and scheduling
conference conducted by the assigned judge or judge-designated magistrate judge.
Atthe conference, case complexily, preparation time cstimates, target dates for filing
motions and outside dates for motion hearings, and firm pretrial conference dates
are discussed, lixed, and ordered, At this initial status and scheduling conference,
some judges always {ix a provisional (rial date though others wait until the final
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pretrial conference. However, if the case will require a block of time of weeks or
months for trial, a trial datc is set early by the presiding judge. Target dates lor
various events are set in such away as to bring the case automatically to the attention
of the court at critical junctures. Court policy is to avoid granting continuances
without a date being certain.

Two of four active judges handled their own calendaring from initial pretrial to final
case disposition and referred relatively few civil matters to the magistrate judges.
Two others regularly referred motions to magistrate judges, had them conduct much
of the discovery and pretrial process, and relied on them for initial scheduling of
events and deadlines. All judges refer prisoner civil rights complaints to the magis-
trate judges for processing and recommendation.

The Clerk’s Office has authority to grant certain types of orders (such as initial re-
quests tor time for a limited number of pleadings). However, there were no auto-
maltic or clerk-monitored procedures to handle failure (o effect timely service, deal
with dormant cases, or respond to excessive requests for extensions or continuances,
intervention in all of thesce areas was left to the judge’s discretion.

CJRA Plan Implementation

Approved Plan: The court felt that current practice already provides for early and
ongoing control of the pretrial process and that matters are set for (rial at an appro-
priate point in the life of the case. Therelore the plan called for continuation of cur-
rent practice. However, the plan does contemplate supplementing the notice form
used for the initial status/scheduling conference to inform counsel that they:

1. Should communicate with one another prior 1o the pretrial conference.
2. Should agree on a suggested schedule for case preparation.,

3. Should gather and examine relevant existing documents in their client’s con-
trol/possession and either produce them at the initial conference or be prepared
Lo indicate at which date those documents can be produced.

The plan also refers advisory group recommendations for limiting discovery and for
other local rules changes (o the court’s local rules committee for evaluation and rec-
ommendalion.

Ditferences Between Plan and Advisory Group Recommendations: The advisory
group proposed revision te local rules to require counsel 1o meet and develop a
much more formalized discovery and scheduling plan and submit the plan to the
court al least three days before the initial status and scheduling conference. Also, the
advisory group would have required that the scheduling order set lorth a trial date
and that the trial be scheduled to occur within 18 months of filing (unless the judicial
officer certities that the case is oo complex or that the criminal calendar will not
permit the civil trial at that time). 'The group recommended that, absent stipulation
or court approval, interrogatories be limited to 15, requests for admissions and
documents be limired to 25, and depositions be limited to one day. Also, the group
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urged the Court to adopt a general internal policy of setting deadlines as early as
possible for the filing of motions, conducting hearings within two weeks of briefing,
and ruling on dispesitive motions prior 16 the final pretrial conference. They also
recommended that page limits on summary judgment motions be modified, and that
dispositive motions not be referred to magistrate judges. Finally, it was requested
that the clerk provide periodic internal deadline compliance reports.

Regarding requests for extensions, continuances, and rescheduling, the advisory
group urged the Courr to adopt a general policy against granting them absent un-
usual or exceptional circumstances and good cause. When such requests are made,
the advisory group report asked that requests be ruled upon a minimum of three
days prior 1o the scheduled deadline or proceeding date; specified that the original
deadline or date remain in effect until the court rules otherwise; and required the
signalure of the attorney and the party on the request.

The advisory group would also have delegated certain monitoring and tracking func-
tions to the Clerk's Office regarding scheduled due dates and overdue pleadings.

Differences Between Plan and Implementation: None reported.

CJRA POLICY 3: MORE INTENSIVE MANAGEMENT OF COMPLEX CASES
Policy Before CJRA Plan

Case complexity was taken into account at the initial status and scheduling confer-
ence (see discussion on CJRA Policy 2 above) and the management plan for the case
was ¢stablished accordingly.

CJRA Plan Implementation

Approved Plan: The Court felt that the initial status and scheduling conference pro-
vided the framework for necded case management in complex as well as other cases.
No change in current practices was made.

Differences Between Plan and Advisory Group Recommendations: The advisory
group proposed that judicial officers be permitted to waive the recommended 18-
month deadline {or trials it they certify that the case is sufficiently complex.

Differences Between Plan and Implementation: None reported.

CJRA POLICY 4;: EXCHANGE OF BISCOVERY INFORMATION
Policy Before CJRA Plan

Through Local Rules and judicial practice, the court already encouraged the volun-
tary exchange of information. Many judges required the exchange of all exhibits
prior o the final pretrial conference. Most required a jointly prepared pretrial order
with provisions as 1o wilnesses and exhibits.
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CIRA Plan Implementation

Approved Plan: The provisions of the plan were meant to supplement current prac-
tice rather than revise it. They included:

1. Supplementing the notice form used for the initial status/scheduling conference
to inform counsel that they should gather and cxamine relevant existing docu-
ments in their client’s control/possession and cither:

aj produce them al the initial status/scheduling conference, or

b) indicate to the court and opposing counsel when the documents can be pro-
duced.

2. Referring the suggestions made in the advisory group report regarding modifica-
tion, truncating, and limiting discovery to the Advisory Committee on Revisions to
the Local Rules ol Practice and asking for a report back from the Committee
within four months.

Differences Between Plan and Advisory Group Recommendations: The advisory
group would have also required counsel, prior to the initial status and scheduling
conference, (o designate prospective witnesses and (o agree to the prompt produc-
tion ol information and documents subsequently discovered.

Differences Between Plan and Implementation: The Local Rules committee com-
pleted its work in this area in August 1992, The Court adopted their recommenda-
tions and amended Local Rules were promulgated in March 1993. Most of these
changes were technical or administrative in nature and had little to do with the dis-
covery process. This district did not opt out of the December 1993 amendments to
the Federal Rules of Civil Procedure, including Rule 26(a)(1) concerning mandatory
initial disclosure, and Rule 26(a)(1) was in essence used by the Court 1o replace the
CiRA plan in this area.

CJRA POLICY 5: CERTIFY GOOD FAITH EFFORT BEFORE FILING DIS-
COVFRY MOTION

Policy Before CJRA Plan

Local Rule 202(h) already required this type of certificate.

CJRA Plan Implementation
Approved Plan: No change o prior policy.
Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: None reported,
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CIRA POLICY 6: ALTERNATIVE DISPUTE RESOLUTION PROGRAMS
Policy Before CJRA Plan

Judges could conduct settlement conferences with the characteristics of mediation.
Under Local Rule 204{¢), settlements can be explored in either a formal or informal
setting, off the record, and with a judge other than the trial judge. Senior judges were
sometimes used to conduct many of these scttlement conlerences. Jtah is one of
ten districts that are test sites for voluntary arbitration, which had not been {ully im-
plemented in Utah prior to CJRA.

CJRA Plan Implementation
Approved Plan

The plan considered that the most efficient method 1o arrive at case resolution is the
method found in traditional court processes with traditional safeguards, and indi-
cated the court opinion that a supermarket of services available at the courthouse
has a tendency to weaken rather than strengthen the litigation process. However, the
court will experiment with court-supervised mediation, arbitration, mini-trials, or
summary jury trials for a limited period, with the determination of the approach
taken being under the discretion of the individual judge. Further, it will consider
very carefully the ADR-related suggestions of the advisory group and will endeavor to
provide services on an experimental basis within the first post-plan year {(structured
and statfed in a form 1o be determined).

Differences Between Plan and Advisory Group Recommendations: Specific sugges-
tions cutlined in detail in the advisory group report that the plan did not incorporate
included:

1. Creating an ad hoc subcommittee to draft local rules for ADR programs. However,
this was subsequently done by the court when it implemented the experimental
ADR program.

2. Setting out in detail the components and procedures of a proposed ADR program.
However, this was subsequently done by the court when it implemented the ex-
perimental ADR program.

3. Assigning cases to the appropriate ADR mechanism based upon a questionnaire
filied cut by the partics early in the life of the case.

Differences Between Plan and Implementation: A lengthy ADR Local Rule was
promulgated by the Court in March 1993, along with other Local Rules amendments.
An ADR committee was appointed. Operational responsibility for the ADR program
was delegated by the Court to its Clerk. The Clerk prepared materials publicizing the
Court's new voluntary ADR program, conducted training programs for the arbitrators
and mediatars, and hired an ADR Administrator to run the pregram. The voluntary
“optin” program focuses on non-binding arbitration and mediation. Counsel must
file a certificate at least 10 days before the initial pretrial conference, indicating that



228 hnplemenrarion of the Clvil Justice Retonu Act in Pilot and Comparison Districes

they have discussed ADR with their client and whether the case is to be referred to
the ADR program. Any parly may subsequently opt out of the process. judicial offi-
cers retain the option of referring cases to ADR on their own motion, and again any
party may subsequently opt out. Arbitrators are paid by the court (3100 per day to
each of 3 panel members), and mediators serve pro bono. The court has a list of 32
approved mecdiators and 38 approved arbitrators, each of whom has received train-
ing provided by the court, and has at [east ten years experience as a lawyer. The av-
erage time from referral to the mediation conference is about 3 months, and to the
arbitration hearing is about 7 months. Both mediation and arbitration usually in-
volve 4 (0 8 hours of meetings. Discovery is normally stayed during ADR referral. In
the first 27 months of the ADR program, through November 1995, 86 cases were re-
ferred to mediation {of which 19 were still pending, 7 setled before and 33 settled at
the session, and 27 returned 1o litigation} and 10 cases were referred (o arbitration (of
which 1 was still pending, 3 settled before and 4 settled at the session, and 2 returned
to litigation). Thus, a total of 96 cases, or 4 percent of the eligible civil caseload,? was
referred 1o ADR. The ADR program is still considered experimental.

OPTIONAL CJRA TECHNIQUES

The CIRA indicates that cach court shall consider and may include the {ollowing five
liligation management techniques:®

L Requiring that counsel jointly present a discovery/case management plan at
the initial pretrial conference:

‘The court did not "opt out" of F.R.Civ.P, 26(f}, which makes this technique a
requirement after December 1993, Prior thereto, Local Rule 204 governed.”

Il.  Requiring that each party be represented at cach pretrial conference by an
attorney with authority te bind that party:

Required by Local Rule. The court did not “opt oul” of the F.R.Civ.P.

1Il.  Requiring the signature of the attorney and the party for all requesis for dis-
caovery extensions or postponements of trial:

Considered by the court and not required by the plan,

IV. Offering a Neutral Evaluation program:

[, . -

TThree percent of the total civil cascload.

By U.S.C. § 4730b).

"The plan calied for informing counsel prior to the initial status/scheduling conterence hae they should
calnmunicate with one another prior 1o the pretrial conference and agree on a suggested schedule for case
preparation. The plan also indicated that for the most part the objecrives of the rechnigue were sought by
the district's current Rutes of Praclice (effective fune |, 1991).
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The court indicates this is provided for by Local Rule 204-2 “Sertlement Confer-
ences.” Local Rule 204-2(a) indicates “In any case pending before this court, the as-
signed judge may require, or any party may al any time request, the scheduling of a
settlement conference.”

V.  Requiring the attendance of party representatives with authority to bind to be
present or available by telephone at settlement conferences:

Provided for by Local Rule 204-2,

OTHER POLICIES ADOPTED IN CJRA PLAN
Approved Plan: None.
Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Iinplementation: Nonce reported.
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OVERVIEW OF PILOT PROGRAM IN WISCONSIN, EASTERN
DISTRICT

OVERVIEW OF IMPLEMENTED CJRA PLAN

The CJRA Advisory Group indicated that the essential elements of their recom-
mended plan “are those which encourage and facilitate negotiated disposition, those
which limit and streamline prettial discovery, and those which call for more efficient
methods of criminal case management.” They were optimistic that adoption of these
clements would “have a positive impact upon the disposition of civil cases.”!

The plan adopted by the court accepted all but two of the advisory group’s recom-
mendations related 1o civil justice, and partially accepted the other two with signifi-
cant modification. The court notes that these measures “amount only to tinkering
about the periphery of the real problem adversely affecting the administration of civil
justice in this district. The real problem is the enormous growth of our criminal
docket.,”? The plan cuts the limit on interrogatories to 15, generally limits de-
positions to six hours each, and makes the requirements for dispositive motion and
final pretrial papers more uniform and somewhat simpler. The intent is for trial to
take place within 18 months of filing. The court did not alter the existing practice of
reduced case management for six types of case categories that usually do not have
scheduling conferences. The court requires the mandatory exchange of certain in-
formation in suppaort of a pariy's own side before formal discovery can begin. While
no formally structured ADR program was created, the plan as implemented allows
several types of ADR methods to be used. Other than scttlement conferences, fewer
than 50 cases per year have ADR. The plan was adopted December 23, 1991, and
included I.ocal Rule changes.

As of January 1996, a CJRA Annual Report had not been issued by either the Court or
the Advisory Group.

awson et al, {19491), transmittal page. The 18-person committee was chaired by alawyer, had a law pro-
fessor us repurter, met as a whole several times, and also worked separately in subcommittees. One mag-
istrate judge was @ member, the Clerk of Court was an ad hoc member, and two judges attended many of
the meetings. The Advisory Group interviewed judicial officers, and a survey of about 350 lawyers and an
unspecified number of litigants was conducted,

21 Inited States Dyistrict Court for the Eastern District of Wisconsin (1991), pp. 3-4.

211
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CJRA POLICY 1: DIFFERENTIAL CASE MANAGEMENT

Palicy Before CJRA Plan

Six types of cases usually have reduced case management, are not immediately
routed to the assigned judicial officer, and usually do not have initial scheduling
conferences.

1. Informa pauperis requests. Upon filing, these go to a pro se law clerk for exami-
nation and recommendaltion,

2. Prisoncr civil rights cases. After in forma pauperis review or payment of filing fee,
casc is monitored by pro se law clerk, and goes to Magistrate Judge for report and
recommendation.

3. Haheas corpus petitions. After in forma paupcris review or payment of filing fee,
the case goes to the judge for determination of whether responsive pleading is re-
quired.

4. Government collections. Cases are maintained in clerk’s office and generally
decided by the entry of consent order or default judgment. Il contested, case goes
to the judge.

5. Bankruptcy appeals. Clerk will issue brieling schedule before Lhe file is sent to the
judge.

6. Social Security cases. Clerk will issue scheduling order, and send case to Magis-
(rate judge for report and recommendation after mations are fully briefed.

All remaining types ol cases have standard case management. Aun initial Rule 16
scheduling conference usually will be held.

CJRA Plan Implementation

Approved Plan: The advisory group indicated that the district alrcady bas in place a
program of systematic, differential trecatment of civil cases which is working satisfac-
torily, and made no recommendation for change. In addition to the specialized pro-
cessing of certain types of cases as noted above, the court will continue to rely on
scheduling conferences for management on a case-by-case basis.

Differences Between Plan and Advisory Group Recommendations: None,

Differences Between Plan and {mplementation: None reported.
CJRA POLICY 2: EARLY AND ONGOING CONTROL OF PRETRIAL BY
JUDICIAL OFFICER

Policy Before CJRA Plan

Initial and final pretrial conferences are held, usually with one attempt to settle the
casc. Limitis 35 interrogatories by Local Rule. Some judges set trial date at initial
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conlerence. Procedures for early and ongoing control of pretrial process include
helding an initial Rule 16 conference that includes assessment and planning of case
progress, setting carly and firm trial dates with the goal of being within 18 months
after filing, controlling discovery, and setting deadlines for filing motions and a
schedule for disposition.

CIRA Plan Implementation
Approved Plam: The plan takes the form of revised or new Local Rules, as follows:

Local Rules 65.01 and 6.03 specify time limits and page limits for motion answer briefs
and reply briels, New summary judgment motion papers requirements have also
been made uniform for all judges.

Local Rule 7.01 requires completion of discovery 30 days prior to the date on which
trial {s scheduled {similar wording and time limitin 1991).

Local Rule 7.03 limits interrogatories to 15 (was 35 in 1991}, exclusive of mandatory
discovery items and questions about the names of people with discoverable infor-
mation or about the existence of documentary and physical evidence. Morc are al-
lowed by stipulation or with court permission. '

Local Rule 7,10 esiablishes new rules guiding the method of taking and the duration
of depositions, which, without stipulation or an exemption Itom the court, are lim-
ited to 6 hours.

Local Rule 7.04 states that parlics may be required to attend a preliminary pretrial
conference to consider future conduct of the case and to be prepared to discuss
maliers enumerated in Rule 16 as well as a brief {two sentence) statement of the na-
ture of the case, any motions contemplated, amount and time to complete further
discovery, and other matters related o scheduling case for trial (similar wording in
1991}

Local Rule 7.06 says court may require parties to prepare a unilorm format pretrial
report, to be filed at least 10 days prior to scheduled start of trial, (o contain short
surnmary ol facls {two-page maximum), statement of the issues, names and
addresses of all witnesses, narrative summary of background or expert witmesses (it
anyl, list of exhibits, designation of deposilions to be read into the record. best esti-
mate of time required fo try case, and, if scheduled for jury trial, proposed voir dire
questions frem court, proposcd instructions, and proposed verdict form, with addi-
tional requirement that counsel make a good faith effort to settle and arrive at stipu-
lations o save trial tme, Unlike 1991, the new requirements are the same for every
judge. The 1991 version of rule was less specilic and less detailed regarding what
goes in reporl and each judge had his or her own more detailed requirements. This
new rule simplilies what is required for some judges, '

Additional procedures commit the court to make every effort to resolve all dispositive
motions within 6 months of the date on which the last briefl is filed.
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Local Ruie 8.04 expressly provides for the judicial officer, at his or her discretion, to
establish reasonable time Hmits for the trial of all civil and criminal cases.

The plan also encourages consent to irial by magistrate judge (form says “In all
likelihood, therefore, a consent will mean that this civil case will be resolve sooner
and more inexpensively for the parties”), gives magistrate judges more pretrial
responsibility in criminal cases (to give judges increased lime for civil cases), and
eliminates need for magistrate judges to prepare written decisions on the “boiler
plate motions which are routinely filed in criminal cases.” Effective October 1, 1992,
two magistrate judges each get civil cases assigned for all pretrial. The magistrate
judge caseload is 60 percent of a judge’s civil caseload for pretrial.

Differences Between Plan and Advisory Group Recommendations: None of a major
nature. While the wording ol the local rules changes recommended by the Advisory
Group sometimes have been modified before incorporation in the court’s plan, the
intent was gencrally accepted and preserved by the court in its plan.

Differences Between Plan and Implementation: None reported.

CJRA POLICY 3: MORE INTENSIVE MANAGEMENT OF COMPLEX CASES
Policy Before CJRA Plan

[ndividualized case management. The advisory group notes that the judges already
monitor complex cases through discovery/case management conferences, and says
new procedures are unnecessary.

CJRA Plan Implementation

Approved Plan: Existing individualized case management and discovery procedures
are deemed sufficient for meeting this guideline. However, note that all new and
revised rules of general civil case management also appiy to these cases.

Differences Between Plan and Advisory Group Recommendations: None.

Ditferences Between Plan and Implementation: Nene reported.

CJRA POLICY 4: EXCHANGE OF DISCOVERY INFORMATION

Policy Before CJRA Plan

No formal policy.

CJRA Plan implementation

Approved Plain: Local Rule 7.07 provides for mandatory exchange of discovery in-
formation, specifically mandatory interrogatories. Plaintiffs are to identify witnesses
“with knowledge of any fact alteged in the complaint” and summarize facts the
witness knows, 0 describe or produce for inspection any document “which you
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contend supports your claims” {rule does not mention proeduction of information
supporting other side’s claims), and to identify others with subrogation interest.
Defendants are to correct improper identification of defendant, identify ather parties
that should be named, identify witnesses “with knowledge of any fact alleged in the
complaint or in the answer to the complaint” and summarize facts (he witness
knows, to describe or produce for inspection any document “which you contend
supports your defenses” and provide information on insurance coverage, Plaintiff
must provide within 30 days after defendani answer; defendant must provide within
30 days after plaintiff provides mandalory information. Both must update
information if found (o be wrong or incomplete. They may not do any other
discovery before mandatory informalion has been or should have been provided.

Exemptions from this Local Rule 7.07 include reviews of administrative proceedings
(including Social Security), habeas corpus, government colleclion cases, pro se
prisoner, cases which only seck an order forcing arbitration, and “cases that are not
deemed to be complex or lengthy.” To qualify for this last exemption, counsel must
tilc a declaration that the party will not take more than 3 depositions or seek answers
to more than 15 interrogatories, will use not more than 10 hours of trial time ta
present its case, and will complele discovery within 9 months. Very few have
requested this last exemption.

Local Rule 7.11 covers guidelines for the confidentiality of discovery materials.

Differences Between Plan and Advisory Group Recommendations: The Advisory
Group recommended exempting appeals of administrative determinations from this
disclosure requirement. The court’s plan modifies this significantly by also exempt-
ing habeas corpus, government collection cases, pro se prisoner, ¢ases which only
scek an order forcing arbitration, and cases that are not deemed to be complex or
lengthy (see description above in this section),

Differences Between Plan and Implementation: None reported. The recent
amendments (o Federal Rule of Civil Procedure 26{a}(1} concerning mandatory ini-
tial disclosure are not in effect in this district.®

CJRA POLICY 5: CERTIFY GOOD FAITH EFFORT BEFORE FILING
DISCOVERY MOTION

Policy Before CJRA Plan

Local Rule 6.02 requires any motion for discovery or production of documents to be
accompanied by a statement that, after “consultativn with the opposing party and
sincere efforts to resolve their differences, the parties have been unable 1o reach an
accord.”

IStienstra (1995).



236 Implemenation of the Civil Justice Reform Act in Pilot and Comparison [Districrs

CIRA Plan Implemcentation

Approved Plan: Samc.
Differences Between Plan and Advisory Group Recommendations: None.

Differences Between Plan and Implementation: None reported.

CJRA POLICY 6: ALTERNATIVE DISPUTL RESOLUTION PROGRAMS
Policy Before CJRA Plan

No larmal policy.

CJRA Plan Implementation

Approved Plan: Local Rule 7.12 indicates that at the Rule 16 conference the judicial
officer may invoke one of the lollowing scitlement procedures: settlement confer-
ence with a judge or magistrate judge, appointment of a special master, or “referral
of the case lor neutral cvaluation, mediation, arbitration, or some other form of
alternative dispute resolution procedure.” Costs are (0 be borne by parties. All cases
suhject to mandatory discovery (Local Rule 7.07) will presumptively be subject to one
of the serrtlement procedures authorized by this rule. Parties may be required to
attend in person or 1o be available on the phone. This district does not have a
formally structured ADR program, and fewer than 50 cases per vear go to ADR other
than settlement conferences with a judicial officer.

Differences Between Plan and Advisory Group Recommendations: The Advisory
Group recommended a settlement conference belore a judicial officer in all civil
cases within 180 days ol case filing, and suggested special masters, early neutral
cvaluation, or mediation il the judicial ofticer decems them likely to assist in reaching
a settternent. The court’s plan modified this signilicanty by not mentioning any time
limit for the settlement conference or other ADR process.

Differences Between Plan and hmplementation: None reported.

OPTIONAL CJRA TECHNIQUES

The CJRA indicates ihat cach court shall consider and may include the following five
litigation management techniques;!

L. Requiring that counsel jointly present a discovery/case management plan at
the initial pretrial conference:

No discussion of a joint presentation in the Plan. Advisory Report did net betieve
that adoption of this technique would reduce cost or delay.

Y Us.C § 178 by
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II.  Requiring that each party be represented at each pretrial conference by an
attorney with authority to bind that party:

Ne discussion in the Plan. Advisory Report indicated that attorneys already are re-
quired to have the authority to bind their clients regarding matters previously identi-
fied by the court for discussion.

II. Requiring the signature of the attorney and the party for all requests for dis-
covery extensions or postponements of trial:

No discussion in the Plan. Advisory Report did not believe that there was a problem
with lack ol notice o the client regarding extensions or postponements, nor did it be-
lieve that adoption of this technique would reduce cost or delay.

IV.  Offering a Neutraf Evaluation program:

The Plan reguires that at the conference held pursuant to F.R.Civ.P. 16, the judicial
office shall determine whether the case is an appropriate one for referral to neutral
evaluation as well as other ADR programs. The Advisory Report had recommended
adoptlion of a rule requiring a settlement conference within 180 days of commence-
ment of the action {and such a conference could have included early neutral evalua-
tion).

V.  Requiring party representatives with authority to bind to be present or avail-
able by telephone at settlement conferences:

The Plan indicates that partics mav be required to atiend settlement conlerences in
person or reachable by telephone.

OTHER POLICIES ADOPTED IN CJRA PEAN

Approved Plan: None.

Differences Between Plan and Advisory Group Recommendations: The Advisory
Group made comments or suggestions for actions thal are beyond the control of the
District Court and/or beyond the area of civil case processing: (1) using more experi-
enced attorneys to represent criminal defendants and increasing their compensa-
tion; {2} criminal sentencing guidelines impose effort and delay that may outweigh
their benelits: (3) appointment of two additional Magistrate Judges; {4) appointment
ol two additinnal District judges; and (5} existing criminal cascload statistics do not
refleet the actual workload in (his district.
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