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__ SUMMARY

The Civil Justice Reform Act {CJTRA) ol 1990 emerged from a multiyear debate about
ways to reduce delay and the cost of litigation in [ederal courts. Based on recom-
mendations from Scnator Joseph Biden’s Task Force on Civil Justice Reform, the leg-
islation required each federal district court to develop a case management plan (o
reduce costs and delay. The legislation also created a pilot program to test six prin-
ciples of case management and required an independent evaluation to assess the ef-
fects of these principles and other related case management techniques. The Judicial
Conference and the Administrative Cflice of the 1.5, Courts asked RAND's Institute
for Civil Justice to conducl the evaluation.

This document reports our evaluation of the effects of the CJRA case management
principles and techniques on time Lo disposition, costs, and parlicipants’ satisfaclion
and views of fairness. The implementation of the act in the 20 pilot and comparison
districts is described in a companion report.!

OVERVIEW OF TIIE CJRA PILOT PROGRAM

The pilot program required ten districts to incorporale certain case managemert
principles into their plans. The evaluation included ten other districts (o permit
comparisons, The 20 districts were selected rather than heing volunteers, and all
those sclected were required to participate in the study.

The ten pilot districts, selected by the Committee on Court Administration and Case
Management of the Judicial Conference of the United States, were: California (8),
Delaware, Georgia (N), New York (8), Oklahoma (W), Pennsylvania (E}, Tennessee
(W), Texas (S), Utah, and Wisconsin (E).

The Judicial Conference, in consultation with RAND, also selected the following ten
comparison districts: Arizona, California (C), Florida (N}, Minois (N), Indiana (N},
Kentucky (I3, Kentucky (W), Marytand, New York (E), and Pennsylvania (M).

The pilot districts were required to implement their plans by January 1992; (he other
84 districts, including the comparison districts, could implement their plans any time
before December 1993,

IKakalik et al. ¢1996a).

xvii
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The Six Case Management Principles
The act directs each pilot district to incorporate the following principles into its plan:
1. Diffcrential case management;

Early judicial management;

Monitoring and control of complex cases;

=

Encouragement of cost-effective discovery through voluntary exchanges and co-
operative discovery devices;

an

Good-faith efforts ta resolve discovery disputes before filing motions; and

6. Referral of appropriate cases to alternative dispute resolution programs.?

Pilot districts must incorporate these principles, while other districts may do so.

The Six Case Management Techniques

The act directs each district 1o consider incorporating the following echniques into
its plan, but no district is required to incorporate them:
L. Joint discovery/case managerment plan;

2. Party representation at pretrial conferences by an attorney with authority to bind
that party regarding all matters previously identified by the court lor discussion at
the conference and all reasonably related matters;

3. Required signature of attorney and party on all requests for discovery extensions
or trial postponements;

4. Early neutral evaluation;

Party representatives with authority to bind to be present or available by tele-
phone at settlement conferences; and

[

6. Other features that the court considers appropriate.

FEATURES OF THE RAND EVALUATION

The evaluation is designed to provide a quantitative and qualitative basis for assess-
ing how the case management principles and techniques identified in the CJRA affect
costs 1o litigants, time to disposition, participants’ satisfaction with the process,
views of fairess of the process, and judge work time required.

20ur evaluation of mediation and neutral evaluation, based on & supplemental study, is the subject of a
companion report. See Kakalik et al. {1996h).

ISatisfaction and views of fairness were measured by responses to the following questions: How satisfied
were vou with the court management and procedures for this case for your party or parties? ow fair do
you think the court management and procedures were for this case for your pary ar parties?
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Comparisons are made between the ten pilot and ten comparison districts using data
from cases terminated in 1991 before CJRA and separately using data from cases filed
in 1992-93 alier implementation of the pilot program plans. Because there are differ-
ences hetween our pre-CJRA and post-CIRA data unrelated to CJRA and difficult 1o
properly account for, we focus on scparate pre- and post-CJRA analyses. The results
of our qualitative analysis, combined with our scparate pre- and post-CJRA quanti-
tative analyscs, provide ample cvidence concerning the effects of the act.

The evaluation also uses quantitative analyses to compare cases managed in differ-
ent ways to determine the effect of such management practices on costs to Hiigants,
time to disposition, participants’ satislaction with the process, and views of fairness.
To explore the effects of management practices, the quantitative analyses exploit
natural variation in judges” management practices, rather than making an experi-
mental random assignment of management practices (o cases.

Representativeness and Comparability of Pilot and Comparison Districts

ldeally, the pilot and comparison districts would be similar in every respect except
case management policies. lactors for which data were available, such as district
size, workload per judge, the number of criminal and civil filings, and the time to
disposition in c¢ivil cases, were thercfore used to identify suitable comparison dis-
Ircts.

Using aggregate 1991 data, we examinced the districts along (hese dimensions and
concluded that the pilot districts were comparable o the comparison districts.
Based on additional data collected in our surveys, our mullivariate siatistical analysis
later confirmed that there was no statistically significant difference between the pilot
and comparison district groups in 1997 in cither time to disposition or cost per liti-
gant.

We concluded that the pilot and comparison districts adequately represent the range
ol districts in the federal judicial system. Together, the 20 study districts have about
ane-third of all federal judges and one-third of all federal case filings and represent
ihe full specirum of the system with respect to the critical variables identified above.

Data Sources

The evaluation is based on extensive and detailed case-level data from the period
January 1991 through December 1995, Data sources include:

*  Court records;

* Records, reports, and surveys of CJRA advisury proups;

* Thedisiricts’ cost and delay reduction plans;

»  Detailed case processing and docket information on a sample of cases;

*  Surveys oljudicial officers, and reports on their activilics, time expenditures, and
views of CJRA;
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»  Mail surveys ol altorneys and litigants about costs, time, satisfaction, and vicws
of the fairness of (he process; and

+  Interviews in person with judges, court staff, and lawyers in each of the 20 dis-
tricts.

Similar data were collected for a special supplementary analysis of ADR programs in
the six study districts with a sufficiently high volume of ADR cases to permil evalua-
tion.

we used CJRA advisory group reports, documents, and meeting minutes (o assess the
advisory group process and findings; we used the districts’ plans and proposed local
rule changes to assess what the district said it would do under CJRA; we used the
dockets for a large sample of cases to help us understand what was aclually done on
cases and when (such as schedule setting, assignment to management tracks, or re-
ferral to ADR}; we used courl records to assess the basic characteristics of the cases
and court actions, such as referral to ADR, that were not always on the court docket;
we used the judicial surveys on our sample of cases to get judges’ views on whether
they had changed how they manage cases as a result of CJRA; we used extensive mail
surveys of thousands of lawyers and litigants on our sample of cases to get their views
on how cases were managed and inforemation on litigation costs, satisfaction, and
views of lairness; and we used extensive semi-siructured interviews with judges,
court staff, advisory group members, and lawyers to betler understand both the im-
plementation of CJRA and case management in the districts before and after CJRA.

In total, more than 10,000 cases were selected for intensive study, and we attempted
to survey more than 60,000 people. We received completed survey responses from
judges on 3,280 cases (which are about two-thirds of all closed cases in our post-
CJRA sample), from about 9,000 lawyers (about one-half of the lawyers surveyed),
and from about 5,000 litigants {about one-cighth of the litigants we attempted to
survey). Because of the Jow litigant response rale, we were limited in our ability to
analyze litigants’ hours spent, satisfaction, and views of fairness.

We base our primary asscssment of case management policies and procedurcs on
data from general civil litigation cases? with issue joined.® We also analyze the subset
of these cascs that took longer than nine months to disposition.

41p practice, federal district courts split the civil caseload into two categovics—ihose cases that usually
receive minimal or no management, and rhose general civil litigation cases 1o which the disrrict’s standard
case management policies and procedures apply tand which are of primary concern {or evaluation of
CIRA case management principles and techniques). Minimal management is usnally applicd o prisoner
cases (other than death penalty cases), adminisrrarive reviews of Social Securiry cases, bankruptey
appeals, foreclosure, forfeiture and penalty, and debt recovery cases.

Mesue is considered joined alrer the defendants have answered the complaint in accordance with
F.R.Civ.l. Rule 12{a) or as mandated otherwise by the court (Administrative Office of the United States
Courts (19953, Chapter 5, p. 16}
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HOW THE CJRA WAS IMPLEMENTED

The CIRA required districts to appoint an advisory group to identify causes of delay
and excess costs and to make recommendations to the court. In general, these
groups approached their missions with dedication and conscientiousness, Most
courts incorporated mast of their advisary group’s recommendations inlo their CJRA
plans.

All pilot districts complied with the statutory language in the act, which provides
loosely defined principles but leaves operational interpretation of them (o the dis-
cretion of individual districts and judicial officers. Many pilot and comparison dis-
tricts interpreted some or all of their current and past practices to be consisient with
the language of the act and continued those practices unchanged. However, if the
spirit of the act is interpreted to mean experimentation and change focusing on the
six CIRA principles, then the pilot districts met that spirit to varying degrees. Com-
parison districts, which were required (o consider but were not required to adopt the
six CIRA principles in their plans, generally made lewer changes than pilot districts.

Even in pilot districts whose plans suggested major changes, implementation often
fell short. Thus, there was less change in case management after CJRA than one
might have expected from reading the plans. However, implementing the pilot plans
may have heightened the consciousuess of judges and lawyers and brought aboul
some important shifts in attitude and approach (o case management on the part of
the beneh and bar. For example, our interviews suggested, and the case-level data
we collected confirmed, that (he fraction of cases managed carly has increased and
that the median time to discovery cutoff has shortened.

EFFECTS OF TIIE CJRA CASE MANAGEMENT POLICIES

The evaluation presented in this section is based on quantitative analyscs that com-
pare cases managed in different ways to determine the cffects of different manage-
ment pracuces. These analyses exploil obscervational data resulting from the natu-
rally occurring variation in judges’ management praciices, rather than data {rom an
experimental random assignment of management practices to cases. These obsoer-
vational data have certain inherent constraints, [n particular, judges and districts
choose to usc certain case management policies and practices, and we must assume
that these judges and districts could differ from other judges and districts choosing
nol 1o use them. Because ol these potential differences, our observed effects of a
particular case management practice should be treated as an upper bound te what
might occur if other judges and districts were asked to implement that practice.

One issue that has been raised regarding the CJRA concerns the appropriateness and
effectiveness of national uniform standardized rules and procedures.® Some people
sce CJRA as a “top down” reform started by Congress. Others see CJRA with its local
advisory groups and local rule revisions as an attempt to 1ailor management to the

Bpran interesting paper related to (his issue, see Carringlon (1996),
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local legal needs and cuiture. Qur rescarch design did not address the debate over
national versus local rules and procedures. Instead, we report here what happened
as a result of CJRA and the application of management principles and techniques
identified in the act; we leave it to others to draw conclusions on the issue of
uniformity of rules and procedures.

The six principles and six techniques specified in the act can be usefully assigned to
four case management categories: differential case management, early judicial case
management, discovery managernent, and alternative dispute resolution. We use
these categories in our discussion below.

Differential Case Management

The essence of the differential case management (DCM) concept is that dilferent
tyvpes of cases need different types and levels of judicial management. One way to
implement DCM is to create a number of separate “tracks,” each of which implies a
certain approach to case scheduling and management, and to assign cases early to
these tracks. One such tracking approach is to define expedited, standard, and
complex tracks, each with different levels and types of management.

Before CJRA, all courts had special management procedures for “minimal manage-
ment” cases such as prisoner petitions other than death penalty cases, Social
Security appeals, government loan recovery, and bankruptcy appeals. After CJRA, alt
courts retained their procedures for these cases with little modification. Minimal
management cases are typically disposed of relatively quickly and cheaply with little
or no judicial management necessary. Since districts made few changes in their
procedures for minimal management types of cases, and since almost none of these
cases are managed using the policies and proccdures that apply to general civil
litigation and arc the focus of the CJRA, they could not inform our cvaluation of the
procedures of concern in the CJRA. For all of these reasons, we exclude the catcgory
of minimal management cases from our statistical analyses.

Another approach to case management is the “judicial discretion” model, in which
judges make management decisions for general civil cases on a case-by-case basis.
This was the predominant approach to case management in all 20 study districts
before CJRA. Complex cases, for example, can receive individualized, specialized
management within a framework enunciated in the Federal Manual for Complex Lit-
igation.

Six of the ten pilot districts planned to replace the judicial discretion model with a
track model, but that model proved difficult to implement. Most districts that in-
cluded tracking in their plan actually assigned the traditional group of minimal man-
agement case types listed above to an expedited track. Five of the six pilot districts
whose plans contained a track modcl assigned 2 percent or less of their cases ta the
complex track. Pennsylvania (E), which assigned 7 percent of its generat civil cases (0
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the complex track, was the sole exception.” The consequence was that almost all
gencral civil cases to which CJRA procedural principles might be relevant were
placed in the standard track, il any track assignment was made. This meant (hat
there was little actual “differential” tracking of gencral civil cases in most districts
that adopted a track model in their CJRA plan. Consequently, we have no basis for
cvaluating how the track method of DCM might have affected time, cost, satisfaction,
and views of fairness.

Interviews with judges and lawyers suggest some reasons for the lack of experimen-
tatien with and successful implementation of a tracking system of DCM for general
civil litigation. They include (1) the difficulty in determining the correct track as-
signment for most civil liligation cases using data available at or spon afier case fil-
ing; and (2) judges’ desire 1o tailor case management to the needs of the case and to
their style of management rather than having the track assignment provide the man-
agement structure for a category of cases.

With respect to the difficulty in determining the correct track assignment for a case,
our stalistical analysis indicates that the objective data available at the fime of filing
(such as nalure of suit category, origin, jurisdiction, and number of parties) are not
particularly good predictors of cither time to disposition or cost of litigation. They
apparently do not capture the real complexity of the case very well. This does not
mean that a track system is not viable; rather, it suggests that if a track model is to be
implemented, decisions about track assignments should be supplemented with
subjective information from the lawyers or judge.

Special management of complex cascs, the third CJRA principle, is a subset of differ-
ential case management. This principle lacked an implementation sufficiently con-
sistent and well documented to permit evaluation.

Early Judicial Management

Harly judicial case management includes the CJRA principle of early and ongeing ju-
dicial control of pretrial processes, as well as the oplional technique ol requiring that
counsel joinlly present a discovery/case management plan at the initial pretrial con-
ference.

In our statistical analyses, we defined early judicial case management as any sched-
ule, conference, stalus report, joint plan, or referral to ADR within 180 days of case
filing. This delinition gives time for nearly all cases to have service and answer or
olther appearance of the defendants (which legally can take up to six months), so is-
stie is joined and it is appropriate to begin management if the judge wants to do so,

Early judicial case management is associated with both significantly reduced time to
disposition and significantly increased lawyer work hours. We estimate a 1.5 to two
month reduction in median time to disposition for cases that last at least nine

?I‘A(E) also implemented other changes, the results of which we cannot reliably separate from ihe effects
of the track system.
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months, and an approximately 20-hour increase in lawver work hours. Qur data
show that the costs to litigants are also higher in doellar terms and in litigant hours
spent when cases are managed carly. These resulis debunk the myth that reducing
time to disposition will necessarily reduce litigation costs.

Lawyer work hours may increase as a result ol carly management because lawyers
nced to respond to the courtl’s management—for example, talk to the litigant and o
the other lawyers in advance of a conference with the judge, travel, and spend time
waiting at the courthouse, meeting with the judge, and updating the file after the
conference. In addition, ence judicial case management has begun, a discovery
cutoff date has usually been established, and atlorneys may fecl an obligation ro be-
gin discovery. Doing so could shorten time to disposition, but it may also increase
lawyer work hours on cases that were about to settle when the judge began eatly
management.

Early management has no signilicant effect on Jawyer satisfaction or vicws on fair-
ness. Litigant data showed mixed results lor satisfaction with early management,
higher in the pre-CIRA sample and lower in the post-CIRA sample.

We also explored allernative definitions of “early” using time periods other than six
months, with results similar 1o those reported here. This linding suggests that the
fact of management adds (o the lawyer work hours, not the “earliness” of the man-
agement. However, starting earlier than six months means that more cases would be
managed because more cases are still open, so more cases would incur the predicled
increase in lawyer work hours. Harly management involves a tradcoff between short-
ened tirme to disposition and higher lawyer work hours.

I terms of predicting reduced time (o disposition, setting a schedule for trial carly
was (he most important component of carly management. Including carly setting of
trial date as part of the early management package yields an additional reduction of
1.5 o two manths in estimated time to disposition but no further significant change
in lawyer work hours,

No other aspect ol carly judicial management had a statistically signilicant effect on
time to disposition, cost of litigation, attorney satisfaction, or views of fairness.

Figures S.1 and S.2 graphically illustrate the effects of early judicial management and
carly schedule for (rial on time to disposition for the cases in the 1992-93 sample. In
Figure S.1, the “not early” line s higher than the “carly” line for the first six months
because the lormer category includes cases that close almost immediately, before the
judge has a chance lo manage them.

Discovery Management

Discovery management policies include the CJRA principles of carly and ongoing
judicial control of pretrial processes, exchanging information carly without formal
discovery, and requiting good-faith efforts to resolve discovery disputes before filing
molions.
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Before CIRA, most districts left court control of the volume and timing ol discovery to
the judge in each case: CJRA had little effect on this arrangement. However, the me-
dian district times to discovery cutoff were lowered in some of the study districts.
For example, in 1991 the fastest and slowest districts’ median days from schedule to
discovery cutoff were 100 and 274 days, respectively. In 1992-93, these medians had
fallen to 83 and 217 days. respectively.
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CIRA brought about substantial change in carly disclosurc. Only one district required
it before CJRA; after CIRA, all pilot and comparison districts have adopted one of five
approaches providing either voluntary or mandatory exchange of information by
lawyers, sometimes only for specificd types of cases.

All districts retained or strengthened their existing requirements that lawyers certify
good-faith efforts 10 resolve discovery disputes.

Shorter time from setting a discovery schedule to discovery cutoff is associated with
both significantly reduced time to disposition and signiticantly reduced lawyer work
hours. If a district’s median time to discovery cutoff is reduced from 180 days to 120
days, the estimated median time to disposition falls by about 1.5 months for cases
that last at least nine months. In addition, lawyer work hours [all by about 17
hours—abaout 25 percent of their median work hours. These benefits are achieved
without any significant change in attorney satisfaction or views of {airness. The data
on Jitigant costs in terms of dollars and litigant hours spent appear consistent with
the data on lawyer work hours, Litiganl data also show little dilference in satisfaction
between shorter and longer times to discovery cutolf.

Neither mandatory nor voluntary carly disclosure significantly affects time or costs.
Furthermore, we found thal cases from districts with a policy of mandatory disclo-
sure of information hearing on boeth sides of the case did not differ significantly in
terms of time to disposition from other cases. But the type of disclosure influences
lawyer satisfaction. Lawyers are significantly less satisfied when a district has a pol-
icy of mandatory disclosure. However, they tend to be significantly more satisficd
when (hey actually participate in early disclosure on their cases.

According to our analysis of dockels on more than 5,000 cases, and according to
judges we have interviewed in pilot and comparison districts that implemented their
plans in December 1991, motions regarding carly mandatory disclosure of informa-
tion are extremely rare. Despite the dire warnings of critics of early mandatory dis-
closure, we did not {ind any explosion ol ancillary litigation and moltion practice
related to disclosure in any of the pilot or comparison districts using mandatory
disclosure.

Alternative Dispute Resolution

All ol the 20 pilot and comparison districts permit the use of ADR techniques in their
CIRA plans. The three study districts that used mandaltory arbitration before CJRA
have continued to do so, and two of the three study districts authorized to use volun-
tary arbitration have started doing so. [Towever, there has been a marked shilt in half
of the pilot districts toward other ADR programs—especially mandatory or voluntary
mediation and early neutral evaluation—involving between 2 and 19 percent of all
their civil case filings. And one district uses magistrate judge early ncutral evaluation
on 50 percent of its cases.

Some districts with structured programs have only 2 1o 4 percent of their cases re-
ferred to ADR, so structure appears to be a necessary but not sufficient feature for a
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volume ADR program. However, districts that permit ADR of some kind without a
structurcd and administratively supported program have attracted few cases,

Qur statistical analyses of cases referred to mandatory arbitration detected no major
effect of arbitration on time to disposition, lawyer work hours, or lawyer satisfaction.
The findings for views of fairness were inconclusive, However, the small sample of
arbitration referrals allows us to detect only major effects, not more modest ones.

Neither lawyers nor judges have used any type of ADR extensively when its use is
voluntary.

Using our primary sample data, we cannot statistically analyze the effects of the
other types of ADR used in the districts. The volume of cases referred to ADR was too
small to generate a large enough sample when all cases were sampled at random.
And cach of the various mediation and neutral evaluation programs was sufficiently
different to make pooling the dala problematic.

This CJRA evaluation has a scparate supplemental AIDR component in which we ex-
amine the mediation and early neutral evaluation programs in six of the study dis-
tricts that usc those ADR techniques for at teast 5 percent of their civil filings, This
analysis is reported separately.®

Magistrate Judges and Other Techniques

Of the four recommended techniques that were not discussed above, two could not
be evaluated:

* None of the 20 districts required the signature of the attorney and the party on
requests for discovery extensions or postponements of trial.

* Both before and after CIRA, all districts required, or allowed judges to require,
that parties be represented at pretrial conferences by an attorney with authority
to bind that party regarding all matters previously identified by the court for dis-
cussion at the conference and all reasonably related matters. Since therc was no
variation in policy between districts, we could not evaluate the policy's effect.

The technique of having litigants at or available for settlement conferences is a sta-
tisticaily significant predictor of reduced time to disposition. ITowever, it has no
significant effect on lawyer work hours or satisfaction and no consistent statistically
significant elfects on attorneys' views of fairness.

The last CJRA technique, “other features,” was intended to give districts some lati-
tude in their plans. One case management approach included here is the use of
magistratc judges in the civil pretrial process.

Districts vary in the roles assigned to magistraie judges on civil cases. Virtually all
districts’ magistrate judges conduct felony preliminary proceedings and try misde-

Bl akalik et al. (1996h).
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meanor and petty offense cases. [n some districts, magistrate judges are also given
felony pretrial duties, including motions, pretrial confercnces, and evidentiary hear-
ings. Prisoner cases are routinely referred (o magistrate judges in many districts for
pretrial management and the preparation of reports and recommendations.

Wilh respect ta other civil cases, magistrate judges conduct almost all civil pretrial
proccedings in some courts, preparing the case for trial before the assigned district
judge. In other courts, they are assigned duties in non-prisoner civil cases on a se-
lective basis in accordance with the preferences of the assigning district judge. In ad-
dition, magistrate judges conduct jury and nonjury (rials and dispose ol civil cases
with the consent of the Htigants. Tn two of our study districts—CA(S) and NY(E)—
magistrate judges actively manage all aspects of the pretrial process and usually
make early attempts to setile cases. This style of case management differs markedly
from the traditional approach used in most other districts before CIRA.

We found that increased magistrate judge activity on civil cases had no significant ef-
fect on time to disposition or on lawyer work hours, and no consistently significant
effect on views of fairness associated with changing the level of magistrate judge ac-
livity. This does not mean that what magistrate judges do to manage cascs has no
significant effect. We believe that districts with higher levels of magistrate judge ac-
tivily on civil cases are usually using them to conduct pretrial processing that usually
would otherwise be conducted by a district judge. Hence, we believe our statistical
findings mean thal using magistrate judges instead of district judges to conduct pre-
trial c¢ivil case processing docs not significantly aflect time to dispusition, lawyer
work hours, or attorney views of lairness.

In the post-CIRA data, we find that increased magistrate judge activity on civil cases
is a strong and statistically significant predictor of greater atiorney satislaction. Our
interviews with lawyers suggest that one reason they are more satisfied with magis-
(rate judges is that they find them more accessible than district judges.

These findings suggest that some magistrate judges may be substituted for district
judges on non-dispositive pretrial activitics without drawbacks and with an increase
in lawyer satisfaction,

EFFECTS OF TIIE CJRA PILOT PROGRAM AS A PACKAGE

id requiring pilot districts to adopt the package of broadly defined case manage-
ment principles alter time lo disposition, litigation costs, satisfaction, and views of
fairness for civil cases?

We conclude that the CIRA pilot program, as the package was implemented, had little
effect.

We base this assessment on statistical analysis of cases in pilot and comparison dis-
tricts, on the results of judicia! time studies, and on our survey of judges about how
they managed cases before and after CIRA.
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Statistical Analysis of Cases in Pilot and Comparison Districts

In 1991, hefore the pilot program was implemented, we detected no significant dif-
fercnce between pilot and comparison districl cases in time fo disposition, attorney
work hours, attorney satisfaction, or views of fairmess.

In 1992-93, after the pilot program was implemented but before eight of the compar-
ison districts had implemented their CJRA plans, we still found no significant difter-
ence between pilol and comparison district cases in lime to disposition, attorney
work hours, attorney satisfaction, or vicws of fairness.

We believe there are at least four reasons why we did not see a significant dilference
between pilot and comparison districts after the pilot program was implemented.

« Some pilot districts” plans, as implemented, did not result in any major change in
case management.

» Some pilot districts’ plans that resulted in major change in management ai the
case leve! did not apply that change to a large percentage of cases within the dis-
trict.

» Some changes that were more widely implemented (such as carly mandatory
disclosure of information) did not significantly aflect time, cost, satisfaction, or
views of fairness.

» Some case management practices that we have identified as significant predic-
tors are implemented at the case level by judges, not at the district level, and
there is much variation among judges in casc management within both pilot and
comprarison districts.

Results of Judicial Time Study

One concern raised about implementing ncw case management policies is that
benefits such as faster time 1o disposition may come al the cost of increased time
spent by judicial officers. To see if the judicial case management principies and
techniques of the Civil Justice Reform Act increased the amount of judicial time
spent on civil cases, we conducted a “judicial time study” on the cases in our sample
of 1992-93 civil filings and compared the results with data from the judicial time
study conducted by the Federal judicial Center in the late 1980s.

We found almost no difference in the time spent by judicial officers per civil casc in
1992-93 when compared to 1989, 'The difference in the median time reported per
civil casc was only one minute; the differcnce in the mean was six minutes.

Survey of Judges About Case Management Approach

In the 1992-93 sample of cases, we surveyed judges after case closure and received
over 3,000 responses. One question concerned the difference in case management
before and after CJRA: “Was there a difference in how you and any other judicial of-
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ficer managed this case, compared to how you would have managed it if it had been
disposed of priorto January 1, 1992?"

The vast majority of the judges (85 percent in pilot districts, 92 percent in compari-
son districts) answered “no difference.”

Effect of Public Reporting?

Although the pilot program has had no signiticant cffect on time to disposition, at-
torney work hours, satisfaction, or views of fairness, there is some evidence that an-
other part of the CJRA may have affected the number of cases pending for three years
or more in both pilot and comparison disiricts. The CJRA requires that “The Direc-
tor of the Administrative Oflice of the United States Courts shall prepare a semian-
nual report, available to the public, that discloses for each judicial officer . ., the
number and names of cases that have not been terminated within threc years after
filing.” Since public reports on each judge were required, the number of all civil
cases pending has increased, but the number of cases pending over three years has
dropped by about 25 percent from its pre-CJRA level. Nationwide, about 6 percent of
all terminations (cxcluding asbestos cases) are more than three years old. In the pilot
and comparison districts, the percentage of terminated cases more than three years
old has drifted downward since the passage of the CIRA, from 6.8 percent in 1990 to
5.2 percent in 1995.

RESULTS OF EVALUATION OF JUDICIAL CASE MANAGEMENT

We conclude that the CJRA pilot program, as implemented, had little elfect. Bult that
finding does not imply that case management has no significant effect. Because case
management varies across judges and districts, we were abie to assess the effects of
specific case management procedures and techniques on time, cost, satisfaction, and
fairness. This asscssment clearly shows that what judges do to manage cases malt-
ters.

Table 5.1 summarizes the estimated effects of various case management principles
and techniques. Those CJRA case management principles that we could not cvalu-
ate, because of the way in which the CJRA was implemented, may or may not affect
costs and time.

LEffects on Time to Disposition

Four case managemenl procedures showed consistent statistically significant effects
on time to disposition: (1) early judicial management; (2) sctting the trial schedule
early; (3) reducing time to discovery cutoff; and (4) having litigants at or available on
the telephone for settlement conferences. For general civil cases with issue joined
that do not close within the first nine months, we estimate that these procedures
have the combined effect of reducing median time to disposition by aboul four to five
months in our poust-CJRA sample.
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Table 5.1

Summary of Statistical Evaluation of CJRA Principles and Techniques

Lawyer
Time 1o Cost {Lawyer Fawyer Perception
_ Principle or Technigue Dispasition Work Hours)  Satislaction of Fajrness
Early judicial management of any type §— S+ 0 &
Eifect of including trial schedule set carly
as part of early management S- 0 {} 0
Effect of including pretrial conference as
part of early managemein 0 0 { 0
Effect of including joint discovery/case
management plan ar stalus report as part
of early management 0 0 0 0
Elfect of including referral ro mandatory
arbitration as part of early management 0 0 0 0
Discovery: limiting interrogatories 0 0 0 0
LMscovery: limiting depuositions NE NE NE NE
Discovery: shortening time to cutoff S- S- 0 0
Mandatory early disclosure 0 0} 5.~ district 0
S+ case
Voluntary early disclosure 0 0 0 0
Good-faith effors belore liling discovery
motion 0 0 0 0
Litiganrs available at settlement confer-
enees §- ] 0 0
Increase nse of magistrate judges w con-
duct civil pretrial case processing 0 0 S+ 0
Track maodel of DM NE NE NE NE
Complex case management NE NE NI NE
Party and lawyer sign continuance re-
quests NE NE NE NE
Person with authority to bind at confer-
CNCES NE NE NE NE

$ + = significant increase; O = no significant effect; 5 - = significant decrease; NI = not evaluated see
the text for reasans).

Case management procedures have a substantial effect on predicted time to disposi-
tion. Of the total variance explained in our time to disposition analyses, only about

half was explained by the case characteristics and other control variables; case man-
agement variables accounted for the rest.

Effects on Lawyer Work Hours

Of all the policy variables we investigated as possible predictors of reduced lawyer
work hours, only judicial management of discovery was significantly associated with
the desired effect. Cases from districts with shorter median time to discovery cutoff
tend to require fewer lawyer hours; in contrast, cases with early management tend to
require morc.
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Several attorney and case characteristics—especially case stakes and case complex-
ity-—explain much more of the variance in lawyer work hours than do the case man-
agement variables. This finding suggests that lawyer work hours are driven predom-
inantly by factors other than case management policy. When lime to disposition is
cut, lawyers seem ta do much the same work, but in a shorter time period.

We estimate that the comhined effects of early management, setting the trial sched-
ule early, and reducing time to discovery cutoff tend to offset their respective effects
on lawyer work hours; consequently, we estimate that cases with all threc policies
will not differ much from cases that receive none of the policies—a reduction of only
one hour in lawyer work hours.

Our findings that lawyer work hours appear to be driven predominantly by factors
other than judicial case management pelicy and that only judicial management of
discovery was significantly associated with reduced lawyer work hours suggest that
pracedural reform of the type specified in the CJRA may have a limited role to play in
reducing litigation costs,

Effects on Satisfaction

In our explorations of attorney satisfaction, we find that carly management, median
days to discovery cuteff, and setting a (rial schedule early in the case—the policies
that had the greatest effects on predicted time (o disposition and lawyer work
hours—have no statistically significant cffect on lawyer satisfaction. THowever, a
higher degree of case management is associated with higher lawyer satisfaction.

The increased use of magistrate judges in civil preirial management is associated
with significantly increased attorney satisfaction. However, as noted above, we be-
lieve that whether magistrate judges or district judges conduct pretrial management
activities does not significantly affect time to disposition, lawyer work hours, or at-
torney views of fairness. These findings suggest that some magistrate judges may be
substituted for district judges on non-dispaesitive pretrial activities withoul signifi-
cant drawbacks and with an increase in lawyer salislaclion.

Attorneys from cases where early disclosure occurs report greater salisfaction. How-
ever, attorneys Irom districts with a policy of requiring early disclosure for all cases
were less likely to report satisfaction with case management. Lawyers apparently do
not like blanket disclosure policies that apply o all cases, but they like the results
when they participate in carly disclosure on their cases.

Effects on Views of Fairness

We found no consistent statistically signilicant clfects of case management on attor-
ney views of fairness. Over 90 percent of attorneys report that case management was
fair.
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A PROMISING CASE MANAGEMENT PACKAGE

These findings suggest a package of case management policies with the potential to
reduce time to disposition witheut changing costs, attorney satisfaction, and views of
fairness. The package includes discovery control, the only CIRA case management
practice that seemed ta be offeetive In reducing costs:

if early case management and early sefling of the trial schedule are combined with
shortened time to discovery croff, the increase in lawyer wark hours predicted by early
management can be offsel by the decrease in lawyer work hours predicted by judicial
control of discovery. We estimate that under these circumsiances, litigants in general
civil cases that do not close within the first nine months would pay no significant cost
penalty for a reduced time to disposition of approximately four fo five months—about
30 percent of their current median time to disposition. And as we have seen, none of
these policies has amny significant effect on lawyers satisfaction or perceptions of fair-
ness.

Our analysis suggests thal the following approach to early management of general
civil litigation cases should be considered by courts and judges not currently using
this approach and reemphasized by courts and judges that are using it. The powers
to use this approach already exist under the Federal Rules of Civil Procedure,

«  For cases that do not yet have issue joined, have a clerk moenitor them to be sure
deadlines for service and answer are met, and begin judicial action 1o dispose of
the case if those deadlines are missed.

» [orcases that have issue joined, wait a short time aller the joinder date, perhaps
a month, to sec il the case terminates and then begin judicial case management.

+ Include setting of a firm trial date as part of the carly management package, and
adhere to that date as much as possible.

* Include sctting of a reasonably short discovery cutoff time tailored to the case as
part of the early management package.

For nearly all general civil cases, this policy should cause judicial case management
to begin within six months orless after case filing.

IMPLEMENTING CHANGE

Given vur understanding of how the civil justice system operates, we believe Lthat the
package of case management policies has a high probability of reducing time to dis-
position i implemented, without negatively affecting litigation costs or attorncy
views of satisfaction and fairmcess. However, our estimated effect should be treated as
an upper bound to the effects that could be anticipated if the policies were imple-
mented more widely,

Qur estimate is an upper bound rather than a precise estimate because our quantita-
tive analyses cxploited observational data on the naturally occurring variation in
judges’ management practices, rather than data resulting from an experimental ran-
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dom assignment of managemcnt practices to cases. We believe we have accurately
estimated the elfect of a given management practice among districts and judges who
currently use it. However, any effects we ohserve must be interpreted in light of the
constraints imposed by ahservational data.

In particular, judges and districis chogse to use certain case management policies
and practices, and we must assume that (hese judges and districts may differ from
other judges and districts who choose norto use the same poelicies and practices, I'or
example, judges who currently use early management may use it with greater inten-
sity or effectiveness than other judges who may be asked to start using it in the fu-
ture. Judges who use early management now might be using it in combination with
other praclices for which we do not have data (such as setilement discussion during
the initial casc management conference) and which other judges may not choose o
use. Also, judges who do not use a particular case management practice now may
continue not using it even il they are asked to start using it in the future.

Thus, successful usc ol a case management procedure by seme judges in some dis-
tricts does not necessarily mean it will be equally effective if all judges are asked 1o
use (he procedure in all districts. 1lowever, the limilations of observational data
notwithstanding, practices that we have identified as cffective among judges who
currently use them are good candidates for practices that could be beneficial if more
widely implemented.

The judiciary’s ability to ensure widespread implementation of these promising
practices is the key to achieving the positive effects we observe. Effective implemen-
tation of new policics can be enhanced by examining why the CJRA pilot program
had little effect and by learning from prior court and organization research on im-
plementation of change.

Implementation factors that may have contributed to the pilot program’s having lit-
Ue effect include: the vague wording of the act itself; the fact that some judges,
lawyers, and others viewed the procedural innovations imposed by Congress as cur-
tailing judicial independence accorded judges under Article Il of the Constitution
and as unduly emphasizing speed and cfficiency at the possible expense of justice;
and the lack of effective mechanisms for ensuring that the policies contained in dis-
trict plans werce carried cut on an ongoing basis.

Prior research on implementation indicates that change is not something “done” 1o
members of an organization; rather, it is something they participale in, experience,
and shape. Studies of change in (he couris and in other organizations provide some
guidelines tor improving implementation. They include: clearly articutating what
the change is to accomplish and generating a perceived need for it; a governance
struclure and process that coordinates individuals” activities and assigns account-
ability for results; and meaningful performance measures to help both implementers
and overseers gaugc progress.

Studies ol change also document that members of organizations are more likely to
change their behavior when leadership and commitment to change are embedded in
the system, appropriate education is provided aboul what the change entails, relative
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performance is communicated across all parts of the organization, all supporting ele-
ments in the organization also make desired changes, and sulficient resources are
available,

Future efforts to change the federal civil justice system could be substantially en-
hanced by incorporating sucl: guidelines.
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Chapter One

INTRODUCTION

RAND’s Institute for Civil Justice evaluated the pilot program ol the Civil Justice Re-
form Act of 1990 (CIRA), at the request of the Judicial Conference of the United
States. The general objective of the evaluation was to identify cflective approaches to
cost and delay reduction for civil cases in federal district courts. The specific objec-
tive was to evaluate the implementation and effects of the CjRA case management
principles and techniques in ten pilot and ten comparison districts.

This document describes the evaluation of the effects of the CJRA case management
principles and techniques on time to case disposiiton, litigation costs, and partici-
pants’ satisfaction and views of fairness in pilot and comparison districts. Separate
RAND reports describe the implementation of the CJRA and our supplemental
evaluation of alternative dispute resolution programs.!

BACKGROUND TO THE LEGISLATION

Concerns that civil litigation costs too much and takes too long have been at the
foretront of the civil justice reform debate for more than a decade.?2 Both federal and
slate courts are thought to be increasingly overburdened; as a consequence, accord-
ing to the oft-heard indictment of the civil justice system, individuals are denied ac-
cess Lo Justice, and U.S. businesses pay too much, directly and indirectly, to resolve
their disputes.

In the late 1980s, several groups, including the Federat Courts Study Committee? and
the Council on Competitiveness,? began formulating reform proposals. One of
these—the Task Force on Civil Justice Refoum, which was initated by Senator Joseph
Biden and convened by The Brookings Institution—praduced a sct of recommenda-
tions that ultimately led 1o legislation.®

Tior details of each disrict's CFHRA plan and its implementation, see Kakalik et al, (1996a). For our ADR
evaluation see Kakalik ctal. {1996b).

25ec, for examnple, Chapper et al. (1984):; The Brookings Instirution (19893 The Federal Courts Study
Committee (1890); and President’s Couneil on Competitivencss (1991),

IThe Federal Courts Study Commiltee (1990).
Apresident’s Cauncil on Competitiveness (1991).

T he Brookings Institution (1989).
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In 1988, Senate Judiciary Committee Chairman Joseph Biden requested that the
Foundation for Change and The Brookings Institution convene a task force of
authorities to recommend ways to alleviate the excessive cost and delay atlending
litigation, The task force comprised Jeading litigators from the plaintilfs’ and defense
bar, civil and women's rights lawyers, attorneys representing consumer and
environmental organizations, representatives of the insurance induostry, general
counsels of major corporations, former judges, and law professors. A separate survey
of judges and lawyers conducted for The Foundation lor Change bolstered the belief
that the federal courts urgently needed reform. In its final report, the Brookings task
force made extensive recommendations for expanding federal judicial resources and
for instituting procedural reform

The Federal Courts Study Committee, appointed by the Chief Justice at the behest of
Congress, also began work in 1988 on a 15-month study of the problems facing the
federal courrs.” Rather than focusing on changes in the substantive law, the commit-
tee explored institutional and managerial solutions. Specifically, the commitiee rec-
ommended reallocating cases between the state and federal systems, creating non-
judicial branch forums for business currently in the federal courts, expanding the
capacity of the judicial system, dealing with the appellate caseload, reforming
sentencing procedures, protecting against judicial bias and discrimination,
improving lederal court administration, reducing the complexity of litigation, and
expediting the movement of cases through the system. To achieve the last objective,
the commitlee recommended sustained experimentation with alternative and
supplemental dispute resolution techniques. To control the pace and cost of
Jlitigation, it also encouraged early judicial involvement, phased discovery, the use of
locally developed case management plans, and additional training of judges in
techniques of case management.

Concurrently, President Bush created a Council on Competitiveness to propose re-
forms, although its formal report was not issued until after Congress enacted the
Civil Justice Reform Act. That report® recommended reforming expert evidence pro-
cedures, creating incentives to reduce litigation, reducing unnecessary burdens on
federal courts, eliminating litigation caused by poorly drafted legislation, reducing
punitive damage awards, improving the use of judicial resources through efficient
case management techniques, streamlining discovery, making trials more efficient,
and increasing the use of voluntary alternative dispute resolution programs.

Whatever their other differences, the studies by each branch of government stood
united in their emphasis on case management technigues and procedural reform. In
the end, it was The Brookings Institution report, derived from initiatives largely
sponsored by Senator Biden, that detailed many of these procedural and managerial
reforms and in time formed the blueprint for draft legislation. lis goal, in bricf, was

B e Arockings Institution (1984).
rhe Federal Courts Stndy Committee {19900,

Bprosident's Council on Competitiveness (1991).
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to prompt the federal courts 10 impose rules and procedures on themselves and on
lawyers that would ameliorate the perceived twin problems of cost and delay.

The ensuing debate about the draft legislation was energetic, o say the least. It re-
sulted in a compromise under which the main themes of procedural reform were
sustained but some of the delfailed statutory controls contemplated by the Brookings
task force were deleted. Replacing them was an agreement that cach district court
would accept the responsibility for developing a cost and delay reduction plan tai-
lored to its own needs.

The new legisiation, the CJIRA, required each federal district court to conduct a sell-
study with the aid of an advisory group, and to develop a plan for civil case manage-
ment to reduce costs and delay. 1t created a pilot program requiring ten districts (o
incorporate six principles of pretrial case management into their plans and to con-
sider incorporating six other case management techniques. Ten other districts, ai-
though they were lelt free to develop their own plans that did not have to contain any
ol the CJRA principles or techniques, were included in the program to permit com-
parisons.

To generate reliuble information abour the effects of the case management principles
and technigues, Congress provided for an independent evaluation of the activities in
these 20 pilot and comparison districts. The Judicial Conference and the Adminis-
trative Office of the 1).8. Courts asked RAND's Institute for Civil Juslice to evaluate
the impiementation and the effects of the CIRA in these 20 districts.

This document is the main report of that evaluation,

OVERVIEW OF THE CJRA PILOT PROGRAM

The ten pilot districts selected by the Committee on Court Administeation and Case
Management of the Judicial Conference of the United States were: California (8),
Delaware, Georgia (N), New York (8], Oklahoma (W), Pennsylvania (£}, Tennessee
(W), Texas (S}, Utah, and Wisconsin (E).

The Judicial Conference, in consullation with RAND, selected the following ten com-
parison districts: Arizona, California (C), Florida (NJ, {liinois (N}, Indiana (N}, Ken-
tucky (B), Kentucky (W), Marvland, New Yeork (B), and Pennsylvania {M).

The pilot districts were required to implement their plans by January 1992; the other
84 districts, including the comparison districts, could implement their plans any time
before December 1993,

The Six Case Management Principles
The act directs cach pilot district to incorporate the following principles into its plan:
1. Systemalic, differential case management tailored o the characteristics of differ-

ent categorics of cases (the acl specifies several factors such as case complexity
that may be used to categorize cases);
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. Barly and ongoing control of the pretrial process through involvement of a judicial

officer in assessing and planning the progress of the case, setting an early and firm
trial date, controlting the extent and timing of discovery, and setting timelines for
melions and their disposition;

For complex and other appropriate cases, judicial case monitoring and manage-
ment through one or more discovery and case managemeni conferences (the act
specifies several detailed case management policies, such as scheduling and limit-
ing discovery);

. Encouragement of costl-effective discovery through voluntary exchanges and co-

operative discovery devices;

Prohibition of discovery motions until the partics have made a reasonable, good-
faith elfort 10 resolve the discovery dispute; and

Referral of appropriate cases to allernative dispute resolution programs.

Pilot districts must incorporate these principles, while other districts may do so.

The Six Case Management Techniques

The act directs each pilot district to consider incorporafing the following techniques
inte its plan, bui no district is required to incorporate them:

|4}

Require that counsel jointly present a discovery/case management plan at the
initial pretrial conference, o1 explain the reasons for their failure to do so;

Require that each parly be represented at pretrial conferences by an atterney with
authority to bind that party regarding all matters previously identified by the court
for discussion at the conference and all reasonably related matters;

Require the signature of the attorney and the parly on all requests for discovery
extensions or pasiponements of trial;

Offer an early neutral evaluation program;

Require party representatives with authority to bind o be present or available by
telephone at settiement conferences; and

. Incorporate such other features as the district court considers appropriate.

PREVIEW OF FINDINGS

The [C] evalualion was designed to provide a quantitative and gualitative basis for
assessing how the adoption of these management prineiples and techniques in the
pilot and comparison districts affected time to disposition, costs to litigants, and
participants’ salisfaction and views of fairness.

To preview Lhe key findings of the evaluation:
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The pilot program, as implemented, had little effect on time to disposition, costs, and
atrorneys’ satisfaction and views of fairness. However, case management ap-
proaches varied widely across districts and judges. Our analysis of those approaches
identified a package of policies with the potential to reduce time to disposition with-
out increasing costs or affecting satisfaction or views of fairness. The only CJRA case
management practice that seemed to be effective in reducing the cost of litigation
was discovery control.

OUTLINE OF THIS REPORT

This report has two dimensions, designed for different audiences. The main text fo-
cuses on policy evaluation and is intended for policymakers and policy-users. The
extensive appendices, which focus on the details of our surveys and statistical analy-
ses behind the policy evaluation, are intended for staff members and others who
want to know methodological and empirical details of how we reached our conclu-
510118,

The discussion is organized as follows. In Chapter Two we briefly review the study’s
objectives, methods, and data sources. Chapter Three summarizes the findings of
our separate report on how the pilot program was implemented and discusses the
challenge of implementing change in the federal courts. In Chapters Four through
Eight, we present our findings on the effects of different CJRA case management
policies and procedures: differential case management, early judicial case manage-
ment, discovery management, alternative dispute resolution, use of magistrate
judges, and other case management policies. Qur assessment of the pilot program as
a package is described in Chapter Nine. The last chapter summarizes our conclu-
sions.






Chapter Two
- EVALUATION DESIGN AND INTERPRETATION OF FINDINGS

OVERVIEW OF THE RAND EVALUATION DESIGN

The CJRA mandates that ten pilot districts adaplt “civil justice expense and delay re-
duction plans,” for the purpose of lacilitating deliberate adjudication of civil cases on
the merits, monitoring discovery, improving litigation management, and ensuring
just, speedy, and inexpensive resolution of civil disputes.! At the outset of this study,
RAND in consultation with the Judicial Conference decided that the evalualion
should include not only litigation cost and time to disposition, but alse “justice” as
measured by participanls’ satisfaction with the process and views ol the fairness of
the process.?

This five-vear evaluation ends in December 1996 with a report to the Judicial Con-
ference of the Unired States, the governing body ol the federal court system. The Ju-
dicial Conferencc is to submit a report (0 Congress documenting the cvaluation’s re-
sults and including the conference’s recommendations ahout which of the CJRA pilot
program principles, or alternative and more effective programs, should be adepred
in the {ederal district court system.

The CIRA did not require experimental random assignment of case management
policies and procedures o districts or to cases. Rather, the act assigned ten districts
to a pilot program, and the pilot program required that these districts adopt plans lo
implement policies consistent with the principles of the legislation. The CJRA influ-
enced the district’s choice of policies, but the districts chose the policies we ob-
served. Similarly, the judges in our study districts responded to district policies ac-
cording to their own beliefs about case management and their understanding of the

Foa 8.0 8471,

2\e believe that participants’ satisfaction and views of faimess are the best available measures of
“justice.” We also have data on the litdgants” opinion of whether they won or lost or had a mixed result, as
well as data on tie monetary and nommonerary outcomes as reported by the lawyers and litigants, Be-
cause fess than 100 percent uf the lawyers and litigants we surveyed responded, it is difficulr to aggregate
these data from the level of the individual tawyer and litigant to the case level. Although outcome data are
important in 1heir own right and outcome data collected for this CIRA study are a rich source of informa-
tion for possible fulure research, monetary outconies are not a focus of this CiRA evaluation,

Hhe CIRA originally called for the pilot program to end in December 1994, with a report due to Congress
in December 1995, These dates were extended for one additional year by (he Judicial Amendments Act of
1994, Public Law No. 103-420.

=~
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requirements of individual cases. Together, the district policies and the judicial dis-
cretion create substantial variation in case management policies within each district
and among districts.

This evaluation is designed to provide a quantitative and qualitative basis for assess-
ing how the case management principles and techniques identified in the CJRA affect
costs to litigants, time to disposition, participants’ satisfaction with the process,
views of fairness of the process, and judge work time required.

Comparisons are made between the ten pilot and ten comparison districts using data
from cases terminated in 1981 before CJRA, and separately using data from cases
filed in 1992-93 after implementation of the pilot program plans. Because there are
differences between our pre-CJ/RA and post-CJRA data unrelated to CJRA? and diffi-
cult to properly account for, we focus on separale pre- and post-CJRA analyses. The
results of our qualitative analysis combined with our separate pre- and post-CJRA
quantitative analyses provide ample evidence on the effects of the act.

The evalization also uses quantitative analyses to compare cases managed in differ-
ent ways to determine the effect of such management practices on costs to litigants,
time to disposition, participants’ satisfaction with the process, and views of fairness.
The quantitative analyses exploit natural variation in judges’ management practices,
rather than an experimental random assignment of management practices to cases,
to explore the effects of management practices.

Any effects we observe must be interpreted in light of the constraints of observational
data. In particular, judges and districts choose to use certain case management
policies and practices, and we must assume that these judges and districts could dif-
fer from other judges and districts that choose not to use the same policies and prac-
tices. Because of these potential differences between judges and districts, our ob-
served effects of a particular type of case management should be treated as an upper
bound to what might occur if a decision were made to ask other judges and districts
to implement that particular type of case management.

This study is concerned with evaluation of case management policies and proce-
dures and not with evaluation of individual district performance under CJRA. The
evaluation assesses differences in time to disposition, litigation costs, satisfaction,
and views of fairness at the case level, not at the individual district level. The effects
of district policies, as weii as individual case management procedures, are taken into
account using statistical models to explore the variation in effects between cases {or
parties from those cases).

Evaluating case-level effects rather than aggregated district statistics is advantageous
because we can estimate effects while controlling for the many case-specific factors,

A4ee Appendix C for a discussion of trends in the federal conrt system over the last decade,
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such as case type, complexity, and stakes, as well as for the actual management pro-
cedures used on each individual case.”

Although the actl required pilot districts to develop and implement case management
plans that included six principtes of case management, it did not require that com-
parison districts remain static during the entire study period. Comparison disrricts
had the obligation to adopt their own CJRA plans, although with freedom of choice as
to content and on a dilterent impiementation schedule from that established for pi-
lot districts. The act required pilot districts o institute plans by January 19%2; com-
parison districts could implement any time before December 1993, We selected our
sampie of cases for intensive study beginning in mid-19492 and we finished sample
selection in nearly all districts by mid-1993. Since cight of the ten comparison
districts did not implement their CJRA plans until December 1993, they effectively
retained their stalus quo policies during the easly months of the lives of cur sample
of cascs.?

Alter our sample was sclected, the December 1993 amendments to the Federal Rules
of Civil Procedure made some changes in pretrial procedures. Some of these
changes were similar to rules implermented earlier by pilet districts; some were not.
Districts were allowed to opt out of some of the rule changes.” By December 1993,
our sample cascs were usually at least several months old and beyond the age when,
for example, the revised Rule 26 requiring carly disclosure of information would have
been applied.

In the remainder of this chapter, we describe the data we collected to allow us to
identify the particular casc management procedures and case-level measures used in
our analyses. We also discuss the representativeness and comparability of the pilot
and comparison districts. Finally, we discuss what our study approach implies for
the interpretation of our findings and the adeption of promising case management
policies and procedures by other judges in other districts.

DATA SOURCES

To conduct the evaluation, we collected a vast amount of subjective and objective
case-level data from a wide variety of sousces. Data are drawn from January 1991
through December 1995. Data sources include:

5%ae Appendix 1. for an annotated bibliography of major recent studies. Prior research usuaily relied upon
existing data collected by courts rather than on derailed case-specific information about the case man-
agement practices that individual judges and courts actually use on individual cases.

6l(leally, we would have liked comparison districts to be excused from complying with CJRA requirements
s0 that they could mainrain their prior policies for the duration of the evaluation. However, that would
have reguired revising the CIRA, and this proved to be infeasible. Por the reason cited in the text, this
turned out to be a simaller problem than originatly anticipated.

“See Stiensira (1995}
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*  (Court records, including summary data on every civil and criminal case filed
from 1971 through 1995,% trial/bench (ime data files for 1986 through 1995,9
magistrate judge monthly work data for 1986 through 1995,1 and information on
vacant judgeship months, magistraie judge positions, and senior judges from
1986 through 1995;

+  Records, reparts, and surveys of CJRA advisory groups;
* Pilotand comparison districts” cost and delay reduction plans;

¢  Detailed case processing and complete dockel informaltion on our samples of
-
cases;

*  Surveys of judicial officers on more than 5,000 cases, and reports on their activi-
iics, tine expenditures, and views of CIRA;

»  Mail surveys of attorneys and litigants about costs, time, satistaction, and views
of the lairness of the process; and

e Interviews in person with judges, court stall, and lawyers during at least three site
visils to each of the 20 districts.

We selected a stratificd random sample of about 250 cases from each time period and
for each district for intensive study for a total of approximately 10,000 cases.’2 To
collect information on case costs and on the perceptions of lawyers and litigants on
hoth sides, we attempted to survey the lawyers and litigants in all of the cases se-
lected for the sample—a total of about 60,000 persons.

Data collection began in 1992 when the 5,000-case pre-CJRA sample was drawn from
cases that terminated in the last half of 1991, Selection of the 5,300 post-CJRA cases
began with cases filed in late 1992 and early 19943, [t did not begin earlier because,
although each of the pilot districts met the January 1, 1992, deadline, the full imple-
mentation of plan provisions did not occur in most districts until well into 1992, Gur
sample scelection of filed cases was done after the pilot district plan had been in place
for at least six months, so that we were past the initial startup phase of the plan.

We followed the 5,000+ cases filed after the CJRA became law until December 1995,
as long as the Congressionally established reporting deadlines permitted. At the end
of 1995, 83 percent of the main post-CJRA sample cases were closed, and only 7 per-
cent were still open. After a case concluded and the period allowed lor appeal ex-

e inregrated Federal Courts Data Base, developed by the Administrative Office ot the United States
Courts and the Federal Judicial Center, containg sunymary information on each civil and criminal case
hased on forms submitted by each disirict al the time of case [iling and again ot the time of case disposi-
tion,

YIS- b trial reports contain informarion on each rial based on forms subimitted by cach district,
RURER: reports are submitted monthly by cucly magistrate judge.

Urost docket infurmation came from the Infegrated Case Management System (1CMS), & compunerized
databiuse muintuined in cach dislrict containing detailed formation about cach case, including full
docket information. This system was still being implemented by some districts in the carly stages of our
evaluation. [n rhose distriers. we also used paper recards such as docket sheets and statfing level reparts.
Fwe also conducted @ supplemental alternative dispute resolution study which involved similar surveys
on 1,823 additional cases. Dor details, sec RKakafik ot al, (199Gh).
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pired, surveys were sent to judges, lawyers, and litigants. For open cascs, we also
surveyed the lawyers in carly 1996. Data were collected for aboul a three-year period
because, although the median time to disposilion for civil cases is less than a year, a
number of cases remain in the courts much lenger.

‘Table 2.1 shows the nuumber surveved, the number of responses received, and the
percentage of completed surveys for closed cases.’ About (wo-thirds of the judges,
one-half of the lawyers, and onc-cighth of the litigants respanded to the surveys.!4
This completion rate for litigants is low in part because of the difficulty in finding the
right person in an organization to send the survey to and in part because of the exis-
tence of litigants who were named on the case but who had very litle involvement
because they were not principal litigants. Appendix B provides delails of the com-
pletion rates by survey and by district,

Table 2.1
Sample Size and Responses to Surveys

Percent Complete

_Swvey Type _ Sample Sive Respoanses  fur Closed Cases

Case duckers

1941 5,114 5,144 100

1992 93 5,222 5,222 140
Judges#

198243 0,222 3280 b7
Lawyers

19491 9,77 4,870 50

1992-43 49,423 4,061 47
Litigants

14991 14,949 2,824 14

199293 L 2UL272 2,264 13

NOTE: See Appendices A and B for derails.
Yudges on cases lenninated in 1991 were not surveyed.

MAJOR EVALUATION MEASURES
Time to Disposition

We chose to analyze “time to disposition” rather than "delay,” since delay is a sub-
jective term that cannot be objectively defined without reference to some currently
unavailable standard of how long civil cases should take e resolve. Time to disposi-
tion is defined as the interval from first filing of the case to final closing in the study
district court, an ¢bjective term that can be accurately measured for every casc.
Since reducing lime to disposition will probably reduce delay, regardiess of how
delay is defined, this approach will, by inference, allow us to predict the elfects of
case management on delay.

1‘5[,1'r1'gam5 are more numerous than lawyers because some lawyers reproesent more than one litigant, and
some litigants have no identitied lawyers (nor anly pro se liigants but litigams whose cases close before
thiy here alawyer or before the court is natitied of the lawyer’s nme),

HSee;‘\ppeud[ces Aand B lor detailed sample selection and response information.
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Litigant Costs and Judicial Resource Requirements

We analyze “cost” rather than “excess cost,” since excess cost is a subjective term
that cannot be objectively delined without reference to some currently unavailable
standard of how much civil cases should cost ta resolve. The issue of concern is how
the cost of litigation Lo litiganis is atfected by the type of management practiced by
the court.

We focus on two types of costs: those borne by litigants and those borne by the fed-
eral court system. The former arc defined in this study in both monetary and work
hour terms, and the latter are defined in terms of judicial work hours only. Litigant
costs include attorney wark hours and fees—whether contingent or hourly or de-
termined by some other billing method—direct dollar expenditures for experl wit-
nesses, filing fees, copying services and the like, and litigant time spent working on
the case.

Lawyer work hours are our most informative measure of litigation costs. We define
lawyer work hours as all hours spent by atterneys on the case before and after filing,
excluding time spent on related stale cases, government administrative proceedings,
and appeals. We use this as our measure of costs in the statistical analyses because it
has uniform meaning regardless of atlorney fec structure!® or geographic variations
in attorney fce rates. Also, attorneys provided information on work hours a little
more oflen than they provided information on their fees charged. 6

Actual dollars spent on the casc are affected by both fee structure and variations in
attorney fee rates. Contingent fee arrangements, fixed fees, and prepaid legal insur-
ance fees create the possibility that fees paid do not correspond to attorney workload
related to policy variables or case characteristics. Also there is considerable district-
to-district variation in average attorney fees that would bias estimates of policy ef-
fects on dollar costs if the interdistrict fee rate variation was confounded wilh policy
differences,

Using lawyer work hours reflects the cost of the lawyers (hoth in-house lawyers and
outside counsel) but does not capture expenses such as expert witness fees, travel
costs, court and transcript fees, and the costs of investigators. However, our survey
of lawyers shows that those expenses constitute only 10 percent of the total com-
bined cost of the lawyers’ time plus expenses.

Using only lawyer work hours in our statistical analyses underestimates costs be-
cause il does not include non-lawyer time spent by the litigants. In subsequent
chapters of this report, we present some tabular descriptive information on non-
lawyer litigant hours spent. Those tables suggest that the number of litigant hours
spent is related to the number of lawyer hours spent, and generally moves in a di-
rection consistent with our findings on policy effects obtained from analysis of
lawver hours. However, due to the low litigant response rate and possibly biased re-

=Y - . . -
15 tnder some fee structures, such as contingent fees, changes in lawyer work hours that may result from
changes in court management are nol necessarily reflected in the fees charged o clients,

peferto Appendix ] for the survey quesiions about lawyer hours and dollar costs.
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sponses, as discussed in the “methods” subsection later in this chapter and in Ap-
pendix B, we did not conduct inferential statistical analyses using litigant cost data.

Because the value of money changes over time with inflation, we convert all expendi-
tures to constant 1995 value dollars. We used the Consumer Price Index for all Urban
Consumers {CPI-U) to adjust the expenditures for all cases.!? Te have a meaningful
comparison between legal fees charged by outside counscel and the costs of in-house
counsel, we used the 994 Law Departinent Salary Survey!® and the Law Department
Function and Expenditure Report, 1994 Survey,'? by Altman Weil Pensa, Inc., to es-
timate factors for the costs of fringe benefits and overhead as functions of legal staff
salaries for in-house legal departments.

1 “As of December 1995, CPI-U data were available through Qclober 1995 [rum the U.5. Bureau of Labor
Statistics {19951, There is a delay in the release of the (CPi-1) and numbers were not available for the fast
few months of our study. For these months we estimared the CPI-0 using the recent annual rare of
inflation of 2.5 percent. Although we were dealing specifically with the monetary outcome of litigation,
plus legal fees and related costs, we chose to use a general price index to adjust to constant value dollars
rather than an index based only on legal expenditures. Our rationale for this choice is twolold, First, we
believe that for the monetary outcome of litigarion, and for contingent fees that are a percentage of the
monetary outcome, the inflatdonary effects are best represented by changes in a general price index.
Second, we do not believe that any legal price index can successfully capture differences in the price of
equal quality legal services. Tn other words, if one looks only ar the cost per hour of legal service, without
adjusting for changes over time in the quality of that hour of legal services, then the index displays a
combination of changes in price per howr and changes in gquality of service per hour of work, Because of
changing fee structures and competitive pressures, we felt that the average hour of artorney titne spent in
1995 might be of different quality than it was in earlier years such as 1991, Ifthis is 50, then changes in the
average attorney fee per hour represent borh changes in quality as well as changes in the per hour price of
equal guality time. We telt that adjusting by a general price index would capture the inflationary effects on
legal fees while avoiding changes in quality that could be implicit in legal price indices. To the extent that
changes in the true price of equal guality legal time differ from changes in the CPI-L1, then changes we see
after converting to constant 1985 value dollars will reflect changes in bath legal prices and legal scrvice
guality.

BAttman Weil Pensa, Inc. (1993a), The reports use data from a sample of 184 law deparmments from em-
ployers in 15 industries, inchuding finance, manufacturing, retail, hanking, and government. The depart-
monts range in size from two lawyers to over 40 lawyers and were selected from all regions of the country.
The 1994 Law Department Salary Survey provided a table with fringe henefirs as a percentage of payroll for
all surveyed departments. The percentage was given as a range (e.g.. 10-14.9, 15-19.9) and the number of
firms with costs in this range was also included in the table. Using the midpoint of the range for the costs
for each department, we found that the average was 30 percent for alt departments.

1941 rman Weil Pensa, Inc¢. {1993b), This provided information on the total in-house expenditure for de-

partinents by size (2-10, 11-25, 2640, or 41 or inore lawyers). The 1994 Law Department Salary Survey
provided estimates of the average total compensation expense for departments in the same caregories.

[Hviding average total expenditures by average compensation expenditures (including fringe henetits)
yielded cur estimate of the overhead rate for each category. We used a weighted average of the four rates
1o produce our final estimare of a 78 percent overhead rare. The overhead rate was roughly constant for
the in-house legal departments with 2- 14, 11-25, or 26-40 lawyers. The weighted average of these rates
was 62 percent. The rate tfor large departments {over 40 lawyers) was higher. including the data from
these large firms gives us an estimated overhead rate of 78 percent. Although the sample of large depart-
ments was small and the variation of expenditures within this group was large, we decided 1o include
these data in our estimate of the overall overhead rate to avoid biasing our estimate in favor of smnall firms,
We compared our estimate for in-house legal departments with an estimate of the overhead rate for law
tirms, We found that average total expenses, not including compensation and fringe benefits, were 44
percent of toral income for law firms. (See Altman Weil Pensa, Inc., 1995, for details.) Thus, we have an
overhead rate of 79 percent for law firms, which is similar to the 78 percent we estimated for in-house legal
departments. This does nol ensure that our estirnated rate for in-house legal departments is precisely ac-
curate, but it does provide confirmatory evidence that it is a reasonable estimate. For litigation involving
in-house artormeys {for government or private organizations), we estimate the cost of an hour of attorney
time as salary per hour, plius 30 percent of salary for fringe benefits, plus 78 percent of salary and fringe
bencfits for overhead.
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We aiso analyze court costs in terms of judicial time spent. The premise of CIRA is
that more active, early management by the court is likely to be better management,
and the act explicitly calls for increased court involvement in the carly stages of civil
litigation. 11 scems inevitable that this will require more time and effort by judges,
magistrate judges, and clerical staff carly in the life of a case. The question is whether
this carly judicial effort is offsct by a reduction in the level of judicial effort required
later in the case.??

To develop some information pertaining to these issues, an agreement was reached
hetween the Judicial Conference, the Federal Judicial Center, and the 20 participat-
ing districls (o continue the judicial time survey that the center has been conducting
in recent years. Begun in 1989 with a nationwide data collection effort, that survey
involves the development of “case weights” for the district court system. These casc
weights show the relative amount of time district judges spend on different types of
cases. During the study, both district judges and magistrate judges reported how
much time they spent on each case—from filing to final disposition. We use an
identical methodology for 5,600 of the cases sclected for the CIRA evaluation. The
Federal Judicial Center assisted in administering and managing the extended survey.
In addition, with the agreement of the judiciary, the FIC provided its earlier data to
RANI} o assist in establishing baseline measures for the CJRA evaluation.??

We note that we usce the number of lawyers in the legal [inn or legal department as a
variable in cur stalistical analyses. However, we did not do a separate in-depth anal-
ysts of cases that involved solo practitioners or lawyers from very small legal firms.
The potential differential effect of case management policy on litigants represented
by those solo practitioners or lawyers from very small firms is an important issue
hecause they may not be able (o effectively comply with judicial case managemeni
orders in as timely a fashion as larger firms and legal departments. This is an
important question, and data collected for this CJRA study are a rich source of
information for possible future rescarch into this issue.

We also use the type of lawyer fee structure (such as contingent or hourly fee) as a
variable in our staustical analyses. However, we did not do a separate in-depth anal-
ysis of cases that involved a lawyer paid by contingent fec. 1f case management poli-
cies and procedures were Lo increase the amount of work time required of contingent
fee lawyers, this has the possibility of lessening access to the justice system for liti-
gants with marginal claims, This is an important issue, and data collected for this
CJRA siudy ecould be used as one source of information for possible [uture research
mto this area.

Finally, we note that we use tolal lawyer work hours in our analyses, as a measure of
the total litigation costs. In addition to the latal hours, we collected the companents
of lawyer work hours, as a method ol helping improve the accuracy of the lawyers’ re-
sponses {see Appendix J, especially question 4). Hence, we have data on lawyer time

2gych o laser reduction might oceur if the case closes earlier, or fewer mutions are filed, or fewer cases go
tu triak

21 Appendix H contains a detailed discussion of this judicial iime srudy.
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spent for each sample case on trial, ADR, discovery, motion practice, conferences,
and other time spent both before and after filing. Thosc components of total lawyer
work hours are a rich source of information for possible future research into the
components of the cost of litigation. We did not collect data on when in the life of
the case the lawyer hours were expended.

Saltisfaction with Case Management and Views of Its Fairness

[ncreasing the judicial management of civil liligation is not universally accepted as
the most appropriate way o deal with perceived cost and time to disposition prob-
lems. Some commentators are concerned about negative cffects if judges try to push
cases through the courts faster and exert pressure on litigants (o settle early, They ar-
gue that litigants and their lawyers are the best judges of the speed at which a casc
should move because only they have the knowledge about the case that is necessary
tno determine the most suitahle pace. With respect 1o settlement, the argument is
made that if the parties to a case wish to scttle, they will do so. Il they do not settle,
the court should not pressure them. Such pressure, it is said, may favor one side or
the other,

We do not propose to provide a definitive philosophical or dectrinal answer to these
difficult questions. But Lo dale, the debate aboul managerial judging has lacked
empirical information about how variation in case management actually alfects par-
ticipants’ satisfaction with case management and their views of the fairness of case
management, Our survey responses provide some information on this complex is-
sue.

REPRESENTATIVENESS AND COMPARABILITY OF PILOT AND
COMPARISON DISTRICTS

ldeally, the pilot and comparison districts would be similar in every respect except
case management policies. ITowever, since these policies were not known at the
time the pilot and comparison districts were selected, the Judicial Conference used
[actors for which comparable dala were available, such as district size, workload per
judge, the number of criminal and civil filings. and the dme o disposition in eivil
cases, (0 select the comparison districts. Factors such as the cost ol litigation, partic-
ipant satisfaction, and views of fairness could not be used because data were nol
available.

Together, the 20 study districts have about one-third of all lederal judges and one-
third of all federal case filings. However, since the program involves only 20 of the 94
federal districts, the representativeness of the pilot and comparison districts be-
comes critical. Obviously, the more representative they are, the greater the likeli-
hood that they will yield valid generalizations about the system as a whole. A second
concern is whether the ten pilot and ien comparison districts are sufficientty similar
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10 be considered comparable. Using data from Statistical Year 1990%°—the year used
to select the comparison districts—we present the characteristics of the two groups
in Table 2.2,

We note that although the table shows one pilot district paired with one comparison
district, the pairing was done for selection of the comparison districts only. We did
not conduct our pilot program evaluation and analysis by directly comparing one
pilot district with one comparison district.

Because no lwo federal districts are identical, perfect representativeness and compa-
rability are ideals that are difficult to achieve. But having considered three important
types ol characteristics in selecting the districts—judicial resources, number of fil-
ings, and time to disposition—we found considerable similarity and representative-
ness.

First, consider the number of authorized judges in each of the pilot and comparison
districts in 1990. The two groups had 193 authorized positions in 1990—about one-
third of the 575 judgeships authorized for the entire district court system in that
year.2® There is a roughly even split between the pilot and comparison groups with
respect to both the total number of positions and the variation in size between the
districts in each group. The four largest districts in the federal court syslem are pas-
ticipants in the program {two pilot, two comparison, each with 19 or more positions),
and smaller districts {fewer than five judges) are also represented.

On the dimension of workloads, as measured by the total number of civil and crimi-
nal cases filed in 1990, the pilot and comparison districts also look comparable to
each other and (o the system as a whole. The number of {ilings nationally was about
251,000 in FY99, of which about 32,000 were felony criminal cases. The study dis-
tricts contained about one-third of the total filings, split roughly equally between pi-
lot and comparison districts. Again, some of the largest and smallest districts arc
found in both the pilot and comparison groups. Using other workload measures—
just civil filings, just criminal filings, case mixture, or filings per judgeship—the pic-
ture looks much the same.

Finally, since this study concerns itself with time to disposition, among other factors,
we consider the median time to dispose of civil cases. Figure 2.1 shows the ten pilot
districts on the left, and the ten comparison districts on the right. The median was
nine months nationally in 1990 and was about the same for both pitot and compari-
son groups. But also note the wide variation among the 20 districts, ranging from a
low of five months to a high of 14. This provides a range that is representative of the
differing times to disposition in all federal districts. Using other satistics yields simi-
lar results. For example, about 10.6 percent of the civil cases pending nationally in

22]1tly 1, 1289, through Yune 30, 1990

Z31he CIRA of 1990 increased the number of autharized judgeships to 649, Note that there are always
some authorized judgeships unfilled because of the Jength of time consumed in the selection and confir-
mation process, For example, of the 649 authorized in FY92, 109 positions remained open nationwide.
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RAND M3GE-Z. 1
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Figure 2.1—Median Time 10 Disposition in Pilot and Comparison Districts

1990 werc over (hree years old, and the averages for both pilot districts (9.2 percent)
and comparison districts (9.7 percent} approximate the national figure.

This examination of aggregate 1990 data pertaining to judgeships, filings, and time
to disposition in the 20 districts suggests that they well represent the range of dis-
tricts in the United States. Furthermore, the pilot and comparison district groups are
reasonably comparable to each other, at least along these dimensions.

In 1996, alter all of the study's survey dala had heen collected, we used additional
data to conduct a multivariate statistical analysis to see if pilot and comparison dis-
tricts as a group were different from one another. We controlled for dilferences in
case characteristics among districts in the analysis. Our conclusion was that there
was no statistically significant dillerence betwecn pilot and comparison districts in
1991 before CIRA, in either the time to disposition or the cost per litigant.?4

We believe that the pilot and comparison districts represent the range of districts in
the United States and are comparable Lo one another.

2500 Chapter Nine and Appendix 12 for details.
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LEVELS AND METHODS OF ANALYSIS

Levels

Iy this study, we conduct analyses at two levels: the district and the case. Ior exam-
ple, we compare ten pilot versus tlen comparison districts so that we can evaluate the
pilot program as a package. We also comparc cases managed with and without cer-
tain policies and procedures, Case-level analysis is prelerable because there is much
variation in judicial case management within cach district that is only visible at the
case level. We can learn a lot more from 10,000 cases and how they were actually
managed than we can from 20 districts with distvict-level packages of policies.

Methods

Qur evaluation uses both descriptive tabulations and multivariace statistical analy-
ses. Descriptive labulations show data on time, cost, satisfaction, and fairness mea-
sures for cases managed with and without a procedure. Simple tabulations do not
hold “other factors equal,” but they do demonstrate refationships found by the mul-
tivariate statistical analysis in a way thal is casier for a non-statistician to understand.
Multivariate statistical analyses estimate relationships between case management
and lime, cosl, satisfaction, and fairness, while contrelling for other factors such as
district and casc characteristics {e.g., stakes and complexity).2® We use interviews
with judges and lawyers, and prior rescarch, to help interpret the empirical findings.

‘The purpose of statstical modeling is to summarize the voluminous data in a man-
ner that can be more easily interpreted, and to develop estimates that reflect the true
effects of case management policies on the cases being studied. From these siatisti-
cal data summaries, we inler the cffects of policy and evaluate ihe pilot program.
Such inference is appropriate when we believe that the data are representative of the
general population of civil cases, or attorneys, or litigants involved in civil cases.

We believe that our cases and respending attorneys are representative and that they
are appropriately used for inferential statistical analyses. Towever, we do not believe
that such inferential statistical analysis is appropriate for our litigant survey data, he-
cause less than 15 percent of litigants responded.?® Although we have no strong evi-
dence that the responding litigants are systematically different from other lidgants,
the low response rate does not justify our assuming that they do not differ. Hence,
we report only aggregate tabulations ol numbers for litigants, and we recommend
thal the litigant survey data be viewed as merely suggestive and supportive of our
ather analyscs.

s N - - . - . - i . - -
“75ce Appendices LY through G or information on the various types ol multivariate analysis techniques
that we employved. We use the statistical term "significant” consistently throughout this study to mean the
p=.05 level af significance.

20 he actol perceniayge ranged frum 10 to 14, depending on the sample being considered. See Appendix
13 tar details,
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General Civil Cases with Issue Joined

In practice, federal district courts splil the civil caseload intlo two categories—types of
cases thal usoally receive minimal or no management and general civil litigation
cases to which the district’s standard case management policies and procedures ap-
ply. The definition of the [ormer category, which we call “minimal managemenl”
cases for convenicence, varies somewhat across districts, but typically it includes pris-
oner cases,?’ administrative reviews of Social Security cases, bankruptey appeals,
foreclosure, forfeiture and penalty, and debt recovery cases.28

We sampled minimmal management cases at a low rate (they constitute only about 20
percent ol our entire sample} in case the districts decided to make major manage-
ment policy changes for (hem as a resuit of CJRA. Tlowever, districts made [ew
changes in their procedures for these cases. In addition, almost none of these cases
are managed using the policies and procedures that apply to general civil litigation
and that are the Tocus of the CIRA; hence, they could not inform our evaluation of the
procedures of concern in the CJRA. Tor all of these reasons, we exclude the category
of minimal management cases from our statistical analyses.

After reviewing the case management policies and procedures set forth in CJRA, we
concluded that we could best estimale their effects by using data {from general civil
litigation cases with issue joined. Issue is considercd joined after the defendants
have answered the complaint in accordance with [.R.Civ.P. Rule 12{a) or as man-
dated otherwise by the court.2¥ Cases in which issue is not joined usually are not
avaitable for and do not receive judicial case management. Thus, the policies and
procedures of concern in the CJRA apply to cases with issue joined, and we exclude
from cur analyses cases that did not have issue joined,

In addition to analyzing general civil cases with issue joined, we also analyze the sub-
set of general civil cases with issue joined that took longer than nine months to dis-
position. This is done for two reasons. First, about half the cases take longer than
nine months, and this lefs us see the effects of policy on the half of cases that take
longer. Second, using all cases with issue joined puts some cases that close scon af-
ter defendants’ answer and before they can be managed into the "not managed
carly” category. ‘Thus, the “not managed early” set of data includes some cases that
closed too early Lo be managed as well as some that began management later than six
months, which may distort the findings for all issue joined cases.?Y Using cascs
closed after nine months eliminates those cases that close almost immediately after
issue is joined, and before the judge has a chance 1o manage them,

1A gmall fraction of prisaner cases ave death penalty cases, which, in contrast 1o the typical minimal
management case, are comphcated and time consuming to resolve. Our 1941 sample includes only two
such cuses: there are none in the 1492-93 sample.

Re . - s - - . -

1o ensure consistency in our analysis, we have used these six calegories 1o define minimal management
cases in all districrs.

29 administrative Olfice of the United Stases Courts (1995), Chaptet 5, p. 15,

e Appendix L tor a discussion of (s point,



Evaluation Nesigu and Interpretation of Findings 21

INTERPRETATION OF FINDINGS

Lt is important to remember that in our evaluation design, we are not evaluating case
management policies and procedures assigned to cases at random in an experiment.
Although the pilot program was a designed intervention, the case management
policy and procedure measures we observed being used were dictated by rhe choices
made by districts and individual judges.

Given the observational nature of our data, one should not treat our statistical results
as exact estimates of causal effect. For instance, if we find that using a particular case
management precedure predicts a 60-day reduction in time (o disposition in cur
sample of cases, this should not be interpreted to mean that if all judges were to use
that particular procedurce on every case, we would lind exactly a 60-day reduction in
time to disposition. Rather, our statistical analyses summarize the differences ob-
served in our sample ol cases. We have made every attempt to ensure that our esti-
mates clearly represent eflects in our observed dala, but since the pilot program did
not randomly assign case management procedures to cases using an experimental
design, we cannot say definitively that our observed effects correspond to causal ef-
fects among the studied cases and districts. Thus, interpretation of our statistical ve-
sults should take place only in the context of an understanding of how the judicial
system functions in practice.

Given our understanding of how the civil justice system operates, we believe that the
estimated effect that we will show later in this report should be treated as an upper
bound to the elfects that could be anticipated if the policies were implemented more
widely.

Our estimate is an upper bound rather than a precise estimate because our quantila-
tive analyses exploited observational data on the naturally cccurring variation in
judges’ management practices rather than data resulting from an experimental ran-
dom assignment of management practices to cases. We believe that we have accu-
ralely estimated the effect of a given management practice among districts and
judges who currently use it. However, any effects we observe must be interpreted in
light of the constraints imposed by observational data.

In particular, judges and districts choose to use certain case management policies
and practices, and we must assume that these judges and districts may differ from
olher judges and districts who choose #ot 1o use the same policies and practices. For
example, judges who cwrently use carly management may use it with greater inten-
sity or effectiveness than other judges who may be asked to start using it in the fu-
ture. Judges who use early management now might be using it in combination with
other practices for which we do not have data {such as extensive settlement discus-
sion during the initial case management conference). On the other hand, judges who
do not use a particular case management practice now may continue not using it
even if they are asked to start using it in the future.

Thus, successful use of a case management procedure by some judges in some dis-
tricts does not necessarily mean that it will be equatly effective il all judges are asked
to use the procedure in all districts. However, the limitations of observational data
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notwithstanding, practices that we have identified as effective among judges who
currently use then are good candidates for practices that could be beneficial if more
widely implemented.

One issuce thal has been raised regarding the CJRA concemns the appropriateness and
effectiveness of national uniform standardized rules and procedures.*! Some people
see CIRA as a “top down” reform started by Congress. Others see CIRA with its local
advisory groups and local rule revisions as an attempt 1o tailor management to (he
local legal necds and culture. Our vesearch design did not address the debate over
national versus local rules and procedures. Instead, we report what happened as a
result of CIRA and the application ol management principles and techniques
identiticd in rhe act; we leave it to others to draw conclusions on the issue of uni-
[ormity of rules and procedures.

Mpgr an interesting paper related to this issue, see Carrington (1996).



Chapter Three

IMPLEMENTATION OF THE CJRA PILOT PROGRAM

In this chapter, we summarize how the Civil Justice Reform Act was implemented in
the pilot and comparison districts.! We describe how the GJIRA advisory groups were
created, what the groups recommmended to the court, what elements the courts’ plans
contained, and how those plans were implemented. We summarize how past prac-
tices, the advisory group rccommendations, and the courts’ implemented plans dif-
fer. We also explore some possible reasons for the variable nalure of the act's im-
plementation and discuss several concepts from the court and organization change
research literature that shed light on the difficulties encountered when imple-
menting the pilot program.

Our discussion draws on a wide range of data. We used CJRA advisory group reports,
documents, and mecting minutes to assess the advisory group process and findings;
we used the districts’ plans and proposed local rule changes w assess what the dis-
tricts said they would do under CIRA; we usecd the dockets for a large sample of cases
to help us understand what was actually done on cases and when (such as schedule
setting, assignment lo management tracks, or referral to ADR); we used court records
to assess (he basic characteristics of the cases and court actions, such as referral (o
ADR, that were not always on the court docket; we used the judicial surveys on our
sample of cases to get judges’ views on whether they had changed how they manage
cases as a result of CIRA; we used extensive mail surveys of thousands of lawyers and
litigants on our sample of cases to get their views on how the case was managed and
infurmaltion on litigation costs, satisfaction, and vicws of fairness; and we used ex-
tensive semi-stractured interviews with judges, court staff, advisory group members,
and lawyers to beller understand both the implementation of CIRA and case man-
agement in the districts before and after CJRA.

THE ADVISORY GROUP PROCESS

The CIRA required each district to appeint an advisory group 1o assess the condition
of the civil and criminal dockets, identify the principal causes of delay and cxcess
cost, and make recommendations for dealing with these problems. Lach district
courl could accept, modity, or reject the advisory group recommendations when it
adopted its CIRA plan. lFollowing implementation of the court's plan, the advisory

L detailed discussion appears in Kakalik et al. {1996a}.
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group was also to monitor the implementation of the plan and provide input to an
annual assessment,

The advisory groups were created in a timely fashion by cach district's chief judge.
The membership was predominantly members of the federal bar, and the chairper-
son was usually a senior merber of the bar.

The act calls for advisory groups to be balanced and (o include altorneys and other
persens who represent major categories of litigants. One interpretation of this re-
quirement is that the lawyers in the advisory group can help achieve balance because
they represent different types of litigants,? and lawyers appear to have contributed to
the group's balance in this way. ITowever, “other persons” were minimally repre-
sented. Limited by their fack of familiarity with the federal district courl system, lay
people usually played only a very modest role in advisory group meetings.

The judges’ role on the advisory group varied widely among districts. Rescarch on
court and organizational change clearly indicates that the judges should be involved
in the process. On the basis of that research and our interviews, we believe the pro-
cess would work best when judges play a moderate role rather than a very active or a
very passive role. If judges dominate while attending all meetings and even chair
them, it may stifle consideration of new ideas for change or at least create the ap-
pearance that the advisery group may not be offering independent advice, Qn the
other hand, if the judges are almaost totally uninvolved before receiving the advisory
group’s report, then the advisory group does not get the full benelit of the wisdom of
judicial officers about the practicality of certain proposed changes, and judges do not
gel the full henefit of the wisdam ol the advisory group members about problems
and proposed solutions.

Advisory groups lacked (he time and money to conduct extensive research on the
causes of and solutions o cost and delay. Their contribuiion was to analyze available
statistics on time to disposition and assess subjective information collected in inter-
views and surveys of people who run and use the court system. The recommenda-
tions they made generally flowed from either the ideatitied causes of cost and delay
or from the CJRA mandate that certain principles and techniques of case manage-
ment be included or considered.

When the advisory groups found causces of cost and delay that were unrelated to case
management, they generally pointed those out and made recommendations related
to those other causes. When they perceived that the court had no major cost or delay
problem, or was afready using a CJRA principle of case management, they said so,
burt usually they also made suggestions to further refine and improve casc manage-
nient.

Z'Mzn'ly of the atturneys in the groups consistently represent the sarme types of litigants in federal litigation.
The TLS. Attorney is an obvious example, but it is also true for those who work for public interest finms and
those who acr as corporate or other organization counscl, In this sense, the lawyers themselves can he
represenrarive of major categorias of litigants.
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We were impressed by the dedication and conscientiousness with which the advisory
groups approached developing recommendations. The various members of the ad-
visory groups volunteered many hours of time. Advisory group members professed
independence from the court, indicating that they felt free (o express criticisms that
reflected group consensus. Final reports generally reflected considerable indepen-
dence from the court.

The act gives district courts the authorily to accepl, reject, or modity the recommen-
dations of their advisory groups, but most district courts responded positively to
most or all of the recommendations. Indeed, more than three-quarters of the major
recommendations of the pilot and comparison advisory groups were adopted into
the courts' CJRA plans.® Circuit and Judicial Conference review of the plans after
adoption resulted in few changes.

The quality of the required annual reassessments varies markedly from district (o
district. Although the act does not require a written assessment, seven of the 20 dis-
tricts in this study have done written reassessments at least twice. Six of the 20 dis-
tricts had no written documentation of the results of any annual assessment when
we inquired in January 1996.

Whatever the content of the courts’ CJRA plans, our interviews indicate that the pro-
cess of generating (he plans has made courts more cognizant of case management
problems and opportunities. Bench-bar understanding reportedly has also been im-
proved. That benelit alone probably justifies the advisory groups’ waork.

A majority ol advisory group menibers whom we inlerviewed—cespecially the princi-
pal players among them—saw the advisory group process as valuabie and believed
that they had accomplished something worthwhile.

Our conclusion is that the CIRA advisory group process was uscful, and the great
majority of advisory group members thought so too.

IMTOW THE DISTRICTS IMPLEMENTED THEIR CJRA PLANS

The six principles and six techniques specified in the act fall into four general cate-
gories of procedures: differential case management, carly judicial case management,
discovery management, and alternative dispute resolution. We use these general
categories in our discussion below.

Differential Case Management

This caregory of procedures includes differential management of cases as well as
special judicial control of complex cascs,

Hive deadline for plan adoption was January 1, 1992, for pilot districrs, and December 1993 {or other dis-
i s.
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Before CIRA, all pilot and comparison districts had special procedures lor processing
cascs that require minimal management—typically, prisoner petitions, Social Secu-
rity appeals, government loan recoveries, and bankrupicy filings. For other cases,
nearly all districts relied on “judicial discretion”—judges making case management
decisions case hy case according to their own schedules and procedures. 1lereafter,
we reler to this as the judicial discretion model of case management. Complex cases,
for example, can receive individualized, speclatized management within a framework
enunciated in the Federal Manual on Complex Litigation.

In responsc to the CIRA, six of the ten pilot district plans replaced the judicial discre-
tion model with a track model of differential case management. Implementing a
track model implics having separate tracks for different types of general civil cases,
setting guidelines for managing the cases in each track, and assigning cases to cach
irack at or near case filing, A common formulation is te have three tracks: expedited,
standard, and complex. Six of the ten pilot districts planned to replace the judicial
discretion model with a track model, but the track model proved difficult to imple-
ment. Mast districts that included tracking in their plan actually assigned the tradi-
tional group of minimat management case types listed above to an expedited track.
JFive of the six pilot districts whose plans contained a track model assigned 2 percent
or less of their cases o the complex 1rack. Pennsyivania (B}, which assigned 7 per-
cent of its general civil cases to the complex track, was the sole exception. The con-
sequence was that almaost all general civil cases to which CJRA procedural principtes
might be relevant were placed in the standard (rack, if any track assignment was
made. This meant that there was litte actual “differential” tracking of general civil
cases in most districts that adopted a track model in their CJRA plans. Consequently,
we have no basis for evaluating how the track methed of DCM might have affected
time, cost, satisfaction, and views of fairness.

Using the act’s flexible definition of differential case management, four of the pilot
districts interpreted the CIRA's requirement as being tulfilled by a continuation of
the judicial discretion model.

Table 3.1 traces the types of differential case management in the pilot and compari-
son districts from before CJRA to implementation of the district plans.

Judicial discretion is defined above.

Pretrial management by magistrate judges relers to a system under which all cases
are autematically assigned (0 a magistrate judge, who manages a case through all its
pretrial phases.

in judicial-officer-selected tracking, the judicial officer makes the initial track deci-
sion for a case.

Rule-based trackisng involves assigning a case on the bhasis of its objective characrer-
istics—such as the nature of suit—known at the time of filing.

APALE) also implemented other changes, (he results of which we cannot reliably separate from the cffects
of the track system,
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Tabie 3.1

Diifferential Case Management: U'rom Advice (o Implementation

Indicial Discreton Modet Track Model
ludicial-
Muagistrile Oilicer- Altornoey-
Stape in Provess Standard 0 Judges 0 Selecled Kule- Based? Selecled

Filot Districts

12/81 before CIRA 10 districts

Advisory group TNW, UIT, {2A04) NY{S), IDE, PAE)
recommendation  WIEE), TX(S)

AN,

CIN(W)
Distriet plan FNOw UT, CALS) WY[SY, TIE, GALN) PAL)

WIlE) TXS,

OK{W)

IHsriet THW), UT, CALS) 13, CVR W, GAINI2%) NY(S) (1%),
implementation WIS TXIS) PALEY (79

e leach <]t
o ) ) Comparison 1Jistricts
12791 before CIRA 9 districts MNY(E)
Advisory group FLINY, FLIND, NY(I:) AZ, PA(M) CA()
recommendation  IN{N), KY(E),
KY (W), Wb

ilistrict plan AL, NY{IY) A, PAM)
FLING, TLIND,
IN(N), KY(1),
NY W), MD
Disrrict A0, NY(E} PA{M) (1%,
implementation Pl AN, AL (18
INENG, KY(ED,
KY(W). MD R .
NOTES: Numbers in parentheses indicate the percentage of cases assigped to the complex
rack.  Pilot districts, IN(N), and NY(F} began mplementation in 1/92; the other eight
cenlparison districrs began implementation i 12793,

Falthough only GAGN) uses rule-based wracking for all civil cases, other districts use hybrid
systems that are partially rule-based and parially judicial-officer-selected tracking.  For
crample, AZ uses arule o assign cases to their expedited, prisoner pro se, and arbiteation tracks,
but the assiginent of cases to the connplex track is done by a judicial officer.

Attorney-selected tracking usually requires the filing atlorney to opt for a particular
track—expedited, standard, or complex—after which the opposing attorney has an
opportunity to dissent. The judge then decides.

Early Judicial Case Management

Larly judicial case management as defined in the act includes early and ongoing ju-
dicial control of pretrial processes as well as having counsel jointly present a discov-
cry/case management plan at the initial pretrial conference. Related CJRA tech-
niques include parties being represented at pretrial conferences by an attorney with
authority to bind them: requiring the signature of the attorney and the party on all
requests for discovery extensions or postponements of trial; and requiring party rep-
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resentatives with authority 1o bind to be present or available by telephone at settle-
ment conferences.

All advisary group reports favored the principle ol early judicial management of gen-
eral civil cases, and all of the courts’ plans accepted the principle of early and ongo-
ing judicial control of the pretrial process. However, case management styles varied
considerably between districts and between judges in a given district.

Before CJRA, only one district in our study required that counsel jointly present a dis-
covery/case management plan at the initial pretrial conference, although at least one
other district required attorneys to confer before the first pretrial conference to at-
tempi to agree on a scheduling order.S Four of the ten pilot districts adopted this
technique in their plan in 1991, and nine of the other pilot and comparison districts
later adopted it when the federal rules were changed in December 1993.5

Both before and after CIRA, all 20 districts required, or allowed judges to require, that
each party be represented at each pretrial conference by an attorney with authority
Lo hind that party.

[n contrast, none of the 20 districts required the signature of the attorney and the
parly on all requests for discovery extensions or pestponements of trial either before
or after CJRA.

Finally, before CJRA, eight of the 20 districts required, upon notice by the court, that
party representatives with authority to bind be present or available by telephone at
setilement conferences. Five additional districts adopted this technique as part of
their CJRA plan. Nole thar this technique is not an automatic requirement; rather, it
depends on judges’ decisions on individual cases.

Discovery Management

Issues in managing discovery include how much the court, rather than lawyers,
should control volume and timing of discovery, and whar types of information
should be voluntarily or mandatorily exchanged without formal discovery requests.
The CJRA discovery policies include early and ongoing judicial control of pretrial
processes, requiring good-faith efforts (o resolve discovery disputes before filing mo-
tions, and voluntary exchanges of information.

Before CJRA, most districts left court control of the volume and riming of discovery to
the judge in each case; CJRA had little effect on this arrangement. However, as sum-
marized in Table 3.2, a few districts implemented vatious blanket limitations on the
amount and length of certain types of discovery.

Y T an IR q i .

MSee Form 35 of ULR.Civ P 2600 for an example of a possible discovery/ case management plan, We con-
sider o disvovery/case management plan to include more than the typical scheduling order, although in
some districrs they may he functionally equivaient,

B RLCiv. 1%, 26(1).
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Tahle 3.2

Pilot and Comparison Districts with Various Types of Discovery Limitations
Before and After CJRA Plan Implementation

Pilut Districes

Comparison Districts

Before 12791

After 12/491

Before 12793 After 12/93
(12/9F for IN(NY {12/91 for IN(N)
and NY¥{E)) and NY{T))

Type of Discovery Limitation
Judicial discretion, with no
prespecificd limits

Limitation on number of
interrogatories and reguests
for admission {other than

2{NY{S), UL

7 (CA(S), DL,

GAINY, ORI,

TN{WY, TX(S),

2{NYISL U

7CA(S) DL,
CAN] DKW,
TN{W), TX(S)

2 {AZ NY(ED it

8 (CAC), FLINY, 1D
ILENG, IN(N),
KY{F), KY(W),

29

12493 F.R.Civ P, 33 limit) WIF; W ML, PA(MD)

Lirnitation on numhber of 0 i} {1 2 (A7, NY{I))
depositions {other than 12/93

L P S0 and 31 Himin)

fanitation onlength of | fURALNT) DIGALND, ] 1 {PA{MY}
depositions WIEN

Limitation on discovery cutoff 2 (GA(N], 2 [GAIND, } 1 (M

time for cerrain rypes of cases  PA(E)) PPA(E))

NOTES: Districts with limitations may have more than one type. Pilot distriets, ININ), and NY(E} began
implementaiion in 1/42; the other eight compaurison districrs began implemeniation in 12/93.

However, CJRA and the December 14993 changes in the federal rules brought about
substantial change in early disclosure. Only one district required it before CJRA;7
since CJRA, all pilot and comparison districts have adopted one of five approaches
providing either voluntary or mandatory exchange of information by lawyers, some-
times only for specilied types of cases.

Table 3.3 summarizes the changes in early disclosure in pilot and comparison dis-
tricts.

Four pilot districts later switched from their initial disclosure procedure to follow the
manlatory disclosure required by the December 1493 revised F.R.Civ.P. 26(a)(1}, and
s$ix comparison districts are following the revised Rule 26(a)(1). The ten other pilot
and comparison disiricts have exercised their right to “opt out” of the revised Rule
26(a)(1). Some districts optled out to relain their pilot program disclosure rules, some
of which were more stringent in their disclosure requirements than the revised Rule
26{a)1).

The requirement that lawyers certify good-faith cfforts to resolve discovery disputes
before filing motiens has undergone little change. All but ene district had rules gov-
erning this area belore CJRA; these have been continued or strengthened.

At least one other district reguired atrorneys (o confer before the firse presvial conferenee to atrempt ro
agree on a scheduling order.
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Tahle 3.3

Early Disclosure of Information: From Advice to Implementation

;\aanclawry for Mandzit.(.)ry, lnﬁ; Mandatory, [nlo u_.i’OIlow 121493
Stage in Process CVoluntary - Some Cases on Your Side  on Both Sides Rule 26(a}(1}
Pilot Districts

12491 belore (ﬁ[h\ 9 Nilcr‘a PA(L)
Advisory group CAGS), THWY, DE, WY (5], AN, WIHE) R WY,
recommendation T TX{S) PAIE)
[Yistrict plan CALS), TNW), DE, NY({S), GA(NY, WIE) DKW,
r TX(S) PAE]
Ihstrice CAMSY+ 2 MNY(S) +2 GATNY, WITH) O, D TIN (WS,
implemuntation hrefure 12/93 hefore 12/43 PAE) TX(SY, LT afrer
_ (INGW), UL} (DETX(S)) 12/93
o Cumparison Districts
12491 helore CJRA 8 districts hYs CAIC)
Advisury group 1107, b1, TR CAIC) MWY(E} KY(E), PA(M)
recommendation  FL{ND, KY{W),
A7,
District plan 1TIN], 1D, TNIN] CA(C) NY(E) KY({H), PA[M],
AL FL{N), K¥{W)
LHsirict 15N, MDD +1 hetore AL NY{E) after KY{E]L PADMY,
implementation 12193 (1IN (N 12193 1IN}, KY{W), AZ,

e . . - IN(N}alter 12/93
NOTES: Mandatory, info on your side, requires mandatory exchange of information bearing significantly
o your claim or defense, plus other items. Mandatary, info an both sides, requires mandatory exchange
of information bearing significantly on @y claim or defense, plus other items. Rule 26(a){1) requires
mandarory exchange of informarion relevant to disputed tacts alleged with particularity in the pleadings,
plus other items, and was revised in 12/93 after cases in our sample were usually beyond the age when the
rile would have heen applied. Pilot districts, IN(N], and NY{E) began implementation in 1/92; the other
cight comparison districts hegan implernentation in 12/493.

Alternative Dispute Resolution

The CJRA’s ADR policies include diverting cases, when appropriate, to ADR programs
and offering an early neutral evaluation program.

The plans from all 20 districts permit the use o[l ADR techniques. In implementation,
however, two types of programs have emerged, both of which meet the loosely de-
fined requirements of the CJRA. About half the districts bave formally structured
programs involving between 2 and 19 percent of all theix civil case filings. And one
district uses magistrate judge early ncutral evaluation on 50 percent of its cases. The
other districts have unstruclured programs that involve less than 2 percent partici-
pation.

Table 3.4 summarizes the distribution of various types of ADR programs across the
pilot and comparison districts. Districts not listed in the table all permitied ADR of
various types but referred less than 1 percent of their eivil case filings to ADR pro-
grams,
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Table 3.4

ADR: From Advice to Implementation

Mandiory
Farly
) Mandatory Mandatory  Newtral  Volunrary
Slage in Provess  Arbitration Medintion  Evaluation  Arhitration  Mediation
Pilai Thistrices
12491 before CTRA - OKW) PPadk (1)
(103 PACLE)
15)
Advisory group OIR[WY, PACE), CALR) CAS), OT
recommendilivn PA(TR), NY(S)
(AN
District plan ORWY, PACL} CAS) AL
PATL} NY[S)
GAING

[hsmier ORW) (8);

fmplementation

LR

PACE) (i);
NYGY® -

Comparison Districts

CAGIGE UM

12191 before CIRA NY(E) (4)

Advisory group NY(LE)
reconmmendation

1Ystrict plan NY({E)
[Msericr NY(E}
iy, [

AL

A

AZ{4)

YVoluntary

OR{w),
TX[N8)

ORIW),
TX(N)

DKW} (6);
TXB) 5

FL{N] {4}

1'4.4M),
PAM),
KY(5),

RY (W),
MDD, NY(H)

FLAN],
PAM]),
K¥(L},
KY (W),
M1, NY{F)

FLINY (4)

PAMY (2} N

Volunlary
Early
Neutral
Lvaluation

TN(W)

TNW)

[IN(N] ()
1NN,
NY{E}L
CALC),
LN},
KY (W},
PAM)

IN(N,
NY(1)

ININ) (6);
)

NOTES: Numbers in parentheses indicate referrals (o ADIR (ype indivated, as a percentage of

all case lifings in the district during the year.

Pilot districts, ININ), and KY{E) began

implementation in 1/492; the other eipht comparison districes began implementation in 12793,

ASSESSMENT OT IMPLEMENTATION

31

All pilot districts complied with the statutory language in the act, which provides
looscly defined principles but leaves operational interpretation of them 1o the dis-
cretion of individual districts and judicial officers. Many pilot and comparison dis-
tricts interpreted some or all of their current and past practices to be consistent with
the language of the act and continued those practices unchanged. However, if the
spirit of the act is interpreted to mean experimentation and change focusing on the
six CIRA principles, then the pilot districts met that spirit to varying degrees. Com-
parison districts, which were required 1o consider but were not required to adopt the
six CJRA principles in their plans, generally made fewer changes than pilot districts.®

B4 detailod discussion appedrs in Kakalik et al. (1996wu).
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Lven in pilot districts whose plans suggested major changes, implementation often
{ell short. For example, six of the ten pilot districts adopted a plan with a track model
of differential casc management, but only one assigned the majority of its gencral
civil cases to tracks and had more than 2 percent of the cases in both the standard
and the complex tracks; in the other districts with track models, the assignment of
cases to tracks was either not often made or was almost universally made 1o the
standard track. All ten of the pilot districts adopted plans that provided for
alternative dispute resolution, but four referred less than 2 percent of their cases to
ADR.

Thus, for various reasens, in practice there was much less change in case manage-
ment after CJRA than one might have expected from reading the plans. This is evi-
dent both from observations at the district court level of how the major elements of
the plans were implemented and from surveys of the judges in the 1992-93 samplc of
5,000+ cases. In 85 percent of the cases surveyed after CJRA, for example, the pilot
district judges said that the surveyed case was managed no differently than it would
have heen before CJRA.*

Districts and judges vary widely in how they approach case management. Some have
been relatively aggressive, and others have continued with low-key approaches. For
example, onc district uses differential management (racks, uses early judicial
managemeni on all general civil cases, mandales early disclosurce of information
bearing signilicantly on both sides of the case, and assigns a substantial number of
cases 1o mandatory ADR programs. This profile contrasts sharply with a district that
uses individualized case management, permits voluntary early disclosure, and allows
hut does not require ADR.

These large differences between districts and judges in case management policies
provide the opportunily 1o evaluate very different policies, even though the districts
and judges that use them did not change substantially as a result of CJRA.

Overall, implicit palicy changes may be as important as explicit ones. Many judges
und lawyers have commented in inlerviews that the process of implementing the pi-
lot plans has raised the consciousness of judges and lawyers and has brought about
some important shifts in attitude and approach o case management on the part of
the bench and bar. For example, our interviews suggested, and the case-level data
we collected also indicated, that there has been an increase in the fraction of cases
managed early and a shortening of lime to discovery cutoff.19

Several of the CIRA advisory group assessments contended thal certain factors that
arc bevond the courts’ direct control also influence civil litigation cost and delay.
Three factors predominated. First is the pressure generated by the criminal docket.
Legislation ereating new federal crimes, adoption of the Speedy Trial Act, and the ad-

Yo sample was dravwn well before eight of the comparison districts implemented their plans, and the
connpratable percentage for comparison disrricts was 92 percent "no difference.”

W rhere are some techmical prablems with comparing eripirical data from a filing sample and a termina-
1ion sumple, but the consistency of the interview information with the empirical information is encourag-
ing. Foradiscussion of the statstical issue, see Appendix D.
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vent of mandatory sentencing guidelines all were said to increase the burden on the
federal court and provide less time for the orderly movement of civil cases. Second is
the fact that judicial vacancies werce being lelt unfilled for substantial periods of time.
The third factor is the need for better assessment of the effect of proposcd legisiation
on the courts” workload.

IMPEDIMENTS TO CHANGE

The expericnices surrounding the implementation of the CIRA pilot program exem-
plify the challenge of implementing change in the federal courts. The pilot program
has taken very different paths in different pilot districts. [n this section we explore
some ol the possible reasons for this variation, including the process and definition
ot the desired change, organizational factors, implementation lactors, and local legal
culture. We also suggest several concepts that should be taken into account if future
changes are contemplated.

The Process and Definition of Policy Change

The process and definition of the intended changes in policy may be responsible for
much of the variance in the way the principles and techniques of the CJRA were im-
plemented by the courts. With the exception of the ten pilot districts, the act asked
the courts only to consider these innovations when formulating the court’s cost and
delay reduction plan. Even for pilot districts, which were required to adopt the CJRA
principles, the less than precise wording of most of the act’s principles greatly en-
hanced the opportunities for complying with (he stalutory language by retaining,
rather than changing, existing case management policies.

Changing court procedure with the involvement of Congress is by no means unique
to the Civil Justice Reform Act. For example, Congress has long been involved in the
process for changing the Federal Rules of Civil Procedure and other rules under
which the court operates. What makes the CJRA dilferent is that it gives each district
a set of broadly defined “marching orders” to develop and implement a cost and de-
lay reduction plan with the aid of a separate district-level advisory group. After re-
ceiving its advisory group’s report, each court was free to determine the content ol'its
CJRA plan.

The intentionally vague wording of soime of the act’s case management principles
and technigues playved a major role in the limited degree of change. The loosely de-
fined principles in the act permitted experimentation but also often allowed status
quo case management policies to satisfy the statutory language of the act. Policy
analysts who study implementation theory indicate that the lack ol clear-cut direc-
tives makes the process of change “a more complex task that may fail because of
unwillingness to comply or, more likely, some failure of capacity to do so.”!! Tlad the
act been less ambiguous, there might have been more change.

FINDRI (1993), p. 369,
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Organizational Factors

Some of the same dynamics that {frustrate transtormation in corporations, universi-
tics, the armed services, religious bodies, and other large social groups exist in the
courts as well. However, the federal courts also present a special situation with re-
spect to implementing change. Judges have broad powers, granted by the Constitu-
tion, by the Federal Rules of Civil Procedure, and by legal precedent. to manage their
cascloads. These powers were not superseded implicitly or explicitly by the Civil
Justice Reform Act, In addition, although the judges are scattered across the country
in almost 100 separate districts, they share some long- and commonly held belicls
about the special nature of their judicial work and the independence accorded their
office under Article [11 of the Constitution. Each judge is independent and has life-
long tenure in the position at a salary that canmot be reduced. Finally, our interviews
indicate that some judges and lawyers believe that the act’s emphasis on speed and
efficiency may be detrimental (o the primary “justice” mission of the courts and
hence helieve they have good reasons for resisting change.

Although all organizations place a premium on stability, it is especially true of the
courts. Indeed, part of the judicial system’s legitimacy flows from the fact that the
couris have operated al times seemingly independent of the changes occurring in the
world around them. This independent operation is integral (o the constitutional
concept of intergovernmental checks and balances in a system of separated powers.
The sense that justice is being dispensed according to long-standing principles of
right and wrong helps to validate a court’s ruling that may deprive someene of prop-
erty or liberty. Judicial officers are loath to disturb the perception that they arc the
conduits of a code of justice handed down over many decades. Litile wonder, then,
that some judges might look askance at perceived aticmpts to alter the methods by
which they dispense justice.

In addition to a general reluctance 1o modify existing judicial procedures, sources of
change external to the courts may stimulate additional resentment and resistance.
The relationship between the three branches of the federal government is complex,
and each attempts (o guard against any diminution of its independence and author-
ity. The Civil Justice Reform Act's principles and techniques were imposed upon the
judges nol by the usual rule-making process butr by a law enacted by the legislative
branch. Indeed. #1 the time of the passage of the act, very lew other court systems in
the country had a legislatively mandated delay reduction program,'?

Nowwithstanding the lact that some widely respected and influential jurists partici-
pated late in the process that shaped the CIRA, no aclive federal judge was a member
of the Brookings (ask force that preceded the CIRA, and some judges see the legisla-
iion as an unwarranted intrusion into their constitutionally protected territory.

24y example, in 19806, Califorma’s legislature passed a Triad Comrt Delay Reduction Act (Gov, Code
SHBE00 1 seq.) which, similar to CJRAL required a set ot experimental courts e increase the management
of cases, For g discussion of thar state’s experiences with ity exwenally mposed program, see Judicial
Council of Calitorma {19491}
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The cost and delay reduction goals ol the act may also fuel some judges’ reluctance
to cmibrace the spirit of the act. Few phrases trigger as negalive a reaction in mem-
bers of the bench as do "efficiency” and "assembly-lince justice.” Certainly the pro-
cess by which civil disputes are resolved in the courts cannot be likened to the pro-
duction of widgets. Mowever, some judges and attorneys believe that an unduc
cmphasis on reducing cost and delay in effect makes this analogy. Some judges sec
attempis to speed up pretrial procedures, imit discovery, force the exchange of
information, divert cases o alternative dispute resolution programs, apply rigid
procedural rules to particular case types, and encourage settlements as potentially
interfering with an orderiy and deliberate search for the truth.!¥ Focusing on a
judge’s output and speed measures, without taking inte consideration the individual
needs of each ol his or her cases, is felt to be yet another step towards the indus-
trialization of the courts.

{n sum, implementing the principles and techniques recommended in the CJRA in-
volves more than simply writing a plan and making a few modifications to court
rules. To the extent that judges and lawyers feel procedural innovations violate valu-
able traditions and come from an external and perhaps antagonistic source, these
innevations will be more difficult to implement. As with the military and any other
large organizations that value predictability and stabilily, courts are “implicitly ad-
verse (o change and explicitly adverse (0 change diclated from outside the organiza-
tion." 14

Implementation Factors

fven when a court’s plan clearly stated an intent to modify existing management
procedures, the actual implementation sometimes differed markedly from the plan.
There are a number of reasons for this divergence,

I'irst, the detailed design ol the new procedure (such as a tracking system of dilferen-
tial case management, or a mediation program} had to be donc by cach district, or by
each judge within the district. Districts were not provided with fully developed and
detailed alternative methods of implementing the procedure. Some districts left
implementation to each judge; so, for ecxample, each judge would have to develop his
or her own ADR relerral lorms and procedures and list of neutral ADR providers.

Sccond, although the district court is required to make an annual sell-assessment,
there exists no effective mechanism for ensuring that the polices contained in its
plan are carried out year after year. The act does nol explicitly require a written an-
nual assessment, and six of the 20 districts had no written documentation of the re-
sults of any annual asscssment when we asked in January 1996.

I3%aran interesting discussion of the “changing nature of adjudication, its transformation inro new forms
of administering justive, and the problems and conflicts this transformation cxpresses and generates™ see
Heydetrand and Seron (19940;.

Mygr an excellent discussion of the probicwms inherent in social changes that are externally imposed upon
a large organization, sce NIDIRE (1993), p. 370, We have drawn liberally from rhis book's review af the
ltterature dealing with policy implementation.
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Finally, regardless of the intent of the legislators, the conclusions of the advisory
groups, or the orders contained in the CJRA plans adopted by the districts, the real
responsibility for implementing the innovations contained in the act falls upon the
individual judges and lawyers in a district. These judges are the ones who actually
have o Lailor the level of case management, cffcctuate carly and ongeing control,
apply special techniques to complex cases, reler appropriate cases to ADR programs,
and perform any of the other litigation management practices envisioned by the act.
Lawyers then may implement the innovations in their practices in various ways,
Most judges we interviewed were supportive of the “managerial judge” case man-
agement policies embodied in CIRA; however, some expressed slrong concerns
about Congressional elforls to impoese these management policies on the judiciary,
fecling that each judicial officer has, and must have, discretion in deciding how to
manage cach case. [ some judges do not agree with a policy in the CJRA plan and
believe (hat existing methods of case management are better than the new ones, they
may exercise that discretion by not applying the policy (o casces.

Local Legal Culture

The research literature suggests two general themes regarding the causes of, and so-
lulions 1o, litigation delay.'®

The proceduralist theme relies on procedures to establish carly and lirm judicial con-
iral over pretrial activities and thereby reduce delay. This is the approach implicit in
the CIRA.

The culturalist theme focuses on the local legal culture—lawyers' and judges’ cus-
romary ways of conducung litigation—as a major influence. This theory suggests
that unless the expectations, practices, and attitudes of the major participants in civil
litigation are changed, simply adjusting local rules on civil case management will
have little lasting effect. Any long-term improvement in cost and delay can come
about only after a court system has effected changes in the way lawyers and judges
approach case processing.

For example, traditional and fairly stable notions of a lawsuit's “normal pace” in a
district certainly influence time o disposition. [f attorneys generally believe that
trials are highly unlikely to begin on the date scheduled, then they will not prepare
adequately and can reasonably expect a continuance to be granted. If therc is a
general tradition in a jurisdiction that discovery should not begin until some months
after the date of filing an answer, then the average time to disposition will be longer
thun in a locale where attorneys start discovery ecarlier. If judges feel that their
predominant rele is conducting trials and ruling on matters raiscd by the attormeys,
then they will not be much invelved with a case until the lawyers indicate they are
ready. In contrast, a district may have a tradition of judges managing cases early and
actively.

3500 Appendix 1 for an annotated bibliogruphy of recent major siadies mud their findings.
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Judges learn these traditions before coming 1o the bench. Once appointed, they pass
these expectations atong (10 new additions (o the bench, Lawyers do the same to new
meinbers of the local bar, Court systems adaplt to a certain pace of litigation, which
in turn is associated with a backlog of cases in both the judge’s chambers and in the
attorneys’ offices. Each jurisdiction has a relatively unique set of these beliets, and
changing them is not an easy task. 16

The culturalist and the proceduralist themes need not conflict.  Even if the effect of
local legal culture is a significant one, it can be madified by making the actors con-
form 1o different rules that imit discretion. At the level of the individual case, consis-
tent and appropriate application of early active judicial case management tech-
niques can help move cases along at the desired pace, regardless of lawyers' initial
attitudes. Thus, although bar practices are important, they can be changed and once
changed they may really make a difference. Indeed, they were often the result of
district policy to begin with. [t is important to nole that change in local legal culture
does not come easily or rapidly. {1 takes time for dissemination of knowledge that
policies and procedures have changed and that judges are taking the changes seri-
ausly.

UBNDERSTANDING THE IMPLEMENTATION OF CHANGE UNDER CJRA

Having reviewed a number of specific factors that appeared 1o impede proposed
CIRA changes to the federal judicial system, we now lurn to a more general discus-
sion of policy change and methods for facilitating implementation in the courts. We
draw on a variely of research studies focused on change in the courts and in large or-
ganizations to understand more completely the dynamics that may have hindered
change when the CIRA pilot program was adopted.

The Challenge of Changing Organizations

Despite the diversity of theories about change and managing change,'” there is gen-
eral consensus that change is more complicated than oplimistic implementers—or
policymakers—Iypically think, Other litigation cost and delay reduction studies have
also found that “introducing change into existing court systems could be a problem
all by itself.”'8

Why is changing an organization, especially courts and the way they manage their
caseload, so difficult?

First, organizations are dynamic and the initiators of change are often not the ones re-
sponsible for implementation. As a result, it is often difficult “to make changes
stick."!" LFor example, although federal judges have lifetime tenure, members of

I8¢ happer et di. {1484} see espeaally Chapler 6, "Activating the Process of Change.”
op [ ¥ Chap H g
Vi sinhrman et al. {1984,

m(fhapper et al. (19684), p. ix.

195 amer ot al. {1992},
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Congress and (heir staffs do not. Administrations change, political attention shifts,
and task forces, committees, and sponsors eventually inove on (o other issues. 1n
addition. the unigue relationship between the initiators of the change in Congress
and the implementers in the courts brings with it additional complicating factors.
The powers granted to the judiciary and the separation of powers contained in the
Constitution mean that the courts necessarily have some latitude in implementing
the initiatives of the legislature.

Second, there are limitations to managerial action in controtling the change process.
In fact, some theorists challenge wheiher deliberate change to large organizational
systems can be effectively managed at all or if forces in the external environment of-
ten simply overwhelm such efforts.2? In addition (o external constraints, internal
constraints also hinder change.«! Change oflen sparks conflicts of interest, idcologi-
cal debates, and a host of logistical obstacles. In short, change cannot simply be or-
dered 1o happen, and no one person, manager, or leader -— including a chief judge —
is likely 10 be able to force the process without gaining the support and commitment
ol others throughout the sysiem.

The courts, given the independence of individual judges, are especially limited in
their ability to use managerial actions. [tis clear that “one important difficulty faced
by change advocates in the justice system which is not faced in hierarchical organi-
zalions [is] the absence of the authority and power that emulate from hierarchy asa
resource to be wiclded in the change process.”?2

The range of interests within and external Lo a system of justice, olten with indepen-
dent bases of power, is another reason why changes to court aperations may be more
difficult than those attempted in more hierarchical organizations.®?  Any proposed
change in the court system regarding case management policies and procedures
should take into account the expeclations, attitudes, and practices of the judges, the
lawyers, and the lizigants?t Tailing o recognize the needs of any one of these
participants in the civil justice system may be detrimental to a reform effort.

There also are some real limils to cost and delay reduction that cannot be ignored
wlhien case management changes are being considered.”® Lawyers and litigants need
a certain amount of time to investigate the factual and legal issucs involved in the
case and to develop their strategies for litigation; (rying 1o move cases laster than the
time needed for adequate preparation raises issues of due process, fairness, and jus-
tice. Also, increases in criminal and civil lilings may everwhelm any possible im-
provements in case management. 20

Wyrannan snd Freeman {1989),
21 ptefter (19a1).

2200 (1981, p. 97,

Z3¢ran (1961, p. 97,

24 hurch e al, (18781, p. 5. Conseltation with the bay is a minmmum requirement for etfective casetlow
matiagement; Solomon and Somerlot (F87), pp. 10-11.

25101 1 discussion of some limitations affecting crinmsnal case tme reduciion, see Sipes ecal, (1983, p. 4t
2B1diciul Councl of California (1991, 1. O Kakalik et al. (199¢1, p. 115,
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Third, isolated efforts to change policies and procedures often fail because other com-
ponents of the organization are not aligned simultaneously fo support the change.
The federal courts, like other organizations, require consistent and coordinated
change across multiple components. Systematic change and complementarity
amonyg changes in different parts of the organization strengthen and clarify the goals
and direction ol the change, align incentives, and provide the requisite tools and in-
formation to those who must translate policy into action.?? Without an aligned set of
changes 1o support a4 new initiative or innovation, the change effort is likely to fall
short of its intended ohjcclives.

Finally, change is often most difficult when the need for change is greatest. There are
two perspectives for explaining this paradox in the context of the courts. Scarce re-
sources or excessive backlogs in a particular court may increase the desirabitity of
change while reducing the court’s capacity to achieve it, A large pending caseload
per judge may impair a court’s ability to implement a new policy of setting firm early
trial dates or achieving prompt resolution of motions.2® When resource constraints
impede a well intentioned change effort, the results can be particularly detrimental
because constituents may begin to question their ability to effect change, as well as
the governing body's understanding of and dedication to the overall change pro-
gram.2¥ The second perspective explains this paradox in a slightly different way:
When conditions become adverse—as backlogs increase or pending motions pile
up—courts and judges may become more resistant to change and revert to “well-
learned” behavior.3® Indeed, research suggests that under difficult conditions, most
individuals will automatically return to familiar ways, and groups will become less
flexible and less open to new ideas.

Implementation Strategies and Principles

Given the difficulty and complexity of change, how do organizations such as the
courts manage o achieve the changes they desire? The literature is replete with rec-
ommended strategies and approaches, many of which are as complex as the changes
they address. Despite this abundance, @ number ol common themes emerge. In the
scctions thal follow, we address several strategic elements ol implementing change
that have been well documented in the court and other organization change litera-
ture. As we do so, we apply these themes to the judicial context.

Traditional theorics of implementation maintained that change could be usefully
divided into two phases: adoption (formulation of the policy proposal and eventual
codification) and implementation.#!  Such theories depicled change as a discrete

process, which, when carricd out “correctly,” would lead (o a new desired state.

27 Galbraith (199%); Pfetfer (1994).
28cnerdt eval, (1991}, p. 51

2 packman (198,

¢aw et al. (1981,

F1NDRI (1993), pp. 372-380.
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Contemporary theories, taking a more realistic view of change, recognize (hat
planned change efforts tend (o work more erralically than traditional moedels
suggest.*2 Rather than viewing implementation as a sct of discrete stages, roles, and
tasks, change theorists now view the design and implementation of change as a more
mutual, emergent, and intertwined process.3? Exemplilving this newer perspective,
some researchers characrerize implementation as “action learning,” a process in
which change implementers and recipients try out new hehaviors, processes, and
stralegies; assess them; and make modifications necessary to move in a desired di-
rection,*t

The distinclion between the traditional portrayal of change as planned process and
the conception of change as a more iterative process of active learning is significant
because it implies a different set of strategies for implementation. Instead of being
something that is put into place through a discrete set of procedures and rules,
change becomes a process that requires eftective direction, communication, and
feedback as well as an aligned sct ol organizational supports to facilitate effective
learning. When viewed from this perspective, change s not something thatis “done”
to members of the organizational system; rather, it is something that they participate
in, experience, and shape. As such, members are less resistant to change because
they have had a hand in crealing it

From an action learning perspective, the first component of an effective implemen-
tation sirategy is 10 arficulate a precise expectation of what the change is (o accom-
plish.%>  This “change vision” may include the mission, goals, and desired results of
the intended change. However, the precise details or means by which such objec-
tives are to be met are typically lelt up to the individuals who have to Implement and
live with the change. 6

The most important aspect of the change vision is that all those involved in the
change effort understand and agree on what the vision is. In the case of the CJRA pi-
lot program, the vision was that certain case management principles were (o be im-
plemented and evaluated in ten districts. Iowever, the vision was not clearly articu-
lated. We stress that clear articulation of program principles and objectives does not
imply micromanagement of the details of program implementation.

Stating expectations at the outset can greatly improve implementation efforts by
more directly empowering those responsible for exccution.?? Taving clearly defined
objectives helps to align efforts, provides criteria for evaluating options, and meti-
vates action. For example, clearly defined goals such as time standards are an impor-

o mrer ecal, {19923,

3Muankin et al. {143,
3"?\10hrlmm and Cummings {1984).
Ok anter e al. [1992).

3 awler (1966)% Hackman (19901,
3 ackman (14990,
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tant part of an effective delay reduction program % As such, explicitly stated cxpec-
lations would have helped individual districts align their efforts with the objectives of
the reform, provided judges and judicial staff with criteria to use in selecting perfor-
mance strategies and assessing progress, and generated energy within and across
districts as members sought to reach clearly specified goals.3®

In additien to creating clear expectations, il is also important to create the perceived
need for change. Unless members of an organization perceive a need to do things
differently, little will happen. Human factors are critical (o a successful litigation cost
and delay reduction program and include a commitment to change hopefully among
all the judges as well as an acceptance of responsibility regarding the cost and pace
of linigation.*? I is essential to any effort to reduce problems with the civil justice
syslem that the court {and its individual members) consider that (he problem to be
an institutional and a social one.’ There are at least three ways to promote the pet-
ception that change s necessary: (1) show data that indicate that current practices
are ineffective; (2) provide analyses that demonsirale how changing environmental
conditions or other factors are likely to exacerbate current problems in the future;
and (3) furnish some (ype of external stimulation in the form of other models and
data demonstrating that alternative strategies arc available and more cffective.42

Certainly in the case of civil justice reform, there has been substantia) etfort 1o pro-
mote the need for change. The Brookings Institution report,43 as well as reports by
the Federal Courts Study Committec?* and President Bush’s Gouncil on Competi-
tiveness? cach concluded that the costs and delays associated with litigation ne-
cessitated change in the federal court system. However, as noted above, some judges
and lawyers conlinue to resist the CIRA, believing that the CJRA’s emphasis on speed
and efficiency is inappropriate. Our inlerviews suggest that efforts to creale the per-
ceplion among judges and lawyers that change is necessary have not been cam-
pletely successful.

A third important component of implementing change is to establish a governance
structure and process that coordinates individual inifiatives and assigns accountabil-
ity for resulis. A major issue for making change happen is sorting out and assigning
responsibility and accountability, Although this may seem obvious, many change

MABA Narional Conference of State ‘Trial Judges {1984), p. 11; Mahoney et al. (1988), p. 199; Solownon and
Somerlot (1987, p.ix.

30 contrast, California's delay reduction program required the adopton of time standards for rimely
disposition of filings. Sce Judicial Council of California (1991).

W0gines et al, {1980), pp. 37-38.

1 hurch et al. {1978), (1

42 pfeffer (19943; Hamel and Prahalad (1994}, The gathering of good baseline dara can have benetit in
addition to heing uselul as a ol © convinee individuals of the need 10 change existing behavior. Case
management is made more difficult without good data-gathering systems for getting a complete picture of
rhe current overall courd situation, gauging progress in meeting goals, and monitoring of an individual
case. Judiciid Council of Calitornia (1991 Sipes et al. (1980], p. 37.

rihe Brookings Institurion {1959},
e Federal Courts Study Committee {19490),
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efforts [ail because responsibilities are assigned broadly, and there is little guidance
or oversight once changes have been mandated. (Once the CJRA plans were adopted,
there existed no etfective mechanism for requiring that proposed changes in each
court be implemented fully and widelv. Courts with weak governance systems have
greater difficulty in taking effective policy actions.™ Other reform efforts have found
that “the important thing is thar the responsibility be lodged in an identifiable body
or bodics to keep on top of the problem.™ 7 [Lis also impuortant to keep the process
ol change at an even keel among all the individual components. Altheugh individual
initiatives are laudable and necessary from the standpeint of developing new tech-
nigues, a uniform approach to case management among judges in a court reduces
the burden on the court to train attorneys in differing procedures. 3¢

Clarilying responsibility and gaining commitment is often achieved by having mem-
hers closest to the “work” of the system participate in determining how best to im-
prove it. Of course, these members must have a shared understanding of the stated
vision and be clear aboult their roles and responsibilities in achicving it. Many gov-
ernment burcaucracies and other large organizations cstablish task forces and advi-
sory committees o ensure that implementation strategies reflect the concerns of all
constituencies. CIRA's advisory groups were created o meet this need and to fosrer
the cooperation needed between bench and bar 1o identify causes of excess cost and
delay, and design the cost and delay reduction program.* Participalive change
strategics allow organizations to use constiluent knowledge in developing recom-
mendaltions for how tasks and responsibilities should be assigned and carried out.
Moreover, participative strategies facilitate implementation because they increase
the probability that problems will be identified and recognized by all participants,
realistic solutions will be generated, and potential obstacles anticipated. They also
increase the likefihood that recommendations will e understandable and palatable
to those who must adopt them.®® However, the freedom handed down (o the indi-
vidual courts to shape their cost and delay reduction plans also provided a mecha-
nism for limiting changes in the way the courts operated.

The CIRA mandate that cach pilot district appoint an advisory group is consistent
with the notion of participatory managemeni, This group was charged with
assessing the condition of ils district and developing a set of recommendations for
resolving problems in accordance with the principles specified in the act. As
mentioched above, these advisory groups generally approached their tasks with care
and dedication. Most of them interacted with the court while developing their
report, and the judicial representation on the advisery groups should have helped
facilitate court acceptance and implementation of the groups’ recommendations.

AL Landers (1977), . 7
Y ehapper etal, (1984, op. ix x.
Winders {1977), p. .

Wppe roles of 1he legal professions, including both lawyers and judges, in reducing delay is discussed in
Chappoer ot al. (19841, pp. 73-76,

S awler (1986,
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iYespite the importance of participation, however, we found significant variation in
the implementation of CIRA plans. 1t is likely that the absence of a strong court
management sysiem in some districts and the absence of well-delined accountability
contribuied 1o this cutcome, Although, hy necessity, the real responsibility for im-
plementing innovations in the act fell upon individual judges, the judges were usu-
ally not monitored and held accountable far their implementation of the plan, Al-
though assigning accountability and monitoring relevant performance measures
may impose additional reporting costs, the burden of such costs may be minimized
by making key individuals responsible for managing local level performance and by
focusing on a small number of critical performance measures.”! At the minimum, a
member of the clerk’s office should be tasked with tracking progress toward meeting
goals sctand monitoring and reporting on whether all aspects of the plan are carried
out. Obviously, the subordinate nature ol the relationship between the court's clerk
and the district judges means that the reole of the clerk is limited to data collection,
monitoring, and reporting. Correcting any problems found would still remain the
responsibility of the judges themselves. As we discuss below, the advantages of
increased accountability and open evaluation tyvpically outweigh any costs they im-
pose: “Uniess a member ol the court’s staft has specific responsibility for [monitoring
and reportingf, they may be overlooked or, worse, turn from smail problems of inter-
pretation o major problems of policy and implementation, "2

Finally, whatever governance structure is established should also be flexible enough
to allow lacal innovation. Allowing some local options or local contrel over the de-
tails of the change may stimulate experimentation (hat can ultimately produce more
effective processes. No matter how well-thought-out the initial change program, ev-
ery implementalion eftort is alseo a kind of experiment in which there are opportuni-
tics 1o learn from local variation and generate improvements to the initial plan.>3
Ilowever, 1o capitalize on such improvements, the governance structure should also
incorporate integration mechanisms (i.e., regular conferences, inlegration teams,
training programs) Lo disseminate needed inlormation and communicale emerging
knowledge®  Tor example, in some districts all judges regularly meet weekly or
monthly, and such a governance structure can facilitate implementation of change.

The success ol any implementation effort depends critically on the ability to measure
performance and evaluate progress. As such, meaningful performance measures
must be created or modified {o support the change program.™  Despite the best in-
tentons of policymakers, however, even the most clearly siated legislation usually
fails 1o translate easily into operational terms that provide uscful guides to action ai
the local level. 'or members of the organization Lo act on legislative mandates and a
well-stated vision, such legislative stalements must be coupled with an integrated set

[ . . e
913 rkin and Larkin {14434 5.
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of objectives and measures that describe the long-term drivers of success. As
mentioned above, although the CjRA indicated that advisory groups should examine
dockel conditions, filing trends, resource demands, and indicators of cost and delay,
it did not specify standard measures for tracking and comparison purposes. CIRA
annual reassessment guidelines were similarly vague, again minimizing incentives
for tracking progress and limiting the exient to which learning could take place
within or across districts.

Existing performance metrics are ofien inadequate for tracking a fundamental
change in management strategy.”® Evaluating traditional statistics, ratios, and ac-
counting measures may do litlle more than confuse and averwhelm those trying to
understand and change performance.®” 1low then should measurement systems be
designed to [acilitate change?

Research suggests a few guiding principles. First, the purpose of the measurement
system should be to help implementers, not just overseers, gauge progress. The
measurement system should be a tool for telling the individuals implementing
change when Lo take corrective action,>® Periodic cascload reports, for cxample,
“encourage a judge lo control his docket better il it is less under control than that of
other judges.”? This means the measures should be timely and should provide in-
formation that individuals can act on. Second, to facilitate implementation, atlcast
two types of measures should he used in conjunction: “results measures” to cvaluate
cfforts (o achicve a result or improvement, and “process measures” 1o monitor the
tasks and activities that produce a desired result. Last, anly a small number of mea-
sures should be adopted. Too many measures cause too much time to be expended
collecting data and delract from the measures that are most critical for guiding re-
sults.%0 Meaningful measures that accurately refllect or predict desired outcomes
should be the focus.

Facilitating Behavior Change

Despite the importance of clearly defined performance measures and accountabitity,
some people will resist their responsibilitics. Several factors may facilitate behavioral
change under these conditions. We discuss these below and suggest their potential
application in the context of the federal judicial system.

First, the importance of leadership and communication cannot be overstated.®!
Leadership and a commitment to change must be embedded throughout the system. 62
For example, communicating the goals and objectives of the CJRA directly to judges

561‘\'21[)[;1]1 and Norron (1996},
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and court stafl is not likely 1o tully change behavior in the desired way without
additional support from the Judicial Conference and the districts’ chief judges. Face-
to-face communication and the chiel judge’s commitment to the goals of the act—as
demonstrated by his or her behavior—serve (o direct attention and reinforce legisla-
tive mandate. We must also note, however, that the chief judge in each district is az
best “first among equals” and has limited means beyond leadership and persuasion
to induce change. Complete abolition of any skepticism among the judges regarding
a new program is neither possible nor desirable. However, the skepticism can be
turned to approval il success is seen in the eflorts of the orher judges and if any pre-
existing reservation about the details of the program is accompanied by an agree-
ment that something needs to he done about the problem.5? Courts that have a
consensus about the desirability of changes, such as changes in case management,
are in the best position 10 make changes in the external legal culture.%4

Judges and court staff are likely to look to the chiel judge and the clerk of court to
determine if proposed changes are “for real.”®®  Since change will not occur
overnight, motivated district court leaders must be willing to take the long-term view
and able to resist the normal tendency t¢ unde unpopular or difficult changes.8
Ensuring that changes in policies and procedures are applied uniformty by all the
judges and staff in a jurisdiction could lessen the learning curve for attorneys and
help prevent a Balkanization of a jurisdiclion’s practices.b?

A second strategy likely to facilitate behavioral change among judges is communicat-
ing relative performance. Conununicating relative performarice of the local work area
is a powerful mechanism for effecting change. 1t directs attention and exposes less
than optimum performance, thereby motivating improvement efforts.58 Moreover,
it indicates who is doing well, creating an avenue for information-sharing and the
diffusion of successful practices. Judges are more apt to change existing behavior
when it is demonstrated that their standard operating procedures are neither the
norm for the court nor as effective as those employed by others on the bench.

Vinally, effective implementation efforts ensure alignment between all components of
the existing system and the proposed reform. Studies of organizational change clearly
demeonstrate that implemenlation is most successtul when existing siralegics, struc-
tures, policies, and procedures are modified 1o support a new direction or initia-
tive.®¥ Changes in any one major element of the system (what judges do, [or cxam-
ple) typically necessitate complementary changes in other elements (what the clerk’s
office does, for example), and it is important (o ensure that all elements are consis-
tent and compaltible.

635ipes et al. (1980), p. 26.
‘54Mah(mcy eral. (1988), p. 191,
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As is the case in private sector change efforts, increased education and training could
greatly facilitate change in the federal judicial system. For example, education for
both the bench and the bar could address not only the details of the new policies but
also the soundness of the reasons behind them as well as the seriousness of the
court's commitment. The goal is to have the problem and the change in policy un-
derstood and taken seriously by the bench and the bar and by others who would be
affected by (lie reforms. Education programs, as well as increased communication
between bench and bar, could also provide opportunities to share effective imple-
mentation strategies and local innovation.”?

A final issue to consider in achieving alignment is the need for additional resources
and funding. In addition to the funds required to support educational programs,
some lemporary augmentation of resources, in the clerk’s office for example, may be
needed during the initial period of the implementation effort.

Implementing change in the courts will never be easy. Yet, as will be seen in the fol-
lowing chapters of this report, how judges manage cases matters. Although no one
strategy lor implementing change provides a magic bullet for a seamless transttion
from policy to praclice, taken together the principles and strategies discussed above
could greatly improve the probability of successful change.

TOntalioney et ak (1988, pp. 200 -201, 203,



Chapter l'our

'EFFLCTS OF DIFFERENTIAL CASE MANAGEMENT

INTRODIICTION

This chapter describes how the CIRA principle of differential case management
(DCM), of which special management of complex cases is a subset, affects time to
disposition, costs, satisfaction, and views of fairness.

The essence of the DCM concept is that different types of cases need different types
and levels of judicial management. One way lo implement DCM is to create a num-
ber of discrete and well-structured approaches to case scheduling and management,
followed by early assignment of cascs to these approaches.! The assignment may be
made in a variety of ways: The court may use objective criteria (such as type of case),
the atiorneys may choose the track into which their case will fit (subject to judicial
review), or the judge may make the track assignment decision after inital case re-
view. Within each track, judges use different case management techniques and
schedules thal are at least partially predetermined by the track assignment.

Betore CIRA, courts were already tailoring their management of certain types of
cases. All 20 districts had special management procedures for certain “minimal
management” cases such as prisoner petitions,? Social Security appeals, government
loan recovery, and bankruptey appeals. These cases can be a substantial portion of a
court's docket and although they generally require little or no judicial management
and so are not a focus of the CIRA, they do impose special requirements. Prisoners
often file petitions on a pro se basis, and they are initially processed by a pro sc law
clerk using standardized procedures and schedules. Thesce cases often involve review
of a request for a waiver of court fees and require some correspondence and motions
activity, but few need court appearances and judicial case management in the fradi-
tional sense. Other minimal-demand cases, such as government loan collection
cases and appeals from denials of Social Security benefits, usually do not involve a

IDCMisa concept thal a number of state eriminal and civil cowrts have adopted in recent years—particu-
larly those flonded with cases. For an overview of differential case management, see Allicero el al, (19933,
Also see Bakke and Solomon (1989), pp. 17-21.

2a sraail fraction of prisoner cases are death penalty cases, which, in comrast 1o the typicai minimal man-
agenent case, are compiicated and thne consuming to resolve. Our 1991 sample includes only two such
cases: thoere are none i the 1992-93 samplie.
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pretrial scheduling conference and go through the entire litigatien process without
much judicial management of any kind.

After CJRA, these “minimal management” types of cases werc usually handled the
same way as before. We interviewed judges and other court personnei, and reviewed
each of the CJRA advisory groups’ reports and the districts’ plans, to assess thc
treatment of these cases in the pre- and post-CJRA periods. We found that if the dis-
trict’s plan explicitly dealt with management of these cases, it usually formalized the
preexisting procedurcs. [n a few districts, the ypes of cases defined as minimal
management or the precise program followed were modified slightly.

Minimal management cases are typically disposed of relatively quickly and cheaply.
Median time (o disposilion is abeut six months, and the median reported number of
lawyer work hours per litigant is about ten. In contrast, general civil cases with issue
joined have a median time to disposition of about a year, and the median number of
lawyer work hours per litigant is about 50. It is the general civil cases to which the
CIRA is directed,

Since districts made few changes in their procedures for minimal management types
of cascs, and since aimost none of these cases are managed using the policies and
procedures that apply to general civil litigation and that are the focus of the CJRA,
they could not inferm our evaluation of the procedures of concern in the CJRA. For
all of these reasons, we exclude the category of minimal management cases from our
statistical analyses.

Minimal management cases aside, virtually all federal judges interviewed as part of
the pilot program evaluation stressed that they have always managed their general
civil cases individually and differentially. In support of this position, judges note that
discovery is often limited, that some cascs do not require Rule 16 conferences, and
that many lawsuits end with little or no judicial involvement. At the opposite end of
the spectrum, complex cases can receive specialized management within a frame-
work enunciated in the federal Manual for Complex Litigation? In other words,
there is a lol of intercase variation in procedure used by judges, and the variation is a
manifestation of a tailored approach to case management that, in principle, is not
unlike (he objectives of the gencral differential case management concept. As noted
previously, we call this approach to DCM, in which judges make case management
decisions for general civil cases case by case, the “judicial discretion” model of case
management.

After passage of CJRA, six of the ten pilot district plans replaced the judicial discre-
tion model with a track model of differential case management. Using the act’s flex-
ible definition of differential case management, four of the pilot districts interpreted
the CIRA's requirement as being fulfilled by a continuation of the judictal discretion
model. Comparison districts, which had the option of not doing DCM, were even
less likely to revise their prior judicial discretion model.

Srederal ludicial Center (1995),
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Implementing @ track model implies having separate tracks for different types of
general civil cases, setting guidelines for managing the cases in each track, and as-
signing a nontrivial number ol cases (o each rack. Of the six pilot districts that
planned for a track model of DCM, three cither did not assign any general civil casecs
to tracks, or assigned virtually all ol them to the same standard track, within which
they were managed individually. Two other pilot districts assigned ouly 1 or 2 per-
cent of their cases to the complex track. In contrast, Pennsylvania (E) assigned 7 per-
cent of ils general civil cases to the complex track .1

No matter what tracks are eslablished, every DCM tracking system must overcome
the hurdle of deciding how to assign particular cases to particular tracks—a decision
nceded early in the life of a case if cost and time to disposition are to be affected as
much as possible. Cases at cither exireme of the complexity spectrum are relatively
easy to fit into a track. For example, contrast a simple personal injury suit involving
an automobile accident, few questions of {iability, and weil-defined damage claims,
with a compiex patent infringement suit, involving multiple parties, many docu-
ments, and a high potential for interrogatories and depositions, For such cases, the
tracking decision—expedited and complex, respectively—can be made without
much confusion or risk of error. But the majority of cases are less clear-cut, and tend
to be grouped together in a middle or “standard” track. Since some of these cases
will or should actually be handied in expedited fashion and others in complex fash-
ion, some of the polential benefits of DCM tracking may well be lost if they are
placed into the standard track and subject to a management approach that is not
suited to them.

ASSESSMENT

Differential case management using the track model proved difficult to implement
for general civil litigation cases. From the perspective of evaluation, the pilot pro-
gram locked promising at ihe plan stage because six of the ten pilot districts planned
to adopt a track mode! for their general civil cases instead of retaining the judicial
discretion model. However, because only the Pennsylvania (E) pilot district imple-
mented its Iracks for all general civil cases and had over 2 percent of the cases as-
signed to the complex track, we really have only one district in which to evaluate
tracking. That district also implemented other changes, and we cannot reliably sepa-
rate the effects of the rack system [rom the effects of the other changes. Conse-
guently, we have no basis for evaluating how the track method of DCM alfected time,
cost, satisfaction, and views of fairness.

Interviews with judges and lawyers suggest some reasons for the lack of experimen-
lation with and successful implemenltation of a tracking system of DCM for general
civil litigation. They include {1} the difficulty in determining the correct track as-
signment for most civil litigation cases using data available at case filing or soon
after; and (2) judges' desire to tailor case management to (the needs of the case and Lo

Apar detaits of each district’s CJRA plar and its irmplomentation, see Kakalik ot al, { 19%5a),
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their style of management rather than having the track assignment provide the man-
agement struciure for a category of cases.

With respect Lo the difficulty in determining the correct track assignment for a case,
our statistical analysis indicates that the objective data available at the time of filing
(such as nature of suil category, origin, jurisdiction, and number of partics} are not
particularly good predictors of either time to disposition or cost of litigation.® They
apparently do not capture 1he real complexity ol the case very well. This does not
mean that a track system is not viable; rather, it suggests that, it a track model is to be
implemented, decisions about (rack assignments should be supplemented with
subjective information from the lawyers or judge.

[= . . .
TSec Appendices 12 aud Efor details.



Chapter Five

EFFECTS OF EARLY JUDICIAL CASE MANAGEMENT

INTRODUCTION

Early judicial case management includes the CJRA principle of early and ongoing ju-
dicial conltrol of pretrial processes, as well as the CJRA oplional technique of requir-
ing that counsel jointly present a discovery/case management plan at the initial pre-
trial conference.

All the courts” plans accepted the principle of early and ongoing judicial contrel of
the pretrial process. flowever, case management styles varied considerably between
districts, and belween judges in a given district.}

Before CIRA, only once district in our study required that counsel jointly present a dis-
covery/case management plan at the initial pretrial conference, although at least ane
other district required attorneys to confer befare the lirst pretrial conference to at-
tempt to agree on a scheduling erder.? Four of the ten pilol districts adopted this
technique in their CJRA plan, and nine of the other pilot and comparison districts
later adopted it when the December 1993 F.R.Civ. P, 26(F) changes were made,

To conduct our evaluation, we necded information on what type of case manage-
mentwas actually applied to ecach case. To get thal information, we used more than
10,000 court dockets to learn whart events ook place on what dates for each case.
From the dockets, we could learn when a schedule was set for the case, when a trial
date was set, when a judicial conference was held (status, scheduiing, case manage-
ment, or “Rule 16"}, when a status report or joint discovery/case management plan
was filed, and usually when any referral occurred for allernative dispute resolution 3
We note that the specilic management siyle used by the judge is not shown on the
docker {(for example, what topics are covered in conferences, in what depth, with
what degree of managerial activeness).

'For details of cach district’s CIRA plan and its implementation, see Kokalik et al, (1996a).

2800 Fonm 35 of FR Civ. I 26{f) Tor an example of a possible discovery/case management plan. We con-
sider o discovery/case inanagemoent plan Lo include more than the typical scheduling order, although b
some districts they may be functionally equivatent.

3some districts maintain information on ADR referrals in s separdle data system, W which we had access.
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In our sratistical analyses, we defined early judicial management as any scheduie,
conference, status report, joint plan, or referral to ADR management procedures
within 180 days of case filing. This definition gives time for nearly all cases to have
service and answer or other appearance of the defendants (which legally can take up
to six months), so issuc is joined and it is appropriate to begin management if the
judge wants to do so. We also explored alternative definitions of “early” using time
periods other than six months {four to eight months), with results similar to those re-
poried in this chapter.

As discussed in Chapter Two, we base our assessment of early judicial management
on data from general civil litigation cases with issue joined. We analyzed all such
cases and also the subset of these cases that took longer than nine months to dispo-
sition.

ESTIMATED EFFECTS OF EARLY CASE MANAGEMENT

Before CJRA, 58 percent of the general civil litigation cases in the pilot and compari-
son districts received early judicial management; (hat number rose (o 65 percent in
1992-93. How did carly management affect the time o disposition, litigation costs,
satislaction, and views of fairness?

Time to Disposition

Early management is statistically significant in predicting shorter time to disposition.
[or cases thal survive at least nine months, the estimated reduction in the median
time to disposition is 1.5 to two months if any judicial case management look place
within six months of filing.*

We explored the component procedures of carly management scparately. Sciling a
schedule for trial carly was the most important component of early management in
terms ol significantly reducing time (o disposilion. Cases in which a trial schedule
was set before day 180 had stalistically significantly shorter times to dispusition.” We
estimate that if a trial schedule is set as part of the early management package, the
median time o disposition is reduced by an additional 1.5 to two months. We found
no statistically significant effects for pretrial conferences or for mandatory
arbitration as part of the early management package. and we had mixed results for
schedules in general and joint discovery/case management plans when we used
1992-93 dala.

4ar details of our statistcal analyses of the effects of early management on time to disposition see Ap-
pendix D, especially Table 1.9, The 95 percent confidence interval on the two-month estimate is approx-
imately one t three months,

ote that for seiting the trial schedule carly, onr estimaied elfect is the dilterence in time to disposition
berween ¢ 1 using early management that meludes setting vhe trial schedule carly and (2) using early man-
agement that does not involve setiing the tal schedule early.
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Our results for early management using our 1991 data are similar to the results from
the 1992-93 darta, although there is some difference in the actual magnitude of the
estimates.

Figure 5.1 graphically displays the distribution of time to disposition for cases with
and without carly judicial management within six months after filing, The effect of
early managcment is seen in the percentage of cascs closed from about seven to 18
months time to disposition. Note that the “not managed early” line is higher for
cases that closed within six months because the “not managed early” category in-
cludes at least 15 percent of the cases thal close almost immediately after issue is
joined, and before the judge has a chance to manage them,

Figure 5.2, which shows the distribution of time to disposition for cases that receive
carly management with and without setting a schedule for trial early, demonstrates
the statistical finding that setting a trial schedule early further shortens time to dis-
position.

One of the CJRA’s specific techniques is requiring a joint discovery/case manage-
ment plan. We note no consistently significant change in the predicted time to dis-
position as 4 result of early requirernent for a joint plan.

RAMNDMRS02-5.1
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Figure 5.1—1992-93 Time to Disposition with and Without Early Judicial Management:
General Civil Cases with Issue Joined
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Yigure 5.2—1982-93 Time to Disposition with and Without Early Schedule for Trial: General
Civil Cases with Issue Joined and Early Management

Litigation Costs

Early management is associated with reduced time to disposition, butat a cost. Tarly
management is significanly related to increased lawyer work hours per litigant. For
cases that survive at least nine months and receive early management, we estimale
approximately a 20-hour increase in (he lawyer work hours. That estimale s based
on our statistical analysis, controlling for differences in case characteristics and other
factors.®

The costs to litigants were also higher in dollar terms, and in litigant hours spent,
when cases were managed carly (see Tables 5.1 and 5.2).

We again explored the component procedures of early management separately. 1fa
trial schedule is set as part of the early management package, lawyer work hours per
case [all by seven, but this is not a statistically signilican( ditference. There also are
no statistically significant ditferences for any ol the other components of early man-
agement.

The CIRA (echnique of requiring a joint discovery/case management plan had no
signiflicant effect on predicted lawyer work hours. These lindings hold truc even it we
consider only complex cases.

pendix B, especially Table K8,
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Satislaction

In our explorations of attorney satisfaction, we tound (hat early management and
selling a trial schedude carly in the case—the early management policies that had the
greatest elfects on time (o disposition and lawyer work hours—had no statisticaily
significant effect on tawyer satisfaction.” Litigant dala showed mixed results for sat-
islaction with early management, higher in the pre-CIRA sample and lower in the
post-CJ RA sample {see Tables 5.1 and 5.2).8

Furthermore, we find no statistically significant differences in attorney satisfaction
for cases receiving any of the compenents of carly management compared to cases
not receiving the component. However, we did [ind that a higher degree of case
management, which may or may not bave been early, is associared with signilicantly
higher lawyer satisfaction.

Views of Fairness

wWe found no consistent statistically significant cffects of early judicial case manage-
me1it on attorney views of fairness.® A very high percentage of attorneys (93 percent
in 1992-93 and 91 percent in 1991) report that case management was fair. Given the
lack of variability in the data, the lack of significant effects is not surprising.

Tables 5.1 and 5.2 summarize information on various measures for the 1991 and the
1992 93 samples, respectively, for cases with and without early judicial management.
Tables 5.3 and 5.4 present the same information for cases that receive early man-
agement with and without setting a schedule for trial early. The numbers in the ta-
bles, which rellect actual survey responses from the sample cases, corroborate the
results of the statistical analysis.

ASSESSMENT

Farly judicial case imanagement is associated with both significantly reduced time to
dispusition and significantly increased lawyer work hours. Our sample data show
that the costs to litigants were also higher in dollar terms, and in litigant hours spent,
when cases were managed early. These results debunk the myth that reducing time
to disposition will necessarily reduce litigation costs. There is no statistically signili-
cant dilference in lawyer satisfaction or views on fairness as a result ol early man-
agement. Litigant data showed mixed results for satisfaction with early management,
higher in one sample and lower in the other sample.

Tor details of our statistical analyses of the effects ot early management on satisfaction, see Appendix F.
Bgocause of the low lirigant response rate and possibly biased responses, as discussed in in Appendix B,
we didk not conduct inferential statistcal analyses using litigant data.

9101 detuils of nur statistical analyses of the effects of early management on views of fairness, see Ap-
pendix G,
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Table 5.1

Cases with and Without Early Judicial Management: 1991 Closed General Civil Cases with
Issue Joined

AllClosed  Closed After § Months
_ Varfable - Early Not Early . _Early Not Farly Comments
% with 58 42 57 43 7% less managed early
procedure than in 1992-93
Median days to 379 185 487 604 Early is significantly faster
disposirion
% satisficd with
management
Lawyers 73 69 74 6 Not a significant differ-
Litigants 53 a0 54 16 ence
Y% view manage-
ment as fair
Lawyers a1 w0 B4 an Nut a significant differ-
Litigants 77 72 76 70 ence
Median lawver
work hows per
litigant B} 50 6 i Early is significantly higher
Median cost per
litigant ($1,000) il 7 13 10
Median litigant
~hours spent 490 30 50 40 o

six months of filing. All closed cases include some that close before carly management is feasible; those
that clese after nine months provide a better comparison.

Lawyer work hours may increase as a result of carly management because lawyers
need to respond 1o the court’s management—for example, talking (o the litigant and
to the other lawyers in advance of a conference with the judge, traveling, spending
time waiting al the courthouse, meeting with (he judge, and updating the file after
the conference. In addition, once judicial case management has begun, a discovery
cutofl date has usually been established, and attorneys may feel an obligation to
begin discovery. Doing s0 could shorten time to disposition, but it may also increase
lawyer work hours on cases that were aboul to settle when the judge began early
management.

In terms of predicting reduced time to disposilion, setting a schedule for trial early
was the most important component of early management. Including early setting of
trial date as part of the early management package provides an additionai reduction
in time to disposition, but no further significant change in lawyer work hours. About
three-fourths of both judges and lawyers responding to our surveys said that seiting
an initial trial date at or around the time of the initial pretrial conference was gener-
ally desirable; the other one-fourth said it was rarely desirable.

Our assessment of the effects of early judicial management was based on a six-month
definition of “early.” We also explored other shorter definitions of early, with similar
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Table 5.2

Cases with and Without Early Judicial Management: 1992-93 Closed General Civil Cases
wilh Issue Joined

B All Closed Closed Aller9 Months
Variable Early Not Early Early Not Farly Comrnents
% with 645 35 68 32 7% more managed earlier
procedure than in 1991
Median days 1o
disposition 349 328 405 530 Early is significantly faster
" satistied with
Management
Lawvyers 77 71 76 T Nor a significant differ-
Litigants 51 54 a0 60 ence
“h view manage-
mentas fair
Lawyers 93 93 92 93 Not a significant differ-
Litiganis 74 74 74 78 ence
Median lawyer
work hours per
litigant 71 40 35 60 Farly is significantly higher
Median cost per
litigant ($1,000) 4 5 12 9
Median litigant
hours spent 44 40 Sl 40 -

NOTES: Early management includes any schedule, conference, status repaort, plan, or ADR referral within
six months af filing. The 1ime to disposition on (these closed cases (93 percent of the sample) is less than 1t
would be if 100 percent were closed. All closed cases include sume thart close before culy management is
foasible; those that elose after nine months provide a betrer comparison.

statisiical results. This finding suggests that the fact of management adds to the
lawyer work hours, not the “earliness” of the management. Howcver, starting earlier
than six months means that more cases would be managed because more cases are
still open, so more cases would incur the predicted increase in lawyer work hours.

Early management involves a tradeclf between shortened time to disposition and in-
creased lawyer work hours. However, to preview findings presented fater in this re-
port, we note that it early management is packaged with shortened discovery cutoff,
the increase in lawyer work hours predicted by early management is offset by the de-
crease in lawyer work hours predicted by judicial control of discovery. We estimate
that under these circumstances, litigants payv no significant cost penalty for reduced
time to disposition.

Qur analysis suggests consideration of the [ollowing approach to carly management
of general civil litigation cases by courts and judges not currently using this ap-
proach, and reemphasis by courts and judges that are currently using it. The powers
already cxist under the Federal Rules of Civil Procedure to use this approach, and
they are currently being used by many judges on a discretionary basis.
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Table 5.3

Cascs with and Without Early Schedule for Trial Date: 1991 Closed General Civil Cases with
[ssue Joined and Farly Judicial Management

AllClosed ____ Closed Aller 9 Months
Eurly Early
Larly Manage- Early Managoe-
Manage- THCIEL Manage- ment
ment with Without ment with Without
schedule schedule Schedule Schedule
Variahle for Trial — foc'ldal  forTrial for I'viad Comments
Y with Swine percentapge of early
procedure 39 il a4 til managed cases asin 1993
Median days o Farly management with
disposition 3665 3 434 524 trial date is significantly
faster
% silisfied with
management
Lawyers 76 72 7h 73 Not a significant differ-
LLigants hl 03 51 56 ence
O view munage-
ment as faiv
Lawyers a0 91 ) 14 to a signiticant differ-
filiganis 7 74 7l P anee
Median lawyer
work hours por Not a significunt difter-
litigant 70 60 i3 6 ence
Median cost per
litigant ($1,000} 11 4 [5 12

Median lirigant

bowsspent 36 40 A0 e :
NOTES: Eaely munagement includes any schedule, conference, status report, plan, or ADR referral within
six months of liling, Barly schedule for wial date means the date on which a schedude was set for rrigl was
within six months of filing. All closed cases include some: thar close before caly management is teasible;
thase thal cluse aler nine months provide a betier comparison.

+ [ave a clerk monitor cascs that do not yet have Issue joined to ensure that dead-
lines for service and answer are met; if those deadlines are missed, judicial action
could be initiated to dispose of the casc.

= Forcases that have issue joined, wait a short time after the joinder date, perhaps
amonth, Lo see if the case terminales, then begin judicial case management.

* Include setting of a trial date as part of the carly management package, and ad-
here to that date as much as possible.

For nearly all general civil cases, these guidelines should result in judicial case man-
agement beginning within six months or less after case filing.
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Table 5.4

Cases with and Without Early Schedule for Frial Date:  1992-93 Closed General Civil Cases
with Issue Joined and Early Judicial Management

__AllClosed Closed Afierd Months _
tarly Varly
Larly Muanagie- Farly Manage-
Manage- meint Munige- ment
nment with Without ment with Wirthout
Schedule Schiedule Schedule Schedule
Varable far Triad forI'rial tfor Trial far Trigl Comments
% with Sume percentape of early
procedure 34 il 34 ] managed cases as in 194901
Madian days o Farly management with
disposilion 434 L1381 407 L] trial date is signilicantly
faster
4 satistied with
management
Lawyers TH 76 H T Not a signiticant differ-
Litiganis 47 53 45 34 ence
Y view Iakige-
ment as lair
Lawvyers 93 93 92 92 Nota significant differ
Litigants 75 7 71 7h pnee
Median lawyer
work honrs per Not & significanr differ-
Litigant Tt (0 97 a5 ence
Median cost per
[itigranT (51,0600) 2 & 14 11

Moedian lidgans
Jhowssspent 50 40 A0 80
NOTES: Early management includes any schedule, conference, status report. plan, or ADR relerral within
six months of filing, Barly schedufe for wrial date means the date on which a schedule was set {or trial was
within six months of filing. The time to disposition on these closed cases {90 percent of the sample) is less
than it would be it 100 percent were closed. All closed cases include some that close before early
management is feasible; those thar close after nine months provide a better compariso.







Chapter Six
EFFECTS OF DISCOVERY MANAGEMENT

INTRODUCTION

Discovery management policies include the CJRA principles of early and ongoing
judicial control of pretrial processes, exchanging information early without formal
discovery, and requiring good-faith efforts to resolve discovery disputes before filing
motions.! The policy of requiring lawyers to jointly prepare a discovery/case man-
agement plan early in the case was assessed in Chapter Five.

Before CJRA, most districts lefl court control of the volume and timing of discovery to
the judge in each case; CJRA had little effect on this arrangement. Before CJRA, most
pilot and comparison districts had a local rule (hat limited the number of interroga-
tories and requests for admission, but none limited the number of depositions and
only one limited the time per deposition. After CJRA, one pilot and one comparison
district adopted a new limit on deposition length, and (wo comparison districts
adopted new limits on the number of depositions.

CIRA brought about substantial change in early disclosure. Only one district required
it before CJRA;Z after CJRA, all pilot and comparison districts have adopted one of
five approaches providing either voluntary or mandatory exchange of information by
lawyers, sometimes only for specified types of cases. Three pilot and two
comparison districts adopted the voluntary exchange model, which encourages
lawyers to cooperate in exchanging information. Three pilot districts and one com-
parison district followed a mandatory exchange model for a limited subset of cases
and a voluntary model on other cases. Two pilot districts and one comparison dis-
trict required lawyers 10 mandatorily disclose certain information, including auny-
thing bearing significantly on their sides’ claims or defenses. Two other pilot districts
and one other comparison district have a similar mandatory requirement, but they
apply it to all information bearing signiticanily on both sides’ claims or defenses.

After our sample cases were selected, lour pilot districts switched from their initial
carly disclosure procedure to follow the December 1993 revised F.R.Civ.P. 26(a)(1),

Ligr derails of each district’s CJRA plan and its implementation, see Kakalik ot al. (1996a).

At Jeust one other district requiired attorneys to confer before the fivst pretrial conference to attempt to
agree on a scheduling order.

61
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which requires the mandatory exchange ol information relevant to disputed facts al-
leged with particularity in the pleadings, plus information on damages and insur-
ance. Six comparison districts also are following the revised Rule 26(a)(1). The ten
other pilot and comparison districts have decided to “opt out” and are not following
the revised Rule 26fa)(1). Some districts opted out to retain their piloi program dis-
closure rules, some of which were morce stringent in their disclosure requirements
than the revised Rule 26(a) (1),

When one party does nol comply with mandatory early disclosure, the other side's
lawyer may ignore the problem, make a formal discovery request, or file a motion re-
questing the court to force compliance. According to our analysis of dockets on over
5,000 cases, and according to judges we have interviewed in pilot and comparisen
districts thal implemented their plans in December 1991, such compliance motions
are extremely rare. Despite the dire warnings of critics of early mandatory disclosure,
we did not find any explosion of ancillary litigation and motion practice related to
disclosure in any of the pilot or comparison districts using mandatory disclosure.

The requirement that lawyers certify good-faith efforts to resolve discovery disputes
before filing motions has undergone little change. All but one district had rules gov-
erning this belore CJRA; these have been continued or strengthened.

To conduct the evaluation, discovery managemenl information was obtained [rom
over 10,000 court dockets. For each case, we learned if a discovery schedule had
been set, and if so when and how much time was allowed between the date the
schedule was set and the date of discovery cutoff. From the dockels, we also learned
il any discovery molions had been filed. 1Towever, details of discovery management,
such as limitalions on depositions or requirements for sequencing of discovery, are
usually not recorded on the docket and so could not be analyzed. We also surveyed
the lawyers on each case (o sce if early disclosure of information was made without a
formal discavery request.

[F'or reasons discussed in Chapter Two, we assess the effects ol discovery manage-
ment using data from general civil litigation cases with issuc joined.

ESTIMATED EFFECTS OF DISCOVERY MANAGEMENT

Discovery was subject 1o more management in 1992-93 alter CJRA was passed. in
addition to the new mandaltory early disclosure requircments in some districts, the
median district times to discovery cutofl were shortened in some districts. For
exarmnple, in 1991 the fastest and slowest districts’ median days from schedule to
discovery cutoff were 100 and 274 days, respectively. [n 1992-93, these medians had
fallen (0 83 and 217 days, respectively.
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Time to Disposition?

Discovery Control: "Too {ew districts limited depositions 1o support meaningful sta-
tistical analyses of this aspect of discovery conirol.

Our data show almost no statistical evidence that limiting interrogaiories affects time
to disposition.

A district’s median days to discovery cutoff is a statistically significant predictor of
lime to disposition. Analysis of our data predicts that the longer the time from (he
setting of a discovery schedule to the discovery cutoff date, the longer the time (0
disposition of the case. We estimate approximately a 1.5-month reduction in the
median time to disposition for cases that survive at least nine months if the district
median discovery cutolf is reduced from 180 days to 120 days.?

Figure 6.1 shows the distribution of time to disposition for cases in the 1992-93 sam-
ple with shorter and longer times from discovery scheduling to cutofl. “Shorter”
means the cases in the ten study districts with the shortest median discovery time to
cutoftf. Cases with shorter discovery cutoff are more likely to closc carly.

AANDMAENE |

—— Shorter
— #l= |onger

0e | | | | | | | | J
0-3 1-5 78 10-1Z2 13-15 1618 18-21 22-24 2527 2830 Qwver 30

Months to disposition

Figure 6.1—1992-93 Time to Disposition with Shorter and Longer Days [rom
Discovery Schedule to Cutoff: General Civil Cases with Issue Joined

JEor derails of our statistical maalyses of the effects of discovery management on time 1o disposition see
Appendix I3,

1500 Appendix 1, Table 12,9, and related text.
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Early Disclosure: We find no statistically significant difference in time to disposition
between cases from districts that have a policy of mandatory disclosure and those
that do not. Furthermore, we found that cases {rom districts with a policy of
mandatory disclosure of information bearing on hboth sides of the case did not differ
significantly in terms of time to disposition from other cases. We also found that a
district policy encouraging voluntary early disclosure had no statistically significant
effect on time to disposition comparced to cases from districts with no general policy
on ¢arly disclosure.?

Using 1992-93 data, we find that cases where the attorneys reported an early disclo-
sure of relevant information were not statistically significantly different from other
cases in terms of time 1o disposition. In 1991, however, individual cases where par-
ties disclosed relevant information tended to be shorter than other cases.

Very few districts had mandatory early disclosure policies in 1991, but between 1991
and 1992-93 many districts implemenied such policies. Thus early disclosure cases
in the 1991 sample primarily reflect voluntary ecarly disclosure, but early disclosure
cases in the 1992-93 sample also include mandatory disclosure. The difference be-
tween the two samples makes interpreting findings difficult.  For example, cases
where the parties volunteer early disclosure could differ from other cases because the
parties might be more motivated to settle or the lawyers might have different ap-
proaches (o litigation.

Good-Faith Efforts in Resolving Discovery Disputes: Good-faith efforts to resolve
discovery disputes have no signilicant effect on time to disposition.

Litigation Costs®

Discovery Control: A district policy on limiting interrogatories does not predict
significantly different lawyer work hours.

Of all the policy variables we investigated as possible predictors of reduced lawyer
work hours, only judicial management of discovery seemed to produce the desired
effect. Reported lawyer work hours significantly decrease as the district median time
to discovery cutoff gets shorter, using the 1992-93 data. We estimate approximately a
17-hour reduction in lawyer work hours for cases that survive at least nine months if
the district median discovery cutoff is reduced from 180 days to 120 days.” When we
use The 1991 data, we also see a reduction in lawyer work hours, but the reduction is
not significant. The data on costs to litigants in dollar terms, and in litiganl hoturs
spent, appear consistent with the data on lawyer work hours.

SSome districts had policies on early disclosure tor a very limited munber of cases {a small minority of
their general civit litigation cases). We considered these disiricts to have no geneval policy of early
disclosure and included them in our comparison group for studying the effects of volunrary and
mandatory early disclosure,

Bror details of our statistical analyses ol the effects of discovery management on lawyer work hours, see
Appendix E

“See Appendix E, Tuble E.8, and relared text.
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Early Disclosure: Our 1992-93 sample data indicate that attorncys representing
cascs in districts with a mandarery disclosure policy of any type have work hours thal
are nol statistically significantly dilferent from hours worked by attorneys in other
districts.®

Nor are work hours significantly affecied by a district policy encouraging voluntary
carly disclosure.

We also find no statistically significant difference in lawyer work hours between cases
where the attorneys reported disclosure of relevant information and cases where
there was no carly disclosure, using the 1992-93 dara. However, in the 1991 data,
carly disclosure of information at the case level predicts fewer attorney work hours.
As discussed above, early disclosure was almost always voluntary for cases in the
1991 sample, but it was mandalory for some districts” cases in the 1992-93 sample.
Thus, in 1991, attorneys who veluntarily chose to disclose information may have
been more willing to setile the case or less contentious in their [ftigation behavior.
We believe that the 1992-93 data provide a more accurate picture of the effects of a
mandatory disclosure policy.

Good-Faith Cfforts in Resolving Discovery Disputes: We find no statistically signifi-
cant effects of good-faith cfforts on attorney work hours.

Satisfaction?

Discovery Control: We find no statistically significant relationship between the dis-
irict median days to discovery cutoff and attormey satistaction. Litigant data also
show little difference in satislaction between shorter and longer discovery cutoll {see
Tables 6.1 and 6.2 below).1¢

Early Disclosure: A district pelicy of mandatory early disclosure corresponded to
statstically significantly lower reporled attorney satisfaction. A district policy of vol-
untary early disclosure is also associated with fewer satisfied attorneys, but our esti-
mated effects are small and not statistically significant. However, for cases in which
the attorneys report the actual early disclosure of information, they also report signif-
icantly higher satisfaction than attorneys from other cascs.

Good-Faith Efforts in Resolving Discovery Disputes: Good-faith efforts to resolve
discovery disputes had no statistically significant effect on lawyer satisfaction.

Yjigwever, we found that attorney work hours are significantly lower for the three districts that have a
policy of early mandarary disclosure of informetion beaving on baih sides of the dispute. The effect is
significant in the sample of cases that survive at least 270 days. However, with only three districts using
this parlicutar policy, i is dillicult to generalize from this statistical finding.

Hor details of our statistical analyses ot the effects ol discovery management on satisfaction, see
Appendix F.

1D3eciuse of e low litigant response rate and possibly biased responses, as discussed in Appendix B, we
did not conduet interential statistical analyses using litigant data,
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Tuble 6.1

Cases in Districts with Shorter and Longer Time from Discovery Schedule 1o Cutoff:
1991 Closed General Civil Cases with Issue Joined

AlClosed — Closed After § Months
Listricts Disuicts Ehistricts Districts
with Shorter  with Longer  with Shorter  with Longer
Time o Time fo Tine to Tine to
Liscovery Liscovery Discovery iNscovery

Variable Cutoll Curoff Cutoff  Cutoft Comments
Median days to
discovery cutotf
i 1O districts 1O0-175 176-274 NA NA Langer than in 1993
Median days to Shorter cutoff time is
disposition 654 442 306 594 sigmiticanily faster
% sarisfied with
management

Lawyers B4 74 64 73 Not a significant differ-

Litigants 51 53 19 51 onece
S0 view manage-
ment as fair

Lawyers 40 91 B4 H) Nol a signilicant differ-

Liligants 71 76 72 5 ence
Median lawyer
work holirs per Not a significant diller-
litigamt 53 6{} 0 7h oende
Maedian cast per
litigant (51,000} 8 8 12 12

Median litigant

hours spent, a2 33 81 ) S
NOTES: Days 10 discovery cutoff in district means days from first schedule to first discovery cutoff,
without consideration of continuances. All closed cases include some thar close hefore carly management
is feasible; those that close alter nine months provide a betler comparison.

Views of Fairness!!

Discovery Control: We find no statistically significant effects berween district me-
dian days to discovery cutoff and views of fairness.

Early Disclosure: We find no statistically signilicant relationships between early dis-
closure and reported views on the fairness of case management.

Good-Faith Cfforts in Resolving Discovery Disputes: We find no significant cllects
on fairmess due 1o good-faith efforts.

Tables 6.1 and 6.2 summarize information on various measures for the 1991 and the
1992-93 samples, respectively, for cases {rom districts with shorter and longer dis-
covery time (o cutoff. The numbers in the lables, which reflect actual survey

Hior details of our statistical amnyses of the effects of discovery management on views of fairness, see
Appendix G.
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Table 6.2

Cases in Districts with Shorter and Longer Time from Discovery Schedule 1o Curoff:
1992-93 Closed General Civil Cases with Issue Joined

M Closed Closed Al

Districts Eristricls Dhistricts
with Shorter  with Lonper  with Shoter  with fonper
Time to Time to Time to Timne te
Iiscovery Discovery Discovery Discovery
Varfable ___ Cutoff Cutolf Cuolt Cutoff .. . Comments
Median days (o
discovery cutoff
in W disiricts BI-177 178-217 Nity NA Shorter than in 1491
Modian dovs to Shaorler cuteft is signifi-
dispusition 319 R AGH 470 cantly faster. Notable to
see in bivariate table.
% satisfied with
IMTIZCTNETI
Lawyers 72 7h 72 a0 Not a significant ditfer-
Litigants Al 57 53 55 Cree
Yh view manige-
menl as fair
Lawyoers a3 ;3 41 43 Not a signiticant differ-
Liligants 73 7h 74 VG cnee
Median lavyer Shorter cutolf has signifi-
work hours por cantly fewer hours. Not able
litigant B0 St 12 7h to see i1 bivarkue table.
Modian cost per
litigant (S1.001} 9 54 Ll 11

Mediun Htigam

. hours spent Y LA L | U
NOTES: Days (o discovery cutoff in district means days from first schedule to first discovery cutold,
without consideration of comiinuances, The time to dispasition on these closed cases (83 percent of the
samnpie) is less than it would be if 100 pereent were closed. Al closed cases include some that close before
early management is feasible; those that close after nine months provide a betier comparison.

responses from the sample cases, generally corroborate the results of the statistical
analysis. lowever, one is not able (o see the reduction in lawyer work hours
predicted by shorter discovery cutoff in the bivariate tables, because the districts
differ on lactors other than discovery cutolf time. Our multivariate analyses adjust
lor those other faclors, and the bivariate table does not.

ASSESSMENT
Discovery is a major lactor influencing hoth the length and the cost ol Titigation,

Shorter time from setting a discovery schedule to discovery cutoff is associated with
both significantly reduced time to dispusition and significantly reduced lawyer work
hours. If a district’s median Llime to discovery cutoff is reduced from 180 days to 120
days, the estimated median time to disposition falls by one month. In addition,
lawyer work hours fall by about 17 hours, about 25 percent of their median work
heurs. These benefits are achieved without any significant change in attorney
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satislaclion or views of fairness. The data on costs to litigants in dollar terms, and in
litigant hours spent, appear consistent with the data on lawyer work hours. Litigant
data also show litile difference in satisfaction hetween sharter and longer time to
discovery cutofll

Harly disclosure of inlormation without a formal discovery request had little effect.
Neither voluntary nor mandatory early disclosure significantly affects time to dis-
position or lawyer work hours. The lindings on satisfaction and fairness suggest that
lawyers do not like a district policy of mandatory early disclosure. ‘They were both
significanily less satisfied and a little less prone to call management fair when this
district policy existed. However, they also tended to be significantly more satisfied
and a little more prone to call management fair when they actually participated in
early disclosure on their case.

Findings from a recent survey ol about 1,000 altorneys by the American Bar Associa-
tion's Litigation Seclion were similar to ours: “Analysis of the survey results suggests
that Rule 26(a)(1) disclosure has not had a significant impact on federal civil litiga-
tion. To the extent that it has had any measurable effects, most are negalive. The
survey provided no evidence that, at the one year mark, disclosure had reduced dis-
covery costs or delays. Nor do the responses suggest that disclosure has reduced
conllict between adversaries during the discovery process. Consequently, during its
first year of implementation, disclosure has not resulted in the systemic improve-
ments for which its proponents had hoped.”'?

RAND's lawyer surveys indicate that when early disclosure was made for cases in the
1992-93 sample, it was "full disclosure” 57 percent of the time, and "pro forma” dis-
closure 43 percent ol the time.!? For general civil cases with issue joined, lawyers
report more disclosure when it is mandatory (60 percent of the cases in mandatory
disclosure districts, versus 45 percent in voluntary disclosure districts and 40 percent
in districts with no disclosure policy). Both our interviews and our docket analysis
indicate that motions relaled (o mandatory disclosure are extremely rare.

When judges were asked their opinions about discovery management on the cases in
our 1992-93 sample,!* the vast majorily responded that such management was
generally desirable (96 percent in favor of setting discovery limits; 89 percent in favor
of requiring carly disclosure; and 98 percent in favor of geod-faith efforts before filing
discovery motions].

When lawvers were asked their opinions on discovery management on those same
cases, [0 a majority responded (hat such management was generally desirable (86
percent in favor of setting discovery limits; 71 percent in favor of requiring early dis-

2 Blaner etal. (19963, p. L.
L3 e Appendix . jtem 3.
MGee Appendix 1 item 11,

15500 Appendix |, item &
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closure;'® and 96 percent in favor of good-faith efforts before filing discovery mo-
tions).

B The PALE) advisery group also conducted a survey of about 4,000 lawyers regarding the cady mandartory
disclosure procedures incthat district, with results that were very similar to ours. This district’s procedures
stay discovery unul both sides have completed mandatory disclosure of information likely to “bear
signilicintly on ihe claims and defenses,” plus other itemns such as names of individuals with information
and uny insurance. Of the 1,000 plus attorneys responding, aver 60 percent felr that some rule mandating
self-executing disclosure should remain in effect. Judges were 85 percent in favor of such disclosure.
When asked abowt compliance, aver 90 percent of lawyers said they themselves had complicd move than
minimally, and that over two-thirds of their opponents had complied more than minimally (Landis et at.,
19986),

The NY[L) advisory group wsu surveyed lawyers regarding early mandatory disclosure for cases filed after
the plan was adopted {(Wesely of al,, 1994, pp. 5-6.} Thelr annual report indicated: "Survey results ar this
stage are neither a rinping endorsement, nor a condemnation, of mandatory disclosure. Abour half the re-
spondents said thar mandatory disclosure improved preniial discovery, and about hall said that there was
no change, A majorily also said that mandatory disclosure had made either no conrribution or a slight
contribution 1o eusing the problems of undue cost and unnecessary delay, On the other hand, an over-
wheiming majority said that mandatory disclosure had no negative effects on pretrial discovery.” "A ma-
jority {35 percent) woukd make mandatory disclosure a permanent part of the local rules, and an addi-
tional 23 percent would make mandarory disclosure a permanent part of the loca! rules if modifications
wuere made.” "It appears from these dara rhar the parade ol horribles predicted by some eritics of manda-
tory disclosure has nol come to pass, On the ather hand, it is not clear the extent to which mandatory dis-
closure has improved the operation of pretrial discovery, If at all. The vast majority of respondenis have
had little experience with mandatory disclosure.”






Chapter Seven

INTRODUCTION

One of the CIRA principles requires pilot districts to authorize, and other districts to
consider authorizing, referral of appropriate cases to some type of alternative dispute
resolution program. And one of the CJRA techniques requires courts to consider a
neufral evaluation program. Because neutral evaluation is gencrally considered to be
a form of ADR, we include that technique here.

The act fails to define the term “alternative dispute resolution” with specificity, but
mentions a number of approaches such as neutral evaluation, mediation, mini-trials,
and summary jury trials. Each of these ADR approaches can be designed in many
different ways.!

Some judges and altorneys consider settlement discussions with a judicial officer
and requirements that lawyers certify that they have conducted private settlement
efforts to be forms of ADR, although the CJRA does not include sctillement
conferences in the ADR language. In (his chapter, we focus on ADR other than
scttlement conferences conducted by judicial officers.

The rationale for all ADR programs is, of course, the hope that they are faster,
cheaper, and more satisfactory than formal court adjudication. Although past re-
search has not confirmed all of these putative bencfits, it does seem (o suggest that
litigants are more satisfied when ADR has taken place, even if they do not settle their
case at that time.2 Perhaps this is because they feel they have had their “day in ADR
court” without the expense of a formal court trial, However, because most ADR is
nonbinding and because the vast majority of cases do not go to trial anyway, ADR
primarily offers an alternative mode of settlement, not an alternative to Lrial,

Neor discussions of ADI programs and their design features, see, [or example, Plapinger and Shaw (1992);
sander (19491); Plapinger er al. (1993); Wilkinson (1993); Hensler (1986, 1990, 1994); Resnik (1995): Lind et
al. [1469); Rolph (i984); and Rolph and Moller (1995),

2kar a review ol several Tecent empirical studies on arbitration, for example, sce Keilitz (1994). She con-
cluded that "the evidence is mixed on arbitration's effects on the pace of licgation,” “the small amuunt of
data gathered has not shown cost reductions.” "atomeys view arbitration as fair and satisfactory, but
teaditional litigation also fares well in their ratings,” and *litigants who participated in an adjudicative
hearing were more satisfied with the litigation experience than were those whose cases settled without an
arbitration hearing or trial” (pp. 41, 12),
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A major issue is whalt type of ADR to use, since several types are mentioned in the
act,? Another majar issue raised by the act’'s ADR referral language is whether courts
should move from the current prevalent procedure of purely “voluntary” ADR to a
practice of compelling parties (o participate in “mandatory,” nonbinding ADR tech-
niques hefore moving to trial.

Implementation of ADR in the pilot program was complicated by an carlier effort to
test mandatory ADR programs in federal court in which Congress authorized ten
district courts to use mandalory arbitration methods, and ten other district courts to
use voluntary arbitration methods,? These districts have implemented their arbitra-
tion programs in various alternative ways. The Federal Judicial Center evaluated the
mandatory arbitration program, and after “generally lavorable findings” recom-
mended authorizing arbitration in all federal district courts, to be mandatory or vol-
untary at the discretion of the court.® The Federal Judicial Center also studied the
voluntary arbitration program and found the caseloads te be lower than for manda-
tory programs {programs allowing parties (0 opt out had caseloads comparablc to
the smallest mandatory arbitration programs, whereas programs in which parties
had to opt in 1o arbitration had “almost no cases”).% In 1994, Congress extended the
court-annexed arbitration program in only these 20 district courts but did not ex-
pand it to others.” This means that pilot districts, like GA{N), that wanted arbitration
in their CJRA plan were prohibited from implementing ADR involving arbitration,

Both before and after CIRA, all pilot and comparison districts aliowed ADR of one
kind or another. Table 7.1 summarizes the percentage of all civil cascs [filed that
were referred by eacl district 10 mandatory and voluntary ADR programs of various
types.? Pilot and comparison districts not listed in the table all permitted ADR of
various lypes but had less than 1 percent of their cases referred to ADR. Types of
ADR not listed in the table all involved less than 1 percent of the cases.

Before CJRA, two pilol districts and one comparison district had lformally structured
arbitration programs involving 9 (o 15 percent of their civil case filings, requiring
mandatory nonhinding early arbitration for certain cases involving only maonetary
damages less than $100,000. One arbitration pilot district also had a formally struc-
tured mediation program involving 10 percent of its civil cases and requiring

Stor o discussion of the pros and cons of varioes types of ADR in the federal courts, see Stienstra and
Willging {1995].

281180, SRS 165,

5.\-1eierhnet'(’.r (18990} p. 12

Brauma and Krafka (1994}, P33

?Iudicizil Amendments Act of 1994, Public Law No, 103-420.

B was cunchided on advice of the veneral counsel of the Adminisrrative Office of the 1.5, Courts that the
arbitration statutes (28 U1L.S.C. $ 651 et seq.), when read logether with the F.R.Civ P, and the CJRA, pre-
vented the GACNY district from implementing such an arbitration program withour further anthorization
hecause tie district is not ane thar was approved by statute to use arbitration.

ior details of cach districr's CJRA plan and its implementation, see Kakakik etal. (199Ga),
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Table 7.1
Volume of ADR Relerrals by District, Before and After CJRA

Mundatory Voluntary
Belore or Afrer - Mancalory  Mandatory  Early Neunal  Voluntary Veluntary  Curly Neutral
CIRA Arbitration  Mediation Bvaluation  Asbitration  Mediation Evaluation
o _ Rilot Districts L
L9491 belure ORWI (103 PA{D (10}
CJRA PA{R) (15}
biisirict plan CIRWY (H); PACE) (G); CA[SHOO} LT {4 ORMW] (B);
imptementa- PATEY(13) NY(5) (31 TX{S) (5)
Honalter QRA - : ;
o Compatison Disteicts ) o
1991 hetorp NY{I) (9 FLANG (4} IN(N]6)
CIia
12istrict plan NY (R (F0) AV [4) FLINT {4); INIINY (B);
imptementa- PAM} (2] NY(E) (23

. Uonafter CIRA - . R
NOTI: The number in paventheses indwates referrals to ADR type indicated, as a percentage of all case
{ilings in the district duriug the year.
mandatory pro hono meditation for certain types of cases by a court-appointed me-
diator early in the liic of the case. One comparison district had a voluntary media-
tion program involving about 4 percent of its cases, and another comparison district
had one judge with a structured early neutral evaluation program involving 6 percent
of the cases in the district. As would be expected, the mandatory programs had
much higher volume than the veluntary programs.

Following implementation of their CIRA plans, two of the pilot districts continued
mandatory arbitration involving 8 to 13 percent of their cases. Two have early
mandatory pro bono meditation involving 5 to 6 percent of their cases. Two have
voluntary paid mediation involving 5 to 6 percent of their cases. One has voluntary
arbitration for 4 percent. And one requires mandatory neutral evaluation efforts by a
magistrare judge carly in a case, coupled with carly pretrial management by the same
magistrate judge, involving 50 percent of all civil filings.

Following implementation of its CJRA plan, one of the comparison districts con-
tinued its mandatory arbitration program involving 10 percent of civil filings and
supplemented it with a voluntary early neutral evaluation program involving 2 per-
cent of filings. One comparison district continued its voluntary mediation program
involving 4 percent of filings. One continued its carly neutral evaluation program in-
volving 6 percent of filings, and one continued a voluntary arbitration program that
was implemented in 1992 involving 4 percent of civil filings. One comparison district
began a structured volunrtary mediation program involving about 2 percent of all civil
case filings.



74 An Fvaluation of Judicial Case Management Under the Civil Justice Reform Act

ESTIMATED EFFECTS OF ALTERNATIVE DISPUTE RESOLUTION
REFERRAL

Estimated Effects of Mandatory Arbitration Referral!?

Qur pilot program evaluation includes a random sample of 261 cases referred 1o arbi-
tration: 119 in the 19971 sample and 142 in the 1992-93 sample. Since 97 percent of
the arbitration referrals were mandatory, we refer to our estimates as (he predicted
effect of mandatory arbitration referral.

As we discussed in Chapter Two, we estimate the effects of ADR referrals using data
from generatl civil litigation cases with issue joined.

We explored arbitration in two modes: using all of our data and using only the cases
that meet the eligibility requirements ol mandatory arbitration in these three federal
court districts {only moneclary stakes and not over $100,000).

We find that cases in our sample with an early mandatory arbitration referral do not
have statistically significantly different times to disposition from cases with other
forms of earlv management.

We also find that carly mandatory arbitration referral did not significantly reduce
work hours compared to other forms of early management for cases in our sample.
There i{s some evidence of a beneficial effect in the sample of all cases with issue
joined, but not in the sample of cases closed after nine months. Hence it could be
thal arbilration referrals have an beneficial effect on cases that close before nine
months. The results arc not statistically significant, but because we have only asmall
sample of arbitration referrals in our data we cannot determine if this is a real effect
or not.

we lind moderate but nol statistically significant improvement in atforney salisfac-
tion between cases with an early mandatory arbitration referral when compared to
other [orms of early managemenl. Again, becausc we have a small sample of arbitra-
tion referrals in our data, we cannot determine if this is a real effect or not.

We find inconsistent results in our estimates of the effect of arbitration referral on
fairness {somctimes positive effects, sometimes negative cffects). [t secms doubitful
thal true causal effects would change direction from more fair Lo less fair between the
two time periads before and after CIRA, since the arbitration referral policy did not
change and the same districts used the policy. We suspect that the inconsistent
findings are the result of our small sample of arbitration cases. Also, one should re-
member that even [or the arbitration referral cases, over 90 percent of responding at-
torneys report that case management was fair.

10gr details of vur statistical analyses of the effects of arbitration referral on fime to disposition, lawyet
work hours, satisfaction, and views of fairness, see Appendices [ through G, respectively.
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Effects of Alternative Dispute Resolution

Etfects of Other Types of ADR Relerral

In addition to the arbitration referral cases, our primary pilol program study includes
93 cases referred 1o other types of ADR in our 1991 sample (eight neutral evaluation,
38 mediation, five summary jury trial, and two mini-trial refercals). These numbers
are low because, other than arbitration, ADR referrals were permitted but were not
cxtensively used in the pilot and comparison districts before CJRA.

When we drew our 1992-93 sample, the pilot districts had implemented their ADR
referral programs as required, but ecight of the ten comparison districts had not yet
implemented their plans.  The way the pilot district ADR programs were
implemented, the percentage of cases referred to ADR other than arbitration was 6
percent or less in each distriet, usually much less, with the exception of one district.
Thus, our random selection of cases captured relatively few ADR referrals in our
1992-93 sample: 86 carly neutral evaluation cases in CA(S), 21 early neutral
evaluation cases from one judge in IN{N), four neuiral evaluation cases in NY(E), 27
voluntary mediation cases in FL{N), 18 mandatory mediation cases in NY(S}, 17
voluntary mediation cases in OK(W), 12 mandatory mediation cases in PA(E), 37
voluntary mediation cases in TX(8), ten voluntary mediation cases in UT, 16
mediation referrals in all other districts combined, and no summary jury trial or
mini-trial cases.

For each district, the volume of cases referred to ADR was simply tco small 10 gener-
ate a large enough number for meaningful statistical analyses when all cases were
sampled at random. Furthermore, each of the various mediation and neulral evalu-
atton programs was sulficiently different from the others te make pooling the data (o
assess the ¢ffects problematic.

This CJRA evaluation had a separate supplemental ADR component, in which a
sample ol cases was purposcfully rather than randomly selected o obtain a sample
large enough 1o suppori statistical analyses. This supplemental evaluation permitred
an in-depth examination of the mediation and early neutral evaluation programs in
live of the pilot districts that use those ADR techniques for at least 5 percent of their
civil filings: CA(S), NY(S5), OK{W), PA{L), and TX(8). We also examined a magistrate-
judge-administered ADR program in NY{E), a comparison district. The result of this
analysis is contained in a companion repor(. !4

ASSESSMENT

All 20 pilot and comparison districts permit the use of ADR technigues in their CJRA
ptans. The three districts in the s(udy that used mandatory arbitration before CJRA
have continued to do so, and two of the three study courts authorized to use
voluntary arbitration have started deing so. However, there has been a marked shitt
in half of the pilot districts toward other formally structured ADR programs—
aspecially mandatory or voluntary niediation and early neutral evaluation.
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Some districts with structured and administratively supported programs have only 2
io 4 percent of their cases relerred to ADR, so structure and administrative support
appears to be a necessary bul not sufficient feature for a volume ADR program.
ITowever, districts that permit ADR of some kind witheut a formally structured and
administrativelv supported program have attracted few cases.

These findings send the strong message that the volume of cases in an ADR program
depends greatly on the details of how it is designed and implemented. Programs that
permilt ADR, but are not siruclured and administratively supported, generate very
little volume and have very fow costs and effects. And even structured and supported
programs where participation is voluntary, rather than mandatory, generate a rela-
tively Jow volume of ADIL.

Voluntary ADR that requires lawyer/party approval [or participation has not at-
tracted extensive usage when compared with mandatory ADR, probably due in part
to some lawyers' unfamiliarity with ADR and in part to some lawyers fecling that
agreement 10 an ADDR process might be viewed as a “sign of weakness” in their cases.
Neither lawyers nor judges have used ADR extensively when its use is voluntary. Not
all district courts feel that they can or should order unwilling parties to ADR because
ADR costs the parties money. Lven if the ADR provider works for free, the parties
must sLill spend their own time and pay their own lawyers to prepare for and partici-
pate in the ADR. Nevertheless, advocates hope that ADR can reduce litigation costs
by inducing carly settlements or, ai least, by leading to more focused {and thus more
cost-efficient) discovery.

Qur statistical analyses of cases referred 10 mandalory arbitration in our primary
sample of cases detected no major effect of arbitrationn. Early mandatory arbitration
referral did not significantly affect lime 1o disposition, lawyer work hours, or lawyer
satisfaction. The findings for views of fairness were inconclusive,

Nonetheless, there is some evidence that mandatory arbitration referral had a
beneficial effect on time, work hours, and satisfaction, but the results are not
statisticalty significant. The small sample of arbitration referrals allows us to detect
only major effects, not more modest ones. We suggest (hal a more thorough study of
mandatory atbitration be conducted on a larger sample of cases before any linal
conclusions are drawn about the elfect of this policy.



Chapter Bight
USE OF MAGISTRATE JUDGES AND OTHER CASE MANAGEMENT
TECHNIQUES

INTRODUCTION
The CJRA required districts to consider using six case management techniques.!

The first technique, having counsel jointly presenting a discovery/case management
plan at the initial pretrial conference, was discussed along with early judicial man-
agement in Chapter Five.

CIRA technique 2 requires that each party be represented at conferences by an attor-
ney with authority to bind that party. All 20 districts in the study required this both
before and after CJRA. Since there was no variation in policy between districts, we
could not evaluate the effects of this technique.

CIRA technique 3 requires the signature of the atlorney and the party on all requests
for discovery extensions or postponements of trial. This technique does not generate
enthusiasm from most lawyers, and none of the 20 districts in our study required it
for all cases before or afier CJRA. Although most plans were silent on why this tech-
nique was not adopied, some lawyers we interviewed felt it was unnecessary and in-
creased costs; others resented the implication that some clients are kept in the dark
about continuance requests and that they might not approve if requested to sign.
Since there was no variation in policy between districts, we could not evaluarte the
effects of this technique.

The fourth technique, requiring cases to have an early neutral evaluation, was dis-
cussed along with other forms of alternative dispute resolution in Chapter Seven.
This C)RA evaluation had a separate supplemental ADR component, in which we ex-
amined early neutral evaluation programs in CA(S) and NY{E). The result of this
analysis is contained in a companion report.?

CIRA technique 5 requires, upon notice of the court, that party represeniatives with
authority 10 bind be present or available by telephone at setdlement conferences. Be-
fore CIRA, eight of the 20 districts used this technique, and five additional districts

I For derails ot each district’s CIRA plan and its implementation, see Kakalik et al, (1996a).
2Kakalik ot al. (1996D).
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adopied it as part of their CJRA plan. We discuss our evaluation of this technique in
this chapter.

The last CIRA technique, “other,” allows (he dislricis some latitude in their CJRA
plans. One case management approach inctuded here that varics considerably
among districts is the use of magistraie judges in the civil pretrial process. In this
chapter we assess the effects of (he different intensities of use of magistrate judges in
the civil pretrial process across all 20 study districts. [n oar companion report on
ADR, we examine CA(S) and NY(E} in derail. These are the two study districts that
made the most intensive use of magistrate judges in the civil prelrial management
and ADR processes.

As we discussed in Chapter Two, we hase our evaluation on data [rom general civil
litigation cases with issue joined.

ESTIMATED EFFECTS OF HAVING LITIGANTS AVAILABLE FOR
SETTLEMENT CONFERENCES

We ubtained information on whether the litigants were at or available on the tele-
phone for settiement conferences from surveys of lawyers and judges on our sample
of cases.

We find that having litigants at or available for settlernent coenferences is a statisti-
cally significant predictor of reduced time to disposition. However, itis not a statisti-
cally significant predictor of lawyer work hours. We also find no statistically signifi-
cant cffects on atlorney satisfaction, and no consistent statistically significant effects
on attorney views of lairness.

ESTIMATED EFFECTS OF INCREASED USE OF MAGISTRATE JUDGES
IN THE CIVIL PRETRIAL PROCESS

Nistricts vary in the roles assigned to magistrate judges on civil cases.* Virtnally all
districts' magistrate judges conduct lelony preliminary proceedings and try misde-
meanor and petty offense cases. In some districts, magistrate judges are also given
felony prewrial duties, including non-case-dispositive and case-dispositive motions,
pretrial conferences, and evidentiary hearings. Prisoner cases are routinely referred
to magisirate judges in many districts for pretrial management and the preparation
of reports and recommendations. With respect to other civil cases, magistrate judges
conduct almost all ¢civil pretrial proceedings in some courts, preparing the case for
trial before the assigned disurict judge. In other courts, they are assigned duties in
non-prisoner civil cases on a sclected basis in accordance with the preferences of the

Spor detuily af our statistical analyses of the effects of litigant availability for settlement conferences on
time ta disposition, lawyer work hours, satisfaction, and views of faivness, see Appendices 1 through G, ve-
spectively.

Aor o historic perspective om the shifting roles of magisirate judges, see Serom (1983); Smith (19492); and
Hagaopian {1892].
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assigning district judge. In addition, magistrate judges conduct jury and nonjury
trials and dispose of civil cases with the consent of the litigants.

In two of our study districts  CA(S} and NY(E)-—-magistrate judges actively manage
all aspects of the pretrial process and usually make carly aitempts to scttle cases.
This style of case management differs markedly from the traditional approach used
in most other districts belore CIRA,

Our survey of judges on cases in the 1992--83 sample illustrates the types of civil case
activities magisirate judges perform.® The most frequent were scheduling (23 per-
cent of cases), discovery management (22 percent), non-dispositive motions (18 per-
cent), and settlement discussions (17 percent), Magistrate judges were least likely to
be involved with dispositive motions {5 percent of cases) and (rial (less than 2 per-
cent).

We measured magistrate judge activity in gencral as the number of civil proceedings
{e.. motons, conferences, hearings) performed by magisirate judges per civil termi-
nation in the district. We obtained the number of magistrate judge civil proceedings
from forms submitted monthly for cach magistrate judge. The average number of
magistrate judge proceedings per terminated civil case ranged among the study dis-
iricts rom a high of more than one per case to a low of less than one-tenth per case.
Exploratory analyses showed that proceedings per civil termination appears to be the
most accurate available measure of magistrate judge activity; however, we found
qualitatively similar results if we included in our analysis both proceedings and civil
case lerminations by magistrate judges.®

Regardless of which measure of activity we use, increased magistrate judge activity
on civil cases had no significant effect on time to disposition or on lawyer work
hours, and no consistently signilicant effect on views of fairness associated with
changing the level of magistrate judge activity. This does ot mean that whal magis-
trate judges do to manage cases has no significant effect. We believe that districts
with higher levels of magistrate judge aclivity on civil cases usually are using them (o
conduct pretrial processing that would otherwise be conducted by a district judge.
Hence, we helieve our statistical findings mean thal using magistraie judges instead
of district judges to conduct pretrial civil case processing does not significantly affect
time to disposition, lawyer waork hours, or attorney views of fairness,

Using the post-CIRA 1992-93 data, we find that increased magistrate judge activity
on civil cases is a strong and statistically significant predictor of greater attorney
salisfaction. The increased use of magisirate judges on civil cases also predicted
greater satisfaction inour 1991 data, but this was nel a statistically significant effect.
There were, however, changes in some districts in the use of magistrate judges
beiween civil cases that closed in 1991 and cases that were filed 1992-93. For
example. CA(S) greatly increased the role of magistrale judges in civil pretrial

7 e Appendex Tlorderails.

B kor derudls of our statistical analyses of the eflects of nagistrate judge activity on (e to dispostlion,
lewyer work Tewars, satisfacrion, and views of fairness, see Appendices 1) tirough G, respectively,
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management in 1992-93. This shift over time in the role of magistrate judges could
explain the difference in the significance in our findings.”

ASSESSMENT

Having litigants available in person or on the telephone for settlement conferences is
associated wilh significantly shorter time to disposition, but has no statistically sig-
nificant effect on lawyer work hours, satisfaction, or falrness. This policy appears
worth implementing more widely because it has benefits without any significant off-
setting disadvantages.

The increased use of magistrate judges in civil pretrial management is associated
with significantly increased attorney satisfaction. Our interviews with lawyers sug-
gest that they may be more satisfied with magistrate judges because they see them as
more accessible or "user friendly.,” Howcever, whether magistrate judges or district
judges conduct pretrial management activitics does not significantly affect time to
disposition, lawyer work hours, or attorney views of falimess. These findings suggest
that some magistrate judges may be substituted lor district judges on non-dispositive
pretrial activities without drawbacks and with an increase in lawyer satisfaction. Of
course, this will vary depending on the personality and management style of the par-
ticular magistrate judge or district judge.

7w atso note an jocrease in the [ull-time-cquivalent number of magistrate judges per authorized judge-
ship in our study districts, from 0.500in 1987 1o (0L60 in 1995, Sec Appendix C, Table C.1 for derails.



Chapter Nine
- EFFECTS OF THE PILOT PROGRAM AS A PACKAGE

INTRODUCTION

What are the cffects of the CJRA pilot program as a package? Did requiring pilot dis-
tricts (o adopt the package of broadly defined case management principles make a
difference in time (o disposition, litigation costs, satisfaction, and/or views of fair-
ness for civil cases?

We olfer three types of evidence: statistical analysis of our sample of cases in pilot
and comparison districts; judicial time study results before and after adoption of the
CIRA; and our survey of judges about how they managed cases before and after the
pilot program was implemented.

STATISTICAL ANALYSIS OF DIFFERENCE BETWEEN PILOT AND
COMPARISON DISTRICTS

[n 1991, hefare the pilot program was implemented, we found no statistically signifi-
cant difference between pilot and comparison district cases in time to disposition,
lawyer work hours, satisfaction, or views of fairness.! This means that, despite the
limited information available at the time the comparison districts were chosen, the
selected pilor and comparison districts were “comparable” before CJRA was passed.

[n 199293, alter the pilot program was implemented but before eight of the compar-
ison districts had implemented their CIRA plans, we slill found no significant differ-
ence between pilot and comparison district cases in time to disposition, lawyer work
hours, satisfaction, or views of fairness. This finding does not mean that all of the
pilot program case management principies have no significant relationship to liliga-
tion cost and time to disposition. Quite the contrary—the analyses discussed earlier
in this report tdentify some case management policies and procedures contained in
CJRA (hat are statistically significant in predicting time to disposition and litigation
costs. We discuss the policies and their implications further in Chapter Ten.

We helieve there are at least four reasons why we did not see a signiticant difference

between pilot and comparison districts after implementacion of the pilot program.

Your detailed statistical andalyses are presented in Appendices [ through G,
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»  Some pilot districts” plans, as implemented, did not result in any major change in
cilse management.

s Some pilot districts’ plans that resulted in major change in management at the
case level did not apply that change to a large percentage of cases within the dis-
trict.

+  Some changes thal were more widely implemented (such as carly mandarory
disclasure ol information) did not significantly aflect time, cost, satisfaction, or
views of fairness,

+  Some case managemenl practices that we have identified as significant predic-
tors are used at the case level by judges, not at the district level, and theve is
much inter-judge variation in case management within both pilot and compari-
son districts.

Tables 9.1 and 9.2 summarize informaltion on various measures for the 1981 and the

1992-93 samples, respectively. The numbers in the tables are results from the

sample cases, not estimates. None of the differences between pilot and comparison
districts shown in these tables is statistically significant.

Table 9.1

Cases in Pilot and Comparison District Samples: 1991 Closed General Civil Cases
with lssue Joined

) All Clused Clased After 9 Months

Variable _ it Comparison Pilot  Counparison Comments

Median dayvs to Ditferemce not significant

disposition 22 1G4 Eliz! 530 {coutrolled for case

characteristics)

Yo satisticd wirh

managener:t Difference noe significant
Lawvers 70 i3 U 73 {vontrolied lur case
Litiganls i) 54 44 ) characierisiics)

 view IMulkIge-

ment as fair Difference not significant
Livwyrrs a0 91 HH a0 teontrolied for case
LitiganTs 76 7 74 V2 chardcteristics)

Medin kiwyer Difference not significant

wiark howurs per fcomtrolled for case

litigran 45 37 IE A0 charactoristics)

Median cost por

Hrigant {$1.00(; i B 12 11

Mextlin Htigant

hours spent _ 30 35 50 4} . L

NOTES: Litigant satisfacrion withy the cise managentent process was 25 percent negative and 23 percent
neudral it entive sample. Lawver satistaction with the cuse managenent process was 1 percent negative
and 18 percent neutral in entire sample.
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Table 9.2

Cases in Pilot and Comparison District Samples: 1992-93 Closed General Civil Cases
with Issue Juined

AllClosed Closod After 1 Months
CWarioble I'ilot Comparisun Pilot Comparison Comments
Median days 1o [yifference nea significant
disposition a2 KR 470 469 fcomtralled for case
characieristics)

% siislied with

managemaent Difference row significant
Lawyers 706 7 A 77 icontrolled for case
Litizants al a7 hl a7 characteristics)

) viEw II1ADAYe-

ment as fair Difference ne signifiant
Lawyers 94 2 Wl 41 controlled for case
Litigants K] i Fa i characterismies)

Median lawver Dilterence not significant

wizrk hiurs per fcontralled for case

litiggaant 6 oh i 75 characteristics)

Madian cost per

Eitigant ($1.0007 9 7 12 10

Median lirigant

 howrs spent 40 oA af A0

NOTES: The comparison district sample selection Degan in mid-1992 and was completed in 1983, before
eight of the comparison distcts had implemented their plans, The (ime to disposition on these closed
cases (93 porcent of the samiple] is less than i would be I 100 percent were elosed, Lirigant sarisfaction
with the ¢ Managerneni process was 23 poercent negative and 23 percent neutral in entire sample.
Lanwyer satistaction wilh 1he case managerment process was § percent negative and 17 percent nedrral in
entire samiple.

JUDICIAL TIME §TUDY RESULTS

One concern that has been raised about implementing new policies for judicial case
management is that benelits such as faster time to disposition imay come at the cost
of increased time spent by judicial officers. For example, some assert, il judges are
involved in managing cases early, referring cases to alternative dispute resclution
programs, and presiding over discovery limitation arguments, (heir (otal time de-
voled o the case will rise. In response, proponents of judicial case management ar-
gue that extra time spenl managing the case early in its life can be offset by time not
spent later because the case closes carlier.

1o see if the judicial case managemeut principles and techniques of the Civil Justice
Reform Act increased the amount of judicial time spent on cases, we conductled &
“judicial time study” on the cases in our samples of 1992-93 civil and criminal filings
and compared the results with the judicial time study conducted by the Tederal Ju-
dicial Center (F]CY in the late 1980s, In such surveys, judicial olficers are asked to fill
out “time sheets” (hat indicate the time they spent, in or out of the courtroom, on
each case. The CIJRA survey used the FJC's questionnaire; thus we have comparable
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reported judicial work Lime data both before and after implementation of the pilot
program -

There was almost no difference in the time spent by judicial officers per civil case in
1992-93 when compared to 1983, The difference in the median time reported per
civil casc was only one minute and the difference in the mean was only six minures
(Table 9.3}, Since 7 percent of the 1892-93 cases were still open in December 1995
when we stopped daia collection, the six-minute difference in the mean would de-
crease and might vanish if the as-yet-unreported time on those open civil cases were
included.?

The 1989 IFJC and 1992-93 CIRA medians and 75th percentiles are about the same in
pilot and comparison districis, bul the reported mcan time rose slightly for pilot dis-
tricts {by 12 minutes) and dropped in comparison districts (by 17 minutes). Given
the stability of the medians and 75th pereentiles in both pilot and comparison dis-
tricts, we feel that the changes in the means are due to random differences in the
number of cascs requiring large amounts of judicial time and do not indicate a
meaningful trend.

On the ctiminal side, there has been an increase in the average (ime required to pro-
cess a criminal defendant through the system, on the order of 30 10 45 minutes per
criminal delendant.

Table 9.3

Average Judicial Time Reported Spent per Civil and Criminal Filing

Minttes per Minutes per Felony
TimeStudy Clvit Case ___Criminal Defendant
1989 FIC 191 252
192793 CIRA e 185 — 27

SURVEY OF JUDGES ABOUT DIFFERENCE IN CASE MANAGEMENT

In the 1992--93 sample of cases, selected alter the pilot program was implemented
but before eight of the comparison districts had implemented their CJRA plans, we
surveyed the judge on each case after case closure and received over 3,000 responses.
One question concerned the difference in case management before and after CIRA:
“Was there a difference in how you and any other judicial officer managed this case,
compared to how you would have managed it il it had been disposed ol prior to lan-
uvary 1, 1992¢"

The vast majority of the judges (85 percent in pilot districts, 92 percent in compari-
son districts) answered “no difference” from before CJRA.

20ur detailed analysis of judicial time study data is presented in Appendix I,

3Note that we bave partial time reports on the 7 percent open cases through December 1995, so only the
remmaining fudge time spent ou those cases after December 1995 is still unreported.
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Of the 15 percent of pilot judges who did report a difference, about half said the new
case managemenl policies and procedures were better than those before CJRA and
about half said they were about the same. None said the new policies were worse
than before CIRA. As to workload, of the judges who did report a difference, about
two-thirds said the new policies required about the same amount of judicial officer
waork time, about one-guarter said they required more work time, and less than 10
percent said the new policies required less work time.

ASSESSMENT
We considered the fellowing factors:

« The lack of any statistically significant difference betwecn pilot and comparison
districts on measures of time, cost, satistaction, and fairness;

+ The lack of change in reported judicial work time per civil case before and after
CIRA; and

» Judges’ overwhelming response that they are not managing cases differently atter
CIRA.

We then concluded that the CJRA pilot program, as the package was implemented,
had little effect on time 1o disposition, costs, or participants’ satislaction or views of
tairness.

Although the pilot program has had little cifect, there is some evidence that another
part of the CJRA may have affected the number of cases pending for over three years
in both pilot and comparison districts. Between 1990 and 1995, the number of
pending civil cases nationwide increased, but the number of cases pending over
three years has been declining. The CIRA requires that “The Director of the Admin-
istrative Office of (he United States Courts shall prepare a semiannual report, avail-
able to the public, that discloses for each judicial officer . .. the number and names of
cases that have not been terminaled within three years after filing.” The number of
these older cases has been dropping since the CJRA required public reports on each
judge. From September of 1991 (o September of 1995, all districts taken together re-
ported a decrcase of about 26 percent, comparison districts had a 23 percent de-
crease, and pilol districts had about one-third fewer three-year-old pending cases.?

ARefer o Appendix C for deails.






Chapter'ien
CONCILUSIONS

We have just seen that the CIRA pilor program, as the package was implemented, had
little effect on time to disposition, costs, satisfaction, or views of fairness. But this
finding does not imply that judicial case management has no cffect. Because case
managemenl varics across judges and districts, we were able to assess the effects of
specific policies and procedures. in this chapter, we review this assessment, con-
sidering both its implications for a promising case management package, and the
prospects for its implementation.

THE CJRA PRINCIPLES AND TECHNIQUES

The CJRA required the pilot districts 1o adopt six case management principles and
recommended the adoption ol other techniques.

The principles:

1. Differential case management;
2, Barly judicial management and discovery management;
3. Monitoring and control of complex cases;

4. Encouragement of cost-effective discovery through voluntary disclosure and co-
operative discovery devices;

5. Good-laith efforts to resolve discovery disputes before [iling motions; and

6. Referral of appropriate cases to alternative dispute resolution programs. !

The techniques:

1. Joint discovery/case management plan;

2. Party representation at each pretrial conference by an attorney with authority to
bind that party regarding all matters previously identified by the court for discus-
sion al the conference and all reasonably relatcd matters;

YOur evatuation of mediation and early neurral evaluation, based on a supplemeantal study, is the subject
af & companion report. Sev Kakulik et al. (1996b).

7



88

An Evaluation of Judicial Case Maoagement Under me Civil Justice Reform Act

Required signature of attorney and parly on all requests for discovery extensions
or trial pestponements;

Early neutral evaluation;

Party represeniatives with authority to bind to be present or available by tele-
phone at settlement conferences; and

Other features that the court considers appropriate.

PRINCIPLES AND TECHNIQUES WE COQULD NOT EVALUATE

In some instances, and for a variety of reasons, we were not able to evaluate the ef-
fects of a principle or technique.

Differential case management (DCM) using a track model could not be cvalu-
ated because comparisons between tracks are needed to do so, and only one
district actually implemented this policy with sufficient volume in each track;
that district made several other case management changes at the same time, and
their assignment of cases to tracks was not based on an experimental design.

Limiting depositions using district-wide restrictions on cither the number or the
length of depositions could not be evaluated because too few districts imple-
mented this policy.

Special management of complex cases was not implemented in a consistent
cnough way or sufficiently well documented to permit evaluation, Management
of these cases is generally a matler of judicial discretion for each individual case,
and decisions about procedures uscd are not discernible in court dockets.

Signature of both the attorney and the party on requests for discovery exten-
sions or postponements of trial was not required in any of our study districts.

Bolh before and after CIRA, all districts required that parties be represented at
pretrial conferences by an attorney with authority to bind. Since there was no
variation in policy belween districts, we could not evaluate the policy’s effect.

RESULTS OF EVALUATION OF JUDICIAL CASE MANAGEMENT

Table 10.1 suwmmarizes the estimated separate effects of those case management
principles and technigues for which the data permitted evaluation. The findings
shown in the table indicale that how judges manage cases malters. In particular,
some types ol case management are associated with less time to disposition. Case
management has less effect on costs and lawyers’ salisfaction, and almaost no etfect
on views of fairness. Those CJRA case management principles that we could not
evaluate, because of the way in which the CJRA was implemented, may or may not
have an effect on cost and delay reduction.
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Effects on Time to Disposition

Four case management procedures showed consistent statistically significant effects
on time 1o disposition: (1) early judicial management, (2) setting the trial schedule
early, (3) reducing time to discovery cutoff, and (4) having litigants at or available on
the telephone for setilement conlerences. FFor general civil cases with issue joined
that do not close within (he first nine months, we estimate that these procedures

Table 10.1
Summary of Statistical Evaluation of CIRA Principles and Techniques

Lawyer
Tiine to Cost (Lawyer Lawyer Perception of
Principbe or Techrigue Disposition . Work Honrs)  Satistaction  VFairness
Farly judicial management of any type 5— S+ 0 0
tltect of including trial schedule ser early
as part of early management h- 0 4] 0
Effect of including pretrial conference as
part of carly nunagemernt 0 i} ) 0
Lltect of including joint discovery/ case
ranagement plan or sTatus report 4s part
of carly management 0 } 0 0
Effect of including relerral ro mandatory
arbitration as part of early management 0 ] ¥ 0
Discovery: limidning interrogatories 0 ) N 0
Iscovery: timiting depasitions NE NE NI NE
Discovery: shorteneng Lirme to cutoff 5— 5- )] 0
Mandatory eardy disclosare 0 {} 5 —district i}
S5+ vuse
Yolurury earty disclosure 0 0 0 ]
Good-fahth efforts before filing discovery
motion Q1 0 o u
Litiganrs available at setilemenc conter-
ences 5- { 0 6
Increase use of magistrate judpes to con-
duct civil pretriol case processing { 0 S+ 0
ITrack model of 190M NE: NE NE NI
Complex case management NE Ni: NFE NE
Party and lawyor sign corinuance re -
quests NE N NE NI

Person with authovity 1o bind at conter-

_enees - N . NE . NE NE | NE
S + = signilicant increase; U = po signilicant effect; § - = significant decrease; NI = not evaluated (see the
text for reasons),
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have the combined effect of reducing median time to disposition by abaut four to five
months in our poest-CJRA sample.?

Case management procedures have a substantial effect on predicted time to disposi-
tion. Of the total variance explained in our lime to disposition analyses, enly about
half was explained by the case characteristics and other control variables; case man-
agement variables accounted for the rest.

Effects on Costs (Lawyer Work Hours)

Of all the case management procedures we investigated as possible predictors of re-
duced lawyer work hours, only judicial management of discovery was significantly
associated with the desired effect. Cases from districts with shorter median discov-
ery cutoff tend 10 require fewer lawyer hours; in contrast, cases with early manage-
ment lend to require more.

Several allorney and case characteristics—especially case stakes and case complex-
ity—explain much more of the variance in lawyer work hours than do the case man-
agement variables. This finding suggests that lawyer wark hours are driven predom-
inantly by factors other than case management. When time to disposition iy cut,
lawvers seem to do much the same work but in a shorter time period.

We cstimate that the combined effects of carly management, setling the trial sched-
ule early, and reducing time to discovery cutolf tend to offset their respective effects
on lawyer work hours; consequently, we estimate that cases with all three policies
will not differ much from cases that receive none ol the policies—a reduction of only
one hour in lawyer work hours.?

Our findings that lawyer work hours appear to be driven predominantly by factors
other than judicial case management policy and (hat only judicial management of
discovery was significantly associared with reduced lawyer work hours suggest that
procedural reform of the type specified in the CJRA may have a limited role (o play in
reducing litigation costs.

Lffects on Satisfaction

In our explorations of attorney satisfaction, we find that early management, median
days to discovery cutoff, and setting a trial schedule carly in the case—the policies
that had the greatest effects on predicted time to disposition and lawyer work
hours—have no statistically significant cffect on lawyer satisfaction. Howcver, a
higher degrce of casc management is associated with higher lawyer satisfaction.

2See Appendix 12 for details of our estimate of the combined effect. The 95 percent confidence interval on
this estimate is three to six months.

3gpe Appendix E for details of our estimate of the combined effect. The 95 percent confidence interval on
this estimate is —1%H10 19 hours,
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The increased use of inagistrate judges in civil prefrial management is associated
with signilicantly increased attorney satisfaction. FHowever, whether magistrate
judges or district judges conduct pretrial management activides does not signifi-
cantly affect time to disposition, lawyer work hours, or atlorney views of fairness,
These Iindings suggest that some magisrrate judges may be substituted for districe
jadges on non-dispositive pretrial activities without significant drawbacks and with
an increase i lawyer satisfaction.

Attorneys [rom cases where early disclosurce oceurs report greater satistaction. How-
ever, attorneys from districts with a policy of requiring early disclosure for all cases
were fess likely to report satisfaction with case management, Lawyers apparently do
nof like blanket disclosure policies (that apply to all cases, but like the results when
they participate in carly disclosure on thefr case.

Elfects on Views of Fairness

We found no consistent statistically significant effects of case management on attor-
ney views of fairness. Over 90 percent of attorneys report that case management was
fair.

A PROMISING CASE MANAGEMENT PACKAGE

These findings suggest a package of case management policies with the potential to
reduce time to disposition without changing costs, atterney satisfaction, and views of
fairness. The package includes discovery control, the only CJRA case management
praciice that scemed to be effective in reducing cosls.

It carly case management and carly seiting of the trial schedule are combined with
shortened discovery cutolf, the increase in lawyer work hours predicted by early
managenent can be olfset by the decrease in lawyer work hours predicted by judicial
control of discovery. We cstimate that under these circumstances, litigants in gen-
eral civil cases that do not close within the first nine months would pay no significant
cost penalty for a reduced time to disposition ol approximately four to five months—
about 30 percent ol their current median time o disposition. And as we have seen,
none of these policies has any significant effect on lawyers' satisfaction or percep-
tions of fairness.

Our analysis suggests that the following approach to early management of general
civil litigation cases should be considered by courts and judges not currently using
this approach and reemphasized by courts and judges that are using it. The powers
to use this approach already exist under the Federal Rules of Civil Procedure.

¢ Forcases that do not yet have issue joined, have a clerk monitor them to be sure
deadiines for service and answer are met, and begin judicial action to dispose of
the case if thase deadlines are missed.,

*  Forcases that have issue joined, wait a shorl time after the joinder date, perhaps
amonth, to sec if the case terminates and then begin judicial case management.
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» Include setling of a firm rial date as part of the early management package, and
adhere to that date as much as possible.

« Include seiting of a reasonably short discovery cutolf time tailored to the case as
part of the early management package.

Tior nearly all general civil cases, Lhis policy should cause judicial case management
ta begin within six months or less after case filing,

IMPLEMENTING CHANGE

Given our understanding of how the civil justice system operates, we believe that this
package of case management policies has a high probability of reducing time to dis-
posilion if implemented, without negatively atfecting litigation costs or views of
satisfaction and fairness. However, our estimated eftect should be treated as an
upper bound to the effects that could be anticipated if the policies were
implemented more widely.

Our estimate is an upper bound rather than a precise estimate because our quantita-
live analyses exploited observational data on the naturally occuiring variation in
judges’ management practices rather than data resulting from an experimental ran-
dom assignment of management practices to cases. We believe we have accurately
estimated the effect of a given management praclice among districts and judges who
currently use it. However, any effects we observe must be interpreted in light of the
constraints imposed by observational data.

In particular, judges and districts choose to use certain case management policies
and practices, and we must assume that these judges and districts may differ from
other judges and districts who choose not to use the same policies and practices. For
example, judges who currently use early management may use it with greater inten-
sity or effectiveness than other judges who may be asked to start using it in the fu-
ture. judges who use early management now might be using it in combination with
other practices for which we do not have data (such as settlement discussion during
the initial case management conference) and which other judges may not choose to
use. Also, judges who do not use a particular case management practice now may
continue not using it even il they are asked to start using it in the future.

Thus, successful use of @ case management procedurc by some judges in some dis-
tricts does not necessarily mean it will be equally effective if all judges are asked to
use the procedure in all districts. However, limitations ol obscrvational data
notwithstanding, practices that we have identified as effective among judges who
currently use them are good candidates [or practices that could be beneficial if more
widely implemented.

The judiciary’s ability to ensure widespread implementation of these promising
practices is the key (o achicving (he positive ¢lfects we observe, Effective implemen-
tation of new policies can be enhanced by examining why the CIRA pilot program
had little cffect and by learning from prior court and organization research on im-
plementation of change.



Conclusiuns 93

Implementation factors that may have contributed (o the pilot program'’s having lit-
tle effect include:

*  The process and definition of the desired change: Lxcept for the 10 pilot districts,
the act asked the courts only (o consider the CJRA’s principles and techniques.
Lven in rhe pilot districts, the vague wording of the acts principles enhanced
opportunities for complying with the statutory fanguage by relaining existing
¢Aas¢ management policies.

¢ Orgarizational factors; Implementing the principles and techniques recom-
mended in the CIRA involves more than simply writing a plan and making a few
rule modifications. To the extent that judges and lawyers view the procedural
innovations imposed by Congress as unduly emphasizing speed and efficiency
and curtailing judicial independence, they will be fess likely to support change.

* Implementation factors: Several aspects of the implementation influenced the
CIRA's outcomes. The detailed design of new procedures had to be undertaken,
by individual districts or judges. And there was no effective mechanism tor en-
suring that the policies contained in district plans were carried out on an ongo-
ing basis.

Prior research on implementation indicates that change is not something “done” to
members of an organization; rather, it is something they participale in, experience,
and shape. As we detailed in Chapter Three, studies of change in the courts and in
other organizations provide some guidelines for improving implementation, They
include: clearly articulating what the change is (0 accomplish and generating a per-
ceived need for it, a governance structure and process that coordinates individuals'
aclivities and assigns accountability for results, and meaningful performance mea-
sures to help both implementers and overseers gauge progress.

Studies of change also document that members of organizations are more likely to
change their behavior when leadership and commitment to change are embedded in
the system, appropriate education is provided about what the change entails, relative
perlormance is communicated across parts of the organization, all supporting ele-
ments in the organization also make desived changes, and sulfficient resources are
available.

Future cforts 1o change the federal civil justice system could be substantially en-
hanced by incorporating such guidelines.






Appendix A
~ CASE SAMPLE DESIGN AND WEIGHTING

GENERAL PRINCIPLES OF CIVIL CASE SAMPLE SELECTION

The fundamental sampling objective was to select a set of cases that would allow
several comparisons, including the following four:

1. Cases in the pilot districts vs. comparison districts, before January 1992,

2. Cases in the pilot districts vs. comparison districts, after January 1992, when the
pilot program was implemented.

3. Cases grouped according to different case management approaches and proce-
dures used within cach district,

4. Cases grouped by broad “average judicial work” case categories, where the cate-
gories are defined in the same way for every district.!

The first two comparisons would help us to evaluatle the everall effects of the pilot
program, The other two would help us 1o evaluate the effects of differen| case man-
agement approaches on different types of cases, thereby allowing recommendations
for improvements in court case management policies.

The sampling problem was how 1o draw a sample of cases that would permit these
objectives 1o be realived. It was a difficult problem because of the interdistrict differ-
ences that exist with respect to the factors that are most signilicant for the evalua-
tion—in particular, the cost and delay reduction plans and the methods of imple-
menting them.

A simple random sample ol cases (that is, a sample in which cach case was selected
with (he same prohability) would represent districls, case management approaches,
and case categories in about the same proportions as they are in the universe of
cases. However, analyiic difficulties would resull from such a random approach due
tor the fact that some types of cases with lower incidence in the universe would have
unacceplably low numbers in the resutting sample {e.g., cases from small districts
and cases processed with management appreaches that are not widely used).

Ve different case nitnagement approachies and e nawre of suiccase categories are discussed in more
dietail below,
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Preliminary analysis in 1991 of federal court and other dara sources containing out-
come measures similar to the ones we are studying suggested that the relative varia-
tion in these measures (the coetficient of variation) was similar in important subsets
of cases. Therelore, to enhance our ability to make necessary comparisons, we de-
cided to draw a stratilied random sample of cases, with the objective of obtaining
roughly equal numbers of cases on both sides of any comparison we wished to make.
[n particular, this meant our sample should contain the following:

1. About the same number of cascs before and after January 1992.

2. About the same number of cases in the pilot districts as in the comparison dis-
tricts.

3. About (he same numbecr of cases processed with each different major case man-
agement approach.

4. About the same number of cases in each average judicial work case category.

To accomplish these objectives, we tirst split the sample by two time periods—before
and after January 1, 1992, We also split the sample by the 20 study districts. In each
district, we sampled 250 cases in each time pertod, resulting in a rotal of 16,000 cases
for the entire sample.

Within each district, the sample was stratified according to three “average judicial
work” case categories—high, medium, and low—that were largely based on the case
weights developed by the Federal Judicial Center’s judicial work time study.? These
case categorics were uniformly defined for all districts, as discussed later in this ap-
pendix.

Within each district, the sample also was stratified according to “minimal manage-
menl” cases that are typically processed using special procedures that involve little
or no judicial management, and “general civil” cases that usually arc subject to judi-
ctal management after issue is joined. These “minimal” and “general” categories
were uniformly defined for ali districts, as discussed later in this appendix. Chapter
Four of this report discusses the districts’ different approaches to processing minimal
management and general civil cases.

In principle, if the district’s CIRA plan included the “track model” of diffcrential case
management {as defined in Chapter Four of this report), then the general civil cases
were also stratified within cach district by the case management “tracks.” However,
as documented in Chapter Four of this report and below, the subsequent assignment
ol'cases to tracks by those districts exhibited a good deal less comprehensiveness and
variation than expected from reading the plans. For cxample, one district assigned
only 15 percent of its cases to any track, and another district assigned only two cases
to its complex track in a year. Consequently, because of the way the track models
were implemented by the districts. the sampling plan could not and did not produce
the anticipated distributions of cascs across the different managerial tracks.

“ue Appendix H {or infunnation on that FIC study.
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However, hecause the average judicial work casce categories, the minimal manage-
menl category, and the general civil calegory were defined uniformly for every dis-
trict and based on available nature of suit data, cur sampling plan did produce the
desired number of cases in cach ol (hose categories,

Iollowing sample selection, appropriate weights were assigned to estimates derived
from each sampling straltum o obtain unbiased estimates of overall effects, and
those weights are discussed later in this appendix.

Grouping Cases by Average Judicial Work Case Categories

Cases were assigned to three categories based on the nature of suit (NOS)? codes.
These reflect cases that have typically required low, medium, and high average levels
of judicial work, based on preliminary case weights derived by the Federal Judicial
Center from its judicial wark time study.* To expedite sample selection and facilitate
analysis, we sought to have three large categories with approximately 20 to 40
percent of the overall judicial work time in each category.

Altheugh 90 percent of the civil cases in that study were closed in Lhe 1991 prelimi-
nary data we analyzed, about L0 percent were still open when we created our cate-
gory definitions, We considered average time spent on closed cases, and average
time spent on both closed and open cases to date. Whether we used only closed
cases or both open and closed cases, similar categorizations resulted. If and only if
the number of cases in a particular NOS was less than 50 in the FJC judicial time
study, then we also considered the 1980 FIC judicial time study data before assigning
the NOS (0 a category.

Finally, for certain types of cases that we wanted 1o sample together, we made sure
they were in the same category. This applied to the NOS codes for government col-
lection/recovery cascs {which all fell into the low category), to the NOS codes for
forfeiture and penalty cases (which all fell into the low category), to the NOS codes
for prisoner petitions (all of which were placed into the low category}, and to the NOS
codes for Social Sccurity cases (all of which were placed into the low category).
Because these case types are not the locus of the CJRA, and because they require rel-
atively low judicial elfort on average, we wanted to undersample them. Grouping
them together in the low category facilitated this relative undersampling.

Table A.1 shows which types of cases were assigned to the high, medium, and low
categories for sample selection purposes. Note that asbestos cases do not appear in
the table since they are not part of this study.

rhe Adminiserarive Office of the U S, Courts categorizes each civil cuse using a natwre of suit cnde.
txamples include Motor Vebicle Praduer Liability, Copyright, and 1labeas Corpus. For details see
Adiminisirative (Hlice of the LS, Courts (1985), Chapter b,

e could not use both nature of suit and jurisdiction due to the small sample sizes in the time study data
tor many of these imore derailed cells.



a8 Aun Bvidustion of Judicial Case Management Uncer the Clvil fustice Reform Act

Table A.1

High, Medium, and Low Categories ol Cases by Nature of Suit {or Sample Sclection Purposes

coHigh o e o Median - Jdow
Cortract product liab. M5 Insuranee 110 Marine contract 120
Fore product liab, 245 Stockholders B0 Miller Act 130
Adrplinwe prod. aty, SE 0 Otlwer contract L0} Negotiahle instrument 140
Fed. Employv liab. 330 Rentlease 230 Recovery 150-153
warine prod, lial. M3 Forts o land 240 Land candenmn 210
hlonor veh. prod. lals, 355 Other real propermy 290 toreclosure 220
Pers. Ing: med, raal. a62 Assault, libel, slauder 320 Adrplare 310
Pors, bnge prod. liab, a6% Marine pers, in). 340 Bankrupicy 420123
Other traod G700 Muatar veh, poers. inj. 3050 Deportation 460
Other pers, prop. dam ARl Orher pers. inj. 360 Prisnner petitfions H10-550
Prop. Dam. prod. lal. 345 lruthinleuding 71 Farfeiture and pen G10-G490
Anritrust Ay Bpale reapportion 400 Other labaor 740
Hanks wul bunking FHY O Interstate commerce 450 Sncial Sccurity BHO-B65
Civil rights A40-441  Labor Man. Rel. Act 720 Tax suils avo
RICO 170 Railway Labor Act 70
Fair Labor Stan. T LERISA 791
Labor dMan. Reporting T Selective service 810
Patent B Capyright 820
Secur. Comimad. Exch. #5000 Trademark 440
Erviraninerial BEXS TS thivd party 471
Freedony of Inl) H9n Customor challenge "7
Conistit, State Slatues 9500 (iher statutory B4
Agriculrural Byl
Eeon. Stabihization ay2
Energy Allocation Hu4
Appeal of bee FAJA G400
Loca. quest. ST0-04, e

Far all piiet and comparison districts combined, Table A.2 shows the percentlage of
all civil cases terminated in 1991 that were in each of the high, medium, and low cat-
egories. The table also shows an estimate of the percentage of judicial officer work
time spent on each of the categories,”

Grouping Cases by Management Approaches

As noted above, every district has at least owo different major case management ap-
proaches that we sampled: minimal management and general civil case manage-
maent. The districr’s plan sometimes defined lformal management tracks within gen-
eral civil litigation that woe also attenipted (o sample. We implemented this stratified
sampling by management approach as {ollows:

L. Minimeal case manogement approaci. There is a great deal of commonality
among districls in the definition of the types of cases that receive littie or no man-
agement in practice. For consistency in our analyses, we grouped the cases

T estimate was made for each nature of suic code separately by mualtiplving the tmber of termina-
tions i HRL vimes the 1991 preliminary average judicial otficer work time per case (based on the Federal
Judicial Cenrer judicial officer fine sarvev),
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Tulte A2

Percentage of Cases and Judicial Officer Work Time
in High, Medium, and Low Categories of Cases

Percentage of  Percentage of fudicial

Calegory . o 1991 Tenminations  Oificer Work Time__
High 19 +
Medinm 36 38
lLen il ab
Ashestos (otinstudy) A !

with the following “nature of suit” codes together and sampled from them as a
group in every district: government collection/recovery cases (codes 150--153);
foreclosure cases (code 2207; bankruptey cases (codes 420-423); prisoner petitions
{codes S10-550): forfeiture and penally cases (codes 610-690) and Social Security
cases (codes 860-865). These cases usually do nol invelve pretrial conferences
and are minimaly managed using routine procedures.

2. General civil case management approacic. "This is defined as the set of all civil
ciases other than those defined above as minimal management cases. We always
sumpled these separately in every districl

S, Corplex case management approacln Within the general civil case category, we
always attempted 1o sample this approach separately il the district used a track
model of dilferential case management. Sometimes the complex track had a dif-
ferent name, such as “special.” Ol the 20 disrricts, we sampled complex cases sep-
arately in Tour piloc districts: GA{N), NY(5), OKW], and PA(R],

4. Other case managentent “tracks™ Within the general civil case category, if the dis-
rrict had other formal case management tracks that were defined near the time of
case filing (so we could sample on them early encugh to begin the judicial time
survey early in the life of the case), we used them for sample sclection. These in-
cluded a separate mandatory arbitration case management track in two districts,
NY(1) and PA(E).

SPECIFIC METHOD OF CEIVIL CASE SAMPLE SELECTION

Selection ol (the sample was supervised by a RAND survey research specialist who
visited each of the pilot and comparison districts. To select the sample, the {ollowing
steps were reguired.

L. Muanagement approaches were defined in cach district that reflected the district’s
case management approach before and afrer January 1992,

2. Three cuse categories were defined that were the same lor all districts that reflected
cases that in the past had typically required low, medium, and high average levels
of judicial work, respectively.

3. A sampling window was opened for cases filed in each district beginning soon af-
ter we made our first evaluation visit to the district [as soon as passible alter
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January 1, 1992} and a district clerk sereened the first 700 cases. The first 50 new
filings in (s district in each management approach were selected in the order the
cases were filed (the actual selection quota used for each management approach
was set by RAND so that (the wotal number sclected was al least 250 and cach ap-
proach had at least 50 cases). The screening of 700 cases was sufficient to fill the
sample quota for cach management approach, unless the district defined a man-
agement approach that contained less than about 7 percent of the [ilings on aver-
age (in which situation we purposelully sought additional filings subject to that
management approdch toe fill the sample quota).

4. In the same sampling window of 700 cases, the clerks werce to select the first 50
cases in the low case category. the first 75 in the medium category, the first 75 in
the high category, and at feast 250 in total, (hercby guaranteeing more emphasis
on the medium and high categories where the new case management policies
may show the most elfect}. Since there was overlap between cases selected in cal-
cgories and management approaches, we ended up with at least 249 but no more
than 320 selecred cases in cach district.®

Steps (3) and (4) were also to be followed for a sampling window of 700 cases
terminated in cach district in 1991 before ihe CIRA pilot program was imple-
mented. This was done at RAND by working backwards in time through a list of
cases rerminated on or belore December 15, 1991.7 Information used came from
the federal court integrated database and, if necessary, case docket information
on “track” assignment.

o

Cases Filed in Batches

A batch of similar cases was defined as more than five cases filed or closed® on the
same day with the same NOS code and cither the same lawyer or the same party. For
example, 10 foreclosure cases closed the same day involving the same bank or 20
cases filed by the federal government on the same day for recovery of defaulted stu-
dentloans were considered “batches.”

Although the case inix observed by the court clerk acecepling filings or closing cases
was generally random, the problem was that batches of similar cases clearly were not
random, and accepling all cases in a given batch would have biased the sample,
Excluding every case in the batch would resull in loss of important information. We
decided to have the clerks screen only live cases from each bateh for possible inclu-
sion in the sample (using the normal sample selection procedures). Batch case
nunibers six and up were skipped by the clerks, For the 1891 termination sample, the

Crhe actnal sanple in ene district dropped from the origiral 250 to 249 because the same case was liled,
transierred 10 anorher office with a new docket number, and inadvertently sclected twice by the court
clerk for our sample,

“Inowe prefaninacy explovation of sumple selection, we discovered that the imix ol cases terminated the
st twn weeks of the wear may not be representative of the rest of (e year (for example, the mix of cases
may be biased in fuvor of the non-complex ciases).

BuClased” reters to the 194 sample selection, and “filed” refers 1w the 199293 sample sclection.
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same rule applied. except we considered cases terminated on the same day in a
batch.

We encountered 67 batches in the 14,000 cases screened for the 1291 sample. This
was an average ol only three batches per district in the 700 cases screened per district
and an average of 14 cases skipped per bateh (an average of five skipped per batch if
we do not average in the more than 600 veterans’ benefits cases closed in four
batches in one district),

The effect of the batch partial exclusion rule for the 1991 sample was as follows. Of
the 67 batches, 45 had no effect on the sample since they were screened aller the
sample cell for that type of case had been filled. Nineteen of the batches improved
the sample. Improvement here is delined in erms of the mix of case closures—
moving the percentage of that nature of suit in the sample close or closer to the dis-
trict’s annual percentage closed for that nature of suit. And the sample was degraded
because of exclusion of 26 veterans’ benefits cases from two batches in one district
and eight foreclosure cases from onc batch in another district, thercby moving the
percentage of that nature of suit in the sample farcher from the annual percentage
closed for rhar nature of suit.

We encountered 77 batches in the 14,000 cases screencd or the 1992-93 sample.
This was an average of only four batches per district in the 700 cases screened per
district and an average of five cases were skipped per batch.

The impact of the batch partial exclusion rule for the 1992-93 sample was similar to
what we found {or the 1991 sample. Of the 77 batches, 69 had no cffect on the sam-
ple orimproved the sample. Improvement here is deflined in terms of the mix of case
filings—muoving the percentage of that nature of suit in the sample close or closer to
the district’s annual percentage filed for that nature of suit. The sample was de-
graded by exclusion of five other batches, but the percentage of that nature of suit in
the sample was still within 15 percentage points of the annual percentage filed for
that nature of suit, Finally, the sample was degraded by exclusion of six prisoner civil
rights cases in Lwo batches in different districts, and by the exclusion of 96 product
liahility balch cases. This large batch of 96 product Hability cases was all breast im-
plant cases that were filed in one district and then immediately translecred to the
Alabama judge who was handling those cases, so they were not typical of product li-
ability cases filed in our sample district. 1ence, while exclusion of this batch of
product lability cases meant that product liability cases were underrepresented in
our sample in this disirict compared to the number filed in FY1993, the exclusion
also meant that product liability cases were more accurately represented in our
sample in this district compared to the number filed in a more typical year.

Sample Size Determined by Desired Precision of the Estimates
in Our Evaluation
We designed our sample to give us at least 250 cases per district per time period. A

sample size of at least 200 cases is the number required 1o offer a “good chance” of
detecting a 10 percent change in the average cost or lime to disposition of cases be-
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fore and after January 1992, or a 10 percent difference between two different dis-
tricts.?

Using data available in 1891, we based this calealation on the following assumptions:;
(1) case time lo disposition and costs have a coefficient of variation ranging betwecen
0.8 and 1.2 and (2) dilferences in case mix and other characieristics which we will
he able (o contret for in multivariate analyses account for between 0 percent and 50
percent of the variation. Both of these assumplions appear reasonable in light ol
previous analyses done at RAND,

The stratification of the sample by case management approaches and case categories
determiines the statistical power to detect other differences among management ap-
proaches, categories, districts, time perieds, and various combinations of those fac-
Lors.

On one hand, our ability to detect differences between individual (racks in a particu-
lar district is somewhat limited. For example, we estimated in 1991 that 50 cases
would allow us to detect a 14 percent difference in the best of circumsrances {low co-
efticient of varlation, Targe reduclion in variation by conrtrolling for case mix and
other factors). For this purpose, our sample size is minimally acceptable.

Om the other hand, a principal purpose of the study is to evaluate the effects ol differ-
ent case management policics, We can combine dala from several districts to do this
cvaluation. And, when we combine information across @ number of districts, our
ability 1o detect relatively small differences is substantial.

For example, suppose a particular management approach was adopted for standard
cases in 1 dilferent districts. We would have at least 500 cases in which (his ap-
proach was attempted, and we would be able to select at least 500 suitable compari-
son cases in other districts where the approach was not attempted. We estimated
that we would have adequale statistical power to detect differences as small as & per-
cent in this situation.

For the simplest but perhaps mostimportant of questions—how much clfect did the
pilot program case management reforms adopted in January 1992 have across all the
districts in the study combincd—we have aboul 5,000 cases before and 5,000 aflter
January 1992, This sample size was estimnated to be adequate to detect differences as
small as 2 percent.

TRy te plruse “detecting a 10 percent change,” we mean that the nub hypothesis of no difference will be
rejecied at significance: level of 3 percent i those comparisons where the orde difference Is ar least 10
percent. v i Cgnod chanee,” we mean the power of this testis B0 percent—that s, we will detect at leasi
four oul ol every five comparisons where the relative difference exceeds 10 percent. These levels of
significimee and power are used Tov all of the discussions in this appendix.

Hhhis pstimate of the coefficient of variation is bused on analvsis ol time o disposition data lor 1990 dis-

postiions For severad districts and for several different groupings of cases. We did not bave case level in-
fommazion o costs sulficient to estimate the coefficient of variation of litgation coses,

Hrhese anilyses were conducled during vaviots previous RAND studies of all federal cases, auto accident
cases, dsbestos cases, and aviatimn accident coses,




Case Suniple Design and Weighting 103

Asbestos Cases Excluded from the CJRA Sample

Asbestos cases were excluded from the detailed surveys with Judicial Conference
approval. The principal reason for this decision is that after the consolidalion of the
ashestos caseload in the Eastern District of Pennsylvania in 1991, the future man-
agement of such cases was unigque and not within the mainstream of Civil Justice
Reform Act policies that this study is evajuating. (nter-district comparisons under
CIRA will be impossiblie, and no gevneralizations about case management as a whole
can be made.

CIVIL SAMPLYI SIZE

For 1991, a total of 5,119 closed civil cases was selected, with the number in cach
district ranging from 250 to 275. Table A.3 gives a breakdown of the sample in each
district by case category and management approach. By case category, the sample
has 4 total 0f 1,392 Tow, 2,210 medium, and 1,547 high average judicial effort cases.

Table A.3

1991 Terminated Civil Cases in CJRA Sample

TypeufGase

Ceneral (reneral
Minimal 0 Nelrady 0 Arb Refer
Diswier - Tow - low  Medium  High  Low  Medium _ High Total
AL ai} 21 122 Fis) 268
CAD all a0 100 73 253
CATS) a0 2 [J4I) 74 25
B 10 af) H) 122 i 257
F1N) af) 23 i 89 250
(AN nl 10 [§413 32 250
[LIN 50 6 176 75 259
[N{N) ne 4] 112 Fis 2h0
KY{:) 514 25 102 ks 252
K (W) A0 12 103 i) 253
M a0 i) L1 Fis) 265
NY(I) Al 3| Y4 72 5 41 3 279
NY(R S50 44 {3 s 275
(KA 50 29 95 75 2 2 4] 2h3
PAE) al 9 93 a5 2 33 20 262
PAIND a0 7 110 78 250
THIW o0 Il [16 Fis 2h2
TS El¢) 44 105 75 274
e 13 25 95 Ao 250
WIE) It [ 104 80 250}
Pl SO 215 1,054 TG A 35 20 2,574
Comnpirisnn (M} 13 1,080 778 £ 41 3 2,575

Tow o Looo o a82 o 2134 1,524 Je o w6 2 5149
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By management approach, (he sample has 1,000 minimal management, and 4,040
general civil cases not assigned to tracks, and 109 general civil cascs referred to
mandalory arbitration. Three of the districts had mandatory arbitration referral for
certain cases, and two of the (hree had sufficiently computerized their dockets by the
time we selecied the sample so that we could consider arbitration referral as a selec-
tion tactlor.

For 1492-93, a total of 5,222 filed civil cascs were selected, with the number in each
district ranging from 249 t 320. Table A.4 provides details by district, by case cate-
gory, and by management approach. By case category, the sample has a (otal of
1,329 low, 2,117 medium, and 1,776 high average judicial effort cases. By manage-
ment approach, the sample has a total of 1,033 minimal management, 3,420 general
civil cases without tracks, 142 mandatory-arbitration-referral cases, 114 complex
rack cases (sometimes called special (rack cases by the district), 509 standard track
cases, and four expedited (rack cases that were not part of our definition of “minimal
management” cascs.

Some further explanation of the relatively low number of cases sclected in manage-
ment tracks is in order. None of the comparison district were using differential casc
management tracks at the time (he sample was selected. This sample was selected
months before § of the 10 comparison districts had implemented their CJRA plans
(the exceptions that implemented early were IN(N) and NY(£) and neither opted for
dillerential case management tracks in their plan). Of the 10 pilot districts, 6 adopted
differential case management tracks as part of their CJRA plan: DE, GA{N}, NY(5),
OK{wW), PA(E], and TX{S). DE did not assign cases to tracks near the time of filing,
and so we could not use the track as a selection factor. About a year after the sample
was sclected, analysis of the DE sample case dockets revealed that none of the sam-
ple cases had ever been assigned a track designation by the district. GA(N) assigns a
track designation at time of filing based on the nature of suit, but very lew cases have
the three “long discovery” (complex) nature of suil codes, so only seven were filed
during the entire sample selection period, NY(S) does not assign cases to tracks near
the time of case filing, and inspection of the sample case dockets revealed that after a
year, only a small lraction of the sample cases had ever been assigned a track desig-
nation by the district. OK{W) also does not assign cases to tracks necar the time of
case filing, and very few cases receive the complex track designation—two in the
entire year we used for sample selection of complex cases in OK{W). PA(E) has a sys-
(em of track selection by lawyers near the time of filing (with judicial officers reas-
signing he track it necessary), and about 7 percent of cases are in their “special”
(complex) irack. TX{S} did not implement its planned track system because it felt
that it lacked sulficient stalf to do so and because it had difficully operationalizing
the track assignment process.
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CIVIL SAMPLE WEIGHTS

Since the sample was selected at random from various strata or cells, cases in differ-
enl sampling cells had dilferent probabilities of being selected. Therefore, we cannol
simply average the survey results, giving each case equal weight, because each case
in the sample does not represent the same number of cases in the universe being
studied. And while we always must weight the sample cases, we must weight them in
different ways depending on the question being asked.

If the question concerns the average case in all pilot or all comparison districts com-
bined, lor example. then we should use “district size” sample weights that recognize
dillerences in the volume ol cases processed in different districts. For example, we
chose 75 high case calegory, general civil cases in both the A7 and the [L{N) districts.
Yet the number ol 1991 terminations of that group of cases in AZ was 330 and in
TLENT was 1,739, So cach such sample case in AZ represented 4.40 cases while cach
such sample case in ILIN) represented 23.19 cases. Tables A5 and A7 display
“district size™ sample weights lor the 1991 and 1992-93 samples, respectively.

Il the gquestion concerns comparison of different policies for managing cases at the
district level, where the district is the unit of analysis, then we should use “equal dis-
tricts” sample weights that give equal weight to the sample [rom each of the districts
rather than leting data [rom (he larger district overwhelm data from the smaller dis-
(rict. We have chosen to standardize these “equal districts” weights so that the aver-
age case in our sample has a weight of 1.00. This standardization is done by assum-
ing every district has case volume equal to 1/20 of our sample and by prorating the
“district size” weights proportionately, Note that every sample cell within the district
does not have an equal weight, because the sample selection probabilities vary
within a district by sainple cell and their relative weights must reflect this to calculate
district averages correctly. Tables A6 and A8 display “cqual districts” sample
weights Tor the 1991 and 1992-93 samiples, respectively.

Cases that reopen after being closed in the same district present a special sample
weighting issue. Our study is concerned with the entire life of a case in a district, not
just the first or fast portion of a case’s life. We count each case only once, not matter
how many times it reopens in a district. Our sample weights therelore must avoid
double counting reopened cases.

About 6.5 pereent of the 1991 pre-CJRA sample were cases that had been opened and
closed maore than once in the same district (only 0.3 percent of the 6.5 percent were
closed more than twice). We selected the 1991 sample based on any closure, not just
the final closure lor a case—whether or not it was a “final” closure was unknown (o
us at the time of sample selection, Thus, cases with more than one closure had a
higher probability of being selecled. We adjusted (he weights for the 1991 sample
shown in the above tables for the specific cases that were closed more than once and
then rescaled the “equal districts” weights so the average case had a weight ol 1.00 in
each district. The actual adjustment depended on how many reclosed cases were in
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Tahle A5

“District Size” Sample Weights: CY1991 Terminated Civil Cases
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. ypeof Case Category and Managemoent Approach

Ceneral

CiNolrack)

Medium
ERil
a5l
1.5
L.a4
206
1064
2641
390
4.05
3.50)
w75
16.61
25,63
5.060
20495
4T
KA
21.52
413
3487

General
Arh, Refer

I[:gh _m\_ \flT'dlungh - Total
440 9.13
2437 AH.62
T8 .40
[.43] 309
L.&0 457
LI 11.86
23,149 32.26
443 (3,64
MR 7.206
252 382
7.41] 1.6
TL530 [4.33 Bl 433 16,044
14.5% 20.24
EELA 4.400 .00 5.08 7.74
KR! 14,50 2515 b 35 26.97
427 7.07
343 h.5%3
13.41 2808
.80 5.28
3845 5.406
11.94

13.85

12.92

the 1991 sample in each district but averaged only about 3 percent. That is, the 6
pereent of the cases (that closed twice had their weights cut in half because they were
twice as likely 1o he selected and hence overrepresented in the 1991 sample. The
post-CIRA 1992-93 samiple did not have this issue, because we selected only cases
having their first opening in this district. Reopenings of an old case did not trigger
selection for the 1992-43 sample. When we calculated the weights for the 1992-93
sample, we used the number of new filings in the district, excluding cases thal were

reinstated or reopened,

Finally, il a particular lawver on a case represented more than 20 litigants, then we
sampled only 20 for our litigant surveys, and litigant responses for those lawyers-
cases were weighted to reflect the number of total litigants represented by the 20 se-

lected.
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Table A6

“Equal Districts” Sample Weighis: CY1991 Terminated Civil Cases
Average Sample Case Weight = 1.00

Type of Cuse Category and Management Approach

General General
Minitnab (No Track) ~Arh.Reler
hsurice o Low  Low  Medium High Low  Medium  High Total
AL 2,68 (.84 0.62 0.46 0.496G
CAIC) | 416 0.63 .94 .64 1.02
CAlS} 1.61 1.09 (184 O.47 .03
131 473 0.648 (.61 0.32 1.00
FLINY 306 0.17 0.449 .44} 1.03
GAIN) .67 .76 .93 {187 133
LIN] .44 1LE7 .81 7l .99
1NN 2.50 (.62 0.5l (.75 1.3
K13 247 0.4 57 0.54 1.02
KY (W) 2.0 0.2 (.61 0.51 1.02
MD 1.t (.84 .81 .52 0.97
NY(E) I.h2 Lad LG (LG5 0.84 .38 0.52 0.94
NY(8) {1.494 .78 .19 .57 0.94
QKW 229 .53 0.79 0.67 .53 0.7% 0.67 1.2
PACE] 103 N6 R 1.0 0.71 0.92 .22 098
A 244 077 (119 0.62 1.03
TIN(W) 2 0.74 (.64 0.63 1.02
TX(S) L.Af3 (LED 0.88 (L63 0.94
1T LAd .37 0.81 .94 1.03
WIE] 2,18 .85 073 .75 103
Pilut 1.oo
Comparizon 1.0o

Towal 1.og

CRIMINAL CASE SAMPLE SELECTION

While criminal cases are not the prime locus of this CJRA evaluation, we are con-
cerned about the impact the criminal case workload has on civil case processing.
Consequently, we need to know how much judicial work time criminal cases require,
and a sample of criminal cases is needed. We therefore conducted a new judicial
time study on about 1000 criminal cases {(about 50 cases and all defendants on those
cases in cach of the 20 pilot and comparison districts}.

We stratified cases according to a taxonomy of offenses that identified each case as
being une of the following types (given in descending order of seriousness): crime
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against a person; drug or narcotic charge; property offense; and other,'? Because
sume cases involved muliiple defendants and multiple charges, our classification
scheme assigned cases to strata according to the most serious offense committed by
any ol the defendants, For example, il a case involved two defendants, one charged
with murder and the other with narcotics sales, then the case is categorized as a
crime against a person, Similarly, if the case involved one defendant charged with
being an illegal immigrant and the sale of narcotics, then the case is categorized as
tnvolving a drug crime.

Our primary interestin gathering criminal case data is in estimating the time spent
on eriminal cases. Because previous studies found that the time spent on criminal
defendants and hence criminal cases depends on the nature of the offense, we chose
to use a stratified sampling plan to improve the precision of our estimate and avoid
being swamped with all one type of case in a district (such as might happen if 50
immigrarion cases were ali filed the same day in the district). We chose these four
particular offense-related strata because of the varied nature of the crimes and pos-
sible sen(ences create different requirements on the court, and we expected his
would indluence the average time spent on each defendant.

For cach district and cach ol the four strata, we determined a sampling quota within
the total of 50 cases based on the number of cases of that type filed in the district
during the 1990 calendar year. We used 1990 o establish our quota because it was
the last year for which we had the necessary counts of cases for determining the
quota. We sel the quota for each strata proportional to that struta’s share of the total
number of cases for the district. For example, suppose in District X that 50 percent of
the cases in 1990 were drug cases; then our quota for drug cases in District X was 25
CAses,

Clerks in each district sclected the sample cases, using the quotas and explicil in-
structions for selecting sample cases provided by RAND. Beginning in 1993, district
clerks classilied cach criminal case according to the scheme discussed above and se-
lected cases from each strata until the strata quotas were met. In most districts, it
took from two weeks 1o four months to fill all quotas.!? Hewever, because ol a lim-
ited number of criminal cases led during the selection year in one district, only 43
cases had been selected after 18 manths when we stopped the sample selection.

F2vne Administrative Office offense codes used for the category of crime against a person were assauft
(IR0 B30 escape and prison oflenses (F310-733 60 extartion, racketeering wid threats {7400-7101,
SEZET hotmicide [0T00-03 1L, OGN kidnapping (7600-7611), robbery (1 130-1400); sex offenses (G100~
300 and violatings of civil righes (990189023 The offense codes calegorized as drug or narcotic charges
were diogs awd Brug Preventon amd Control Acr (5500-6410]. Property offense codes were burglary,
teaking and entering {2100-2400]); larceny and theft IO0-38007; embezzlement (4 100-13800: taud
(ST D=8 o thedt (510052000 Torgery and counterfeiting (00-5800); arson (79 H0Y; and malicious
destruction of propery (72400, All other offenses were classified as "other.”

¥ e classification of vach cise with mudtiple defendanes and/or smultiple Biing oftenses inlo one of the
four cutegories by the elerkes was sometimes difficudr, Uhe final number in each category i a district's
sample wis sometimes slighily different than the quota, Flowever, the saniple strata welshrs we devel -
aped were based on the actual suple in compaisan w e actual filings, as discussed in the next section.
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CRIMINAL SAMPLIE: STZE

Table A9 gives the number of sample cases by district and offense strata. The total is
1033 cases. I'he number selecred per district ranged from 43 (in one district with
very few criminal filings per year) up to 60 (in a district that inadvertently selected
several more cases than we requested). Some criminal cases have more than one
defendant, and we sclected all 1486 defendants on the 1033 cases in the sample.

CRIMINAL SAMPLLE WEIGHTS

Since we randomly selected cases within four categories in each district, and since
the number of cases filed in each of (he four categories in each district varies
markedly from year 10 year, we need to develop sample weights to combine the data
appropriately, To ensure that our estimates reflect the criminal caseload mix during
the time period that most of our ¢ivil sample cases were being processed, we devel-
aped criminal sample weights using criminal filings data [rom October 1992 through
September 1994, The “district size” weight is annual number of cases filed in the
strata divided by the number of cases we selected from the strata. That is, it half of
the annual number of cases in a strata were selected then the weight will equal two

Table A9
1993-94 liiled Criminal Cases in CJRA Sample

S;Im_ .;:119. Size by ()fl'em;{_}:

sl pesoual _ Drug  Properry | Other _ Towl
AL q 21 14 i R2
CIALC) 14 7 25 7 53
(AL 3 R 4 12 ol
131: 2 28 12 | 13
FEIN) H 17 24 | 53
(IAIN] K In 23 12 RO
110N 5 ] 41 4 hd
1M ING ) 11 24 11 Y
KY{ED f 14 P4 10 50
KXY W A 14 25 16 318
B n 3 13 14 5l
NY (RS 2 23 i1 4 ]
NYIS) 2 14 24 8] i)
[SINAAY q 15 18 13 A1)
PAE 3 13 28 # 52
PACM 12 12 17 0 a1
T™(W) 3 22 1B 3 44
I'Xi% 2 20 13 15 AR
1rr 12 9 21 14 o3
WIHE b 11 17 R nl

Towl K = 1 81 191 1,033
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because cach selected case represents two cases filed annually. This weight is analo-
gous to the “district size” weight used in the sample of civil cases.’* The weights are
given in Table A.10. 15

Table A.1¢
Sample Weights: RY1993-94 Filed Criminal Cases

bisiet - Versonal _ Dwg _ Property | Other
AL 2350 i1.494 20.35 A7.(HD
A0 17.492 202 .50 47493
i) BN 204 2680 3r.o3
13- 450 [ XEY 4.24 [7.530)
FLING .M (R IR13] 4495 15.00
CIALND [3.50) 1817 023 21.83
1107 12.33 1i3.34 10,78 11.82
NN 1525 .64 1.36 7.5
Y (E) G ERETH 338 6.2
RY{WS 4.79 |38 .07 219
heip 13,24 720 Hhd 15.82
NYID 20,50 19.549 37.897 2867
MY S U7.7a fh.54 24.85 hH.G7
91 9445Y R.A8 T7.24 1.2 9.454
[PAE) 2275 19203 .45 9.96
1AM 4435 324 924 4.35
T (.08 4,50 7.0 18.38
TR Th25 27.22 | 7.07 2375
U 4,44 a0y 543 KT
Wk L 288338 A58 483

Myve used the Lwva-yedr annual average rather than a single vear becanse nu single vear clearly represents
the primary time trame in sehich the sample of ¢ivil cases was being processed. In addition, there is a huge
vear-ig-year fluctuarion in the distribution of eriminal cases, so we fell using the nwo-year annual average
will stabilive (he estimates, somewhat, and hopefully provide weights that better reflect the distriburion of
cases during the entire period ol interest,

[51m some districts. the mix of criminal cases filed In Ocrober 1992 through September 1994 differed
tarkedly from the corresponding mix of cases from 1990 that we used 10 set our sample quotas, These
differences rellect the large vear-to-year vaciation in the distribution of criminal offenses and cases pro-
cessed by different tederal disivicl courts. This eariation arises in part because of the volatility al the
eriminal offenses and in part becanse ol the relatively small number of criminal cases per year in some dis-
iets.






Appendix B

SURVLEYS CONDUCTED

For the main sample of 10,000+ civil cases, we attempted to survey all 19,000+
lawyers' and all 40,000+ litigants. We also surveyed the judges on the 5,000+ cases in
the 1992-93 sample 1f the case closed before January 1996, when our last surveys
were mailed. Hacl of the 20 chief judges provided us with cover letters for (he surveys
encouragig lawyers and litigants to cooperate (1hese were personalized (o cach
lawyer and litigant by RAND using master form letters from cach chief judge). By the
end of February 1996, we mailed the third and final reminders to all survey recipients
who had not yet responded. The last date for acceptance of survey responses for
analysis was April 2, 1996. Complete responses (o our surveys were received from
about two-thirds of the judges, about one-half of the lawyers, and about one-gighth
of the litrigants {about one-quarter of the litigants for whom we had addresses).

Table B.1 shows the number of people surveyed in each sample, and subsequent ta-
bles in this appendix will provide details ol the completion rates for cach type of sur-
vey. Following the discussion on completion rates, we discuss issucs of nonresponse
and weighting w adjust for known differences between respondents and nonrespon-
dents.

Table B.1

Sample Sizes tor Survey Data Collection

1491 Sample 1992-94 Sample
Survey Type Hefore CIRA - Alter CJRA Pilot Plan Towal
Clases, mado evilugtion 5, 1449 5,242 1,371
[uelivial officers U 281 281
[Cuses) 5,224 {0,222)
Lawyers, main evialuation v 9,423 15,200
Litigants, main evaluation - oy LAy A0,220

Lf there was more than one lawyer tor a litigant. we surveyed rhe lead counsel. Tf (he fawyer surveyed in-
dicared we should have surveyed some other lawyer Tor this litigant, then we also surveyed that other
lawyer,
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Judge Survey

After closure of cases in the 1992-43 sample, judges were surveyed. Only 7 percent of
the cases were still open in January 1996 when we mailed our last judge surveys, and
a total of 281 judicial officers have been surveyed regarding 4,872 closed cases.
Completed survey responses have been received from 251 judicial officers regarding
3,280 closed cases. The completion rate is 89 percent of the judicial officers, and we
received completed surveys for 67 percent of the closed cases.

Our procedure was 10 mail a questionnaire to the judicial officer along with a copy of
the docket for the closed case, then send a reminder one month later, If the judicial
officer did not complete the survey within two maonths, then a RAND letter was sent
atong with another copy of the questionnaire.

Tahle B.2 shows the number of closed cases by district for which the judge was sur-
veyed and by the number of completed responses.

Tahle B.2

Judge Survey Response Data for 1992-93 Civil Case Sample

Complele as Percent of

Adistrics Tow Cases  Closed Cases. Number Complete Closed Cases
AL 252 229 112 A%
CAL) 24 272 1537 LAY
CALS) 250 245 111 iR
[}t 251 241 172 1%
FLIN) 267 240 176 3%
GAN) 7T 270 192 7%
[LING 250} 230 131 5%
NN 253 210 150 63%
KY () 249 228 159 0%
KW (b} 251 229 107 7%
M1 260 57 207 84'%
NY(L) 254 225 184 B2
NYSI A2 b 1497 T
CINW 252 294 220 8%
PACE] auy 2606 227 BG%
PA(M} 250 240 193 80%
TN an2 243 124 5%
TRS) 472 265 124 8%
ur 451 205 170 1%
W) 450 233 123 53%

Total 5,222 1,872 3,280 BT
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Lawyer Survey

In addition (o surveying lawyers on closed cases in both the 1991 and the 1992-93
civil case samples, we also surveyed lawyers on the 7 percent of the 1992-93 sample
cases that were stll open in January 1996 when we did our final surveys. The January
1996, mailings for open cases used a RAND cover letter rather than (he chief judge
cover letter. For these cases that were siill open, the lawyers were asked to indicate if
the case had closed since December 1995, and if not, then the lawyers were asked to
fill out as much of the questionnaire as possible {recognizing that some information
is not sensitive and can be provided, some intormation such as the total legal fces
and expcoses are not available yet, and some information such as their views an
monetary stakes may be considered oo sensitive to provide because of the ongoing
litigation.)

For the 1991 sample, we have received 4,870 completed lawyer questionnaires, which
is 50 percent of the lawyers named on the dockets for the sample cases. The re-
sponsc rate [rom lawyers who potentially could have completed the survey was 58
percent. By “potentiaily could have completed the survey” we mean we mailed a
survey to the lawyers, they received it, and they were able to respond. We did not
consider the lawyer a potential respondent if the case was reported to be reopened
and still open or on appeal, if the case was transferred to another court outside the
district, or if the lawyer was unable 1o respond (because, for example, the lawyer was
deceased or unavailable, the survey was undeliverable at the last known address, in-
formation on the case was no longer available to the JTawyer because it was in cold
storage, or the lawyer said he or she had litde or nothing to do with the case.)

Forthe 1992-93 sample, we have received 4,061 completed lawyer questionnaires for
closed cases and 252 for open cases. The completion rate for all lawyers on closed
cases was 47 percent, and the response rate from the lawyers who potentially could
have completed the survey was 60 percent.

Tables B.3 and B.4 show (he final counts of the number of lawyers surveyed and the
number of completed responses, by district for the 1991 and the 1992-93 samples,
respectively,

Litigant Survey

For the 1991 sample, we have 2,824 completed responses, about 14 percent of the
litigants in the sample. One major factor keeping the response rate down is the fact
that we have addresses for only 61 percent of the litigants in the 1991 sample.? The
response rate from all litigants with addresses was 23 percent, while the responsc

2We received litigant addresses from three sources: (1) from the docket as we were preparing the surveys
{rvprically o few dezen addresses in each district, including the peo se litigants whaose addresses are almnost
always on the court docket): (2} from the lawyers we surveyed (although less than half of those who com-
pleted our survey also gave us their tigant's address); and (3) from the district case files or a (orm lawyers
are supposed 1o till our ar fling in some districts. {After we have exhausted the potental of the first two
suurces, wi asked the districr to look up addresses in the case files.)
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Table B.3
Lawyer Survey Response Data for 1991 Civil Case Sample

Complete as Percent

Pisoier _ Towl Lawyers Number Complete . ofTotal
AY LEIGHY £ 40%
LA 428 164 349%
CALS} 477 218 46%
[k a7 323 59%
FLING A85 204 52'%
RTINS A0 270 a0
IEREN a4 208 AR
NN 4482 5] 2%,
KY(E) ali 200 41%,
BIY (W) 345 274 510
MDD 455 230 3%
WY 429 184 494
NYIS) 390 172 A%
KAV 524 347 651%
P A% 217 44%,
AN 2l 2 45%,
TN 425 215 ol
RS alh 281 5Ot
ur A04 301 3%
W] 402 215 BREN

Torat 9777

LET LG

rate from litigants who potentially could have completed the survey was 35 percent.?
‘This 35 percent is substantially less than the comparable 58 percent lor lawyers, in
part because of the difficulty in finding the right person in an organization to send
the survey to and in parr because ol the existence of litigants who were named on the
case but had very tittle involvement because they were not one of the principal liti-
ganis.

Tior the 1992-93 sample, we have 2,264 completed responses from about 13 percent
of the litigants on the closed sample cases. For the 57 percent of the litigants whose
addresses were oblained, the response rate was 24 percent, while the response rate
from litigants who potentially could have completed the survey was 32 percent.
Litigants were not surveyed about open cases.

313}; “litigants who potentially cuuld have complered the survey,” we meai we had an address und mailed a
survey 1ot ltlgant, they received it and they were able to respond. We did not cunsider the Jitigant a
potential respondent if rhe case was reported (o e still open or oo appeal, itansterred to another court, or
the litigan was unable 1o respond (because, for example, the litigant was deceased or unavaikahle, the sur-
gey was undeliverable st the tast known address, information on the case was no fonger availabie 1o the lit-
igant, or the liligans said he o she had e ornothing to du with the case).
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Table B.4

Eawyer Survey Response Data tor 1992-493 Civil Case Sample

* Number ifﬁniplele as
Total Lawyers on Number Complete on Pereont of
District Lawyoers Closed Cases  Complete  Closed Cases Closed Cases
AL b2 R 21 1494 2%
CALL A7H 454 143 178 39%
CAR) A0 a97 [13) 153 9%
1311 3 460G 275 270 3%
FLIND A3 359 140 164 A7
GAIND 487 474 226 221 A7
1E(N) 445 2494 215 198 0%
IN(NG 440 A7 203 191 47%
KY(1} b 465 2449 a24 A8%
KY (W) 454 4] 202 216 49%
MD Ak 423 246 238 6%
NYTL) 25 aBh 159 A2 39%
NY(5) alG 418 178 154 37%
KW il Y 304 302 50%,
PPA[E} Al 492 194 198 A0
A EHY 447 204 199 A6%
TN(W) 444 421 0 181 A3%
TX(S) Sl a%0 198 186 35%
ur 457 18] 248 218 57%
WIE) 126 346 209 227 57%
Tead Y,123 #7010 4,313 4,061 47%

The problem in getting addresses was a known difliculty from prior litigant surveys
on other studies and was discussed with the Judicial Conference Court
Administration and Case Management Committee before we began this study. Both
we and the committee felt that the litigants’ inputs were so important that we should
scek them even if the response rate was low because lack of addresses.

Details of the number of litigants surveyed and the number completed by district are
shown in Tables B.5 and B.6 lor the 1991 and the 1992-93 samples, tespectlively,

ISSUES IN NONRESPONSE TO SURVEYS

Uncaltected survev data, whether due to nonrespense 1o a mailed survey or due to
lack of a correct mailing address for a litigant, has (wo potential negaltive effects on
any analysis. 1t increases the variability ot the estimates, and it may introduce hias in
the estimates. The variability of estimates increases because the sample size is re-
duced from the full sample to the responding subsample. Por cxample in the 1891
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Tahle B.5

Litigant Survey Response Data for 1991 Civil Case Sample

m“'_l.‘{)ml Total with '.\'Li-ﬁ.'il)er (I{)mpie.l.&-e as Cul'n.[;lelé as Percent

Dhistrict Litigants Address  Complete Percentof Total  of Total with Address
AY 1470 922 174 2%, 19%
CACH 845 403 7l B% 18%
CALS) [eIett A7 43 9% 25%
135 1,114 749 213 19"% 28%
FL{XN) 806 362 43 2% 26%
GANY 4] 774 141 21% 25%
LL{N) 1018 477 8l %, 19%4
IN{NG B0 594 IH) 16% 23%
K1} 9648 314 72 T 285
KY (W) a77 G432 17y L% 25%
MD B 752 174 20% 24%
NY(LE 3 470 B 10%, 18%
NY(§) 1063 754 114 114 5%
QKW L.624 FRY) 162 154, 29%
PALE) #i3 ToT 1] 9% 22%
IPA{M) 1,275 710 193 3 27%
TN THE 473 It 10% 21%:
TS hid Gl 122 12% 208
ur 1, (i Vil 220 21% 29%
WL} 45l 566 1537 1%, %

Toeal F40 12,088 26824 14% 23%

attorney survey, where we have approximately a 50 percent response rate, the stan-
dard error tor estimated means will increase by a factor of about 1.4 over what it
would have been had we observed all the data. Given a very large sample size and
reasonably little nonresponse, loss in precision (i.e., increase in variability) is not too
problemartic.

However, nanresponse bias may be problematic no matter how large the sample.
Nonresponse may introduce bias unless respondents constitute a random subsam-
ple of the total sample. There are two ways that respondents can deviate from a ran-
dom subsample. Firsi, there can be differential nonresponse across identifiable sub-
groups, with random nonresponse within each subgroup. For example, we found
thit lawyers are less likely to respond if their cases were over 30 months long than
they are for shorter cases. However, conditioning on length of the case, it may be
true that lawyers are equally likely to respond. Second, deviation from a random
subsample oceurs when, even afier controlling for variables that are known for ail
cases, nonresponse depends on variables that are only known for respondents. For
example, respondents who are more satisfied with the case outcome and case pro-
cessing might tend to be more likely to respond, regardiess of case length or any
other predictor variable known for all cases.
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Table B.6

Litigant Survey Response Data for 1992-93 Civil Case Sample

(','nmpkzr(-z"és (I(;}ﬁ“})lere as
Tertal Litigants on Lol with Number  Percent of Towal  Percent of Tolal
Districv - Lingants . Closed Cases Address Complewe Closed Closed with Address
AL AR BOT kit 148 15% R
) 1,17t 943 464 3l 5% %
AN 982 772 412 nhH T4 2%
[IE 10043 41z 571 143 16%, 28
FIL{ND 92 7Y 852 115 19% 32%
AN O8RS B66 7 tan 15% 23%
TLiN) fidd 77 Mo L) £ 18%
INGN) Hai by o1 152 2 1%,
Kyt W7 374 RLEN 116 17% 270
YW 1,014 ] A% 117 134 25%
M1 )i 23 ’12 140 144 20%
NY (1D ) Fss 547 S8 Hoa 13%
NY(S) RN | {17 [, 1B 128 12% 16%
OR{W) 1.00:4 B2 339 6 104 A%
1PALEY 1.070 L2 BHE 139 14% 21%
PAM; Uiy B 36 107 13% 22%
TH{W) Ha 21 212 BL| e 28%
TR(S) PTG HH5 506 92 165 18%
ar [T B0 S5 166 20M 3%
WIE} 455 B4y B47 183 2008, 30%

Toral 20,278 15,4889 11,535 2,264 1.3 24%

We used nonresponse weights to reduce the potential bias caused by diflerential
nonresponse rates that were correlated with characteristics known for all people who
were surveyed, as discussed below. To the extent that response depends only on
these observable lactors that are known for all people surveved, these weights should
remove most of the hias due to nonresponse. However, these weights cannot remove
bias associated with response that depends on fuclors known only (o the allorney or
other surveyed person {c.g.. satisfaction). Because we had many characteristics to
use for modeling nonresponse among attorneys and judges, and because we have
responses from about hall or more of them, we feel that lor attorneys and judges,
response is well modeled. Hence, we [eel that alter controlling for factors known for
all people surveyed, respondents represent a nearly random subsample. We cannot
verily the accuracy of this claim, and small biases could exist even when we use our
nonresponse weights.

For litigants we had an equally rich set of predictors known for each person to be
surveyed, but with only 11 percent and 14 percent survey complelion response rates
for aur 1992-93 and 1991 samples respectively, itis hard not to be suspicious of non-
response bias. Thus, while we have completed surveys from over 5,000 litigants and
we have no clear evidence that nonresponse bias exists after controlling for the fac-
tors included in our nonresponse models, we prefer (0 be cautious and believe that
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our litigant survey data should not be used lor inferential siatistical analyses. We
provide nenresponse weights and adjust the information in our descriptive tables to
account for known differential response among litigants, but we are not confident
that this will adequately remove all possible biases from these data. llence, we will
confine our analyses of these litigant data ro descriptive tables, and the information
in those tables should be viewed as suggestive rather than statistically delinitive,

Another method that we sometimes also used (o attempt to correct for any bias that
may exist is imputing values for the cach item of missing data for nonrespondents.
Thai methed is discussed in subsequent appendices where we discuss our analyses
of factors predicting outcomes such as time Lo disposition and litigation cosi.

We stress that for most variables known for the entire sample, there is no statistically
significant nonresponse bias. We also stress that we have multiple sources of data on
some respendent varlables, so that in the aggregate dataset, we know a lot more than
we know from a single litigant or lawver.

Finally, if there is residual bias that we cannot adequately adjast for, we can stll draw
valid policy conclusions il we belicve that any bias is consistent between the two sets
of data being compared. For example, if responding litigants in both pilot and com-
parison districts ave more likely (¢ be satsficd (han nonrespondents, and the
“satisfaction bias” is the same in both pilot and comparison districls, then the com-
parisons of the differcices between respondents from pilol and comparison districts
should be valid.

FACTORS THAT SIGNIFICANTLY AFFECTED RESPONSE RATES

We conducted analvses to investigate differential nonresponse rates. In these analy-
ses, we used conlingency lables 1o look at response rates for different groups with
various characteristics. The characteristics for which we had information on all or
nearly all persons surveyed were numerous, including: time to disposition of case,
nature of suit (e.g., (vpe ol torl, contact, prisoner. or other case), origin of case, case
procedural progress at termination, method of disposition, district, year filed, mailed
o named individual or organization address, referral (o arbitration, amount de-
manded, class action allegation, whether the case was transferred or consolidated,
average amount of judge work time lor the 1ype of case, which side won judgment,
basis for federal court jurisdiction, management approach, closure status, district pi-
lot or comparison, year of termination, type of litigant, type of lawyer, and whether
littgant had an avorney. For judges and lawyers, we also considered the number of
surveys cach person received.

Overatfwe found that, for most characteristics known lor all people surveyed, there
were not substantial significant differences among cither atorney or litigant re-
sponse rates. For example, no appreciable difference existed in the response rates
{for mailed surveys) for plaintiff itigants (24 peccent) or defendants (20 percent).
Similarly there was no difference in the proportion of lidgants for whom we had ad-
dresses 1o mail surveys in pilot districts (51 percent) and comparison districts (54
percent). And the average amount of judicial work required for the type of case had
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tittle effect on attorney response rates (46, 49, and 50 percent for high, medium, and
low judicial work cases, respectively). As illustrated in the examples, both the rates of
mailing of surveys to litigants and the response 1o mailed surveys by lawyers and liti-
gants were invariant tlo many characieristics.

There are some notable exceptions o this generalization, however, and they are dis-
cussed below lor litigants, lawyers, and judges separately.

Factors That Significantly Affected Lawyer Response Rates

There are seven variables that were associated wirh statistically significant diller-
ences i attorney response rates:

1. Time ro disposition,

2. District,

3. Number of fittgants represented by attorney,

4. Nuture of suit,

=1

. Number of sample cases involving the attorney,
B. Transferred cases, and
7. Consolidated cases.

Furthermore, cases from our 1992-93 sample that were open at the time of our final
surveys had significantly lower response. All 1991 cases had been closed ar least once
at the rime of our study (although 14 of the 5,149 were still in a reopened or appeal
status at the tme of our final surveys).

Excluding the open cases {rom our 1992-93 sample, cases that closed within 12 to 18
months from opening yielded the highest lawyer response rates (50 percent versus 45
percent for other cases that closed carlier or later than that time period]. Response
rates varied by district from a high of 64 percent (e a low of 39 percent in 1991 and
from 58 percent 1o 35 percent in 1992-93. Cases with once or two litigants in 1991 had
the highest response rates, ahout 51 percent, and those with greater than 10 had the
lowest rates. 42 percent,. The palterns were similar bul less pronounced in 1992-93,
Lawvers from personal injury tort cases tended to have lower than average response
rates in both 1991 and 1992-93, and attorneys on contract-recovery cases had higher
than average response rates in both samples. Atlomneys with onc or two cascs in our
sample had the highest responses rates, and rates declined as the numbers of cases
the attorney had in our sample grew, Attorneys for both transferred and consoli-
dated cases had lower response rates, 33 percent and 38 percent, respectively, for
1991 and 2! percent and 44 percent for 1992-93. This compares to 50 percent for
other cases in 1991 and 48 percent for 1992-93.

To aveid bias in our estimates resulting from this dilferental nonresponse, we devel -

oped nonresponse weights for responding atlormeys., We used the variables listed
above w construet logistic regression models for an attorney’s propensity 1o respond.
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For each responding attorney, the model yields an estimated propensity to respond,
p. Our nonresponse weight is 1/p. ‘The motivation for this weight is as loHows: Few
attorneys with a fow propensity to respond actually respond; hence those that do re-
spond must represent a larger number of nonrespondents and receive a higher
weight. Alternatively, most attorneys with a high propensity to respond do actually
respond and so those that respond represent fewer nonrespondents and receive a
lower weight.*

We created our final analysis weights as the product of our nonresponse weights and
our sampling weights (see Appendix A for a discussion of the sampling weights). The
weights were truncated at the 95th percentile of this product in 1991 (90th percentile
in 1992-93) to avoid extreme varialion in weights that can result from a combination
of low response and undersampling for some types of cases and persons surveyed.

Factors That Significantly Affected Litigant Response Rates

We analyzed the response process for litigants as a two-stage process. First, we
needed an address and a closed case before a litigant survey could be mailed. We
had the address for aboul 60 percent of litigants in the 1991 sample and about 57
percent of the litigants in the 1992-93 sample. Second, given that we had an address
and the case was closed no later than December 1995 so that we could mail a survey,
a litigant could cither respond or not. Of those litigants to whom we mailed a survey,
about 23 percent responded in both samples. Thus, we have completed surveys from
a combined total of 14 percent of the litigants in our 1991 sampie and 11 percent in
the 1992-93 sample. We modeled this as a two-slage address/response process be-
cause the {actors that contributed to our ability to mail a survey differed from those
that contributed to a litigant’s decision to respond. Also, we were concerned that
some factors contributed to both address availability and responses but in different
ways. For example, the PA(E) district required litigants’ addresses at the time of case
filing, so we had a very high mailing rate for this district. [lowever, large urban areas
typically had lower response rates to our mailed surveys,

Madel for Address Availability for the Litigant Survey: The following 11 factors were
found to contribute significantly to our ability to mail a survey to litigants:®

1. Attorney status: pro se; no attorney identified in court files, but not pro se; at-
torney identified but no attorney response to our survey; and attorney identified
and attorney responded to our survey,

201 a discussion of nonresponse weights, see Little and Rubin {19871,

M1 1993 we did normail surveys (o litigants from open eases. However when modeling nonresponse, we
rreated these cases as eligible respondenis. We specitically did not include an open flag in our model so
thar vur response weighis would apply te livigants from both open and clused cases, even though wi know
rhar litigants from open cases bave no probability of receiving a survey.  Our response weights are
appropriate lor carrecting nonresponse bias provided that, given the predictors used in our model, the
respentses of Htigunts from open cases would not differ systentaiically froin the responses of litigants in
similar bur closed cases. For examiple, if litgant costs are higher in long cases but not subsiantially higher
in open cases than in the long but closed cases, then owr weights would provide unbiased analyses of
lifigant casts.
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2. District,

3. Jurisdiction: U.S. defendant, or other basis of jurisdiction,
4. Number of litigants involved in the case,

3. Lengihof case: 13 to 24 months, or other,

6. Nature of suit: Pl tort, contract, prisener, bankruptey or intellectual property, or
other,

7. Transferved case,
8, Cousolidated case,
9, Litigani type: government, privale organization, or individual,

10, Name of individual is known (i.e., not just government or private organization
name), and

1. Management approach: complex track, minimal management track, or arbitra-
tion.

Because addresses were readily available lor pro se litigants who were proceeding
without an attorney, the mailing rate was very high {95 percent in 1991 and 90 per-
cent in 1992-93) for these litigants. This result was invariant to other charactleristics
ol the case and hence we modeled these litigants” address availability separately from
other liigants. For the remaining litigants who were not pro se, litigants with no at-
torneys identified in the court files had the lowest address availabilily rate (43 per-
centin 1991 and 39 percentin 1992-93). Not having an attorney named in the court
file may happen if the litigant either did not hire an attorney or if the litigant had an
attorney but the case terminated before the attorney made his or her existence
known o the court. Litigants with nonresponding attorneys had nearly as low of a
rate (12 percent in 1991 and 39 percent in 1992-93), and lirigants with responding
attorneys had the highest rate of address availability (68 percent and 57 percent in
1991 and 1992-93, respectively). This was due to the fact that we asked the attorney
for the lidgant address, in addition to checking in the court file.

There wus considerable variation in the address availability rate by district. In 1991,
the highest rate was 87 percent for litigants who were not pro se in PA(E), which re-
guires the address of litigants when the case is filed, and the lowest was 25 percent.
In 1992-93, MD> had the highest address availability with 81 percent, while the lowest
rate [rom any district was 13 percent. In 1991, we had a 13 percentage point lower
chance of mailing to U.5. defendants than to other litigants because we often lacked
an individual's name and could not send the litligant survey (o a4 current government
cmplovee who knew something about the case. This problem did not exist in 1992-
83 and we found little difference among address availability belween government
and private parties,

Cases that terminated quickly or lasted a long time had about a 10 percentage point
lower rate of address availability than cases that closed after 13 to 24 months {about
58 percent as compared o 68 percent in 1991, and 46 percenl as compared to 56 per-
cent in 1992-93}. This probabhly is duc to short cases having less information in the
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court file, and hence less likelthood of finding an address there, and due o a lower
responsce rate lrom lawyers on longer cases.

In 1991, personal injury tort cases had the lowest address availability rate (50 per-
cent), followed by bankruptey and intellectual property cases, Contract cases had a
higlier mailing rate than either of these previous types of cases, but it was lower than
for prisoners ov others. In 1992-93, the address availability was again lowest for per-
sonal injury lort, product liability cases, and bankruptey cases, but miscellaneous
other cuses, prisoner cases, and civil rights cases also had relatively low address avail-
ability. In 1992-93, contract cases tended have the highest levels of address avaii-
ahility (above 3 percent).

In both years, consolidated and transferred cases had lower address availability.
Also, in both years, the mailing rate went down as the number of litigants on the case
went up. This is most likely the result of a greater number of peripheral litigants.
Finally, in §992-93 addresses were more likely to be available for cases sent to arbi-
tration (71 percent compared to 45 percent),

Model for Response Given That a Litigant Survey Was Mailed: The following factors

contributed significantly to response Lo mailed litigant surveys:

1. Attorney status: pro se; no atlorney identified in court files, but not pro se; attor-
ney identitied but no atrorney response o our survey; and attorney idenlilied and
attorney responded (o our survey,

LDristrict,

Number of litigants involved in the case,
g

L

Number of lawyers responding on entire case,

5. Nature of suit; personal injury product liability; contract (recovery, other, and
miscellaneous); prisoner; civil rights, not prisoners; or other,

6. Translerred cases, and
7. Pype of litigant: government, organization, or individual.

Litigants with no attornevs ot with nonresponding attorneys tended to have the low-
est response rates (12 and 16 percent, respectively, for 1991 and 14 and 21 percent for
1992-93) and litigants with responding attorneys had the highest rates (27 percent [or
1991 and 19492931, 1n 1991, pro se litigants fell between these two groups with a 25
percent response rate. The response rate for pro se litigants was 28 percent in 1992-
93. The differential response rate lor mailed litigant surveys s consistent with our
expectation that litigants without named attorneys, and not pro se, would have m-
ited involvement in the cases and be less likely to respond.

There was considerable variation in response rates across districts. The range was
from 7 1o 36 percentin 18991 and 13 to 31 percentin 1992-93,

The probability ol a litigant responding increased slightly with the number of attor-
neys responding on the case but decreased with the number ol fitigants on the case.
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Given that the number of litigants on a case ends to correlate positively with the
number of attorneys, it may appear surprising that a greater number of litigants indi-
cates lower response but a larger number of responding lawyers indicates a higher
response. However, the number of altorneys responding is not highly correlated
with the number ol litigants (r=0.26). Hence, given the number of litigants, there is
variaton in the number of attorneys who respond, and greater attorney response
corresponds to greater litigant responsce. ‘This probably occurs because some liti-
gants will consult their lawyers before responding, and lawyers who respond are
more likely to approve of their litigants responding,

Litigants involved in personal injury product liability cases had the highest response
rate {29 pereent in 1991 and 28 percent in 1992-93). In 1991, Titigants in miscella-
neous or other contract cases (i.c., not in insurance or recovery contraci cases) had
the lowest response rate (18 percent), while litigants in contract-recovery cases had
the lowest response rate in 1992-93 (3 percent). In 1991, 22 percent of litigants on
prisoner cascs responded (26 percent in 1992-33), and about 24 percent of litigants
in civi] rights cases not involving prisoners responded (27 percent in 1992-93). Also
in 1992-93, government and individual litigants responded less [requently than pri-
vate organization litigants (21 percent compared (o 28 percent).

Our nonresponse weights for litigants are conceptually similar to those lor attorneys.
For each responding litigant, the weight cquals 1/p where p denotes the propensity
to respond. For litigant respondents, our estimate of the propensity ta respond
equals the product of our estimated address availability for the litigant and our esti-
mated propensity to respond given that we have an address. That is p = p{(A)*p(R),
where p(A) denotes the probability that we find an address and p{R) denotes the
propensity to respond given that we have an address. The final weight for a litigan is
the praduct of the nonresponse weight and the sampling weight. As discussed above
for lawyers, we truncated the largest weights to reduce variability in our final esti-
mates for litigants.

Iactors Thal Significantly Affected Judge Response

In 1992-93, we surveyed the judge assigned to each case in our sample, Overall we
had « 67 percent completion rate [or judges for closed cases (they were not surveyed
for cases that werce still open in January 1996). We found that the response rate [or
judges dilfered across five factors:

1. Transterred cases (in or out of the district),

2. Consolidated cases,

3. Time 1o disposition,

4. District, and

5. Number of surveys the judge received.

Judges responded less often for ransferred cases than for other cases (49 percent
compared 10 64 percent). Judges also responded less often to consolidared cases (43
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percent compared to 63 percent). Judge response rates declined as time to disposi-
tion increased (72 percent response for cases lasting Jess than 6 months and oniy
about 30 percent for cases lasting over 24 months). There was considerable variation
among districts in the judge response rates. The high was 87 percent in OK{W) and
the low was 43 percent in KY(W). Judges who received a large number of surveys also
tended to respond to fewer of those surveys (since the sample size was about the
same in each district, smaller districts had a much larger number of sample cases per
judge).

Using these factors, we estimated a propensity to respond for each case and used
thesc estimates to create a nonresponse weight using the procedure described above
for attorneys.



Appendix C
_ RECENT TRENDS IN FEDERAL DISTRICY COURTS

INTRODUCTION

The situation in the federal district courts has not been static in recent years. Signifi-
cant changes have occurred over time in the (ype and number of cases filed, and in
when and how they have becn terminated,

The purpose of this appendix is twofold: first, to set out the conditions all courts
were operating under prior to and atter the implementation of CJRA; and second, o
examine our two initial groupings of districts (“pilol” and “comparison”)! to see il
any critical dissimilarities appear to exist.

To understand what the effects of the Civil Justice Reform Act may have been upon
casc processing, we need to understand the compaosition of the business of the fed-
cral district courts. While we have an extensive sample of over 10,000 cases from
which 10 cxplore the effects ol varying managenient technigues, litigation js influ-
enced not only by the actions of the judges, lawyers, and litigants involved with each
sample case but also by the demands upon a district’s resources by other cases,
criminal as well as civil.

Though the trend information presented here is useful for understanding changes in
the district court environment, one should not make judgments about the impact of
the CIRA pilot program solely using this information, Factors other than the aggre-
gated data presented here must be considered in e¢valuating the pilot program and
various case management policies. Qur mullivariate analyses, presented elsewhere
in this report, consider the variables discussed in this appendix.

DATA SOURCES AND METHODQLOGY

Our primary source of information is the Federal Judicial Center’s Integrated Federal
Courts Data Base (IDB), which we modify so that we have a single rccord for cach
case regardless of the number of reopenings of that case. We concentrate on cases

Pi'he charts and tables betow grnerally present aggregare district-level data in the groupings of 10 pilot, 10
comparison, and all 84 diswicts combined. The residual category of "other” (i.e., neither pilut nor compar-
isan) is not shoiwn,

129
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filed or rermiinated on or after Qctober 1, 1986, and generally present our dala by
“reporting year” (RY) ending September 30.

Each year, ithe Administrative Olfice of the United States Courts (AQ) produces a
number of useful compilations of tables and charts that document civil filings and
terminations (as well as (he year-end pending caseload).? Much of the data con-
tained in those reports comes [rom forms submitted by the various districts for cach
case’s opening {the "JS-5" Filing Report as well as the *)S-44" Civil Cover Sheet) and
closing (the “]S$-6” Termination Report}, Because a civil case can be closed and then
reopened a number of imes for varying reasons, more than one JS-5 and JS-6 report
may be submitted to the AG by a district during a case’s “life” (i.e., the time from the
first opening to the latest closure). These reports contain summary information for a
case that include such ilems as the dates of opening and closing, basis of federat
court jurisdiction over the parties and the subject matier of the dispute (e.g., diversity
of citizenship/amount in controversy, the Uniled States as a party, federal question
jurisdiction), case type using a set of about 100 codes {e.g., 110 is for actions involv-
ing insurance contracts, 355 is for personal injury tort actions in vnlving motor vehi-
cle products liability issues, and 442 is for actions involving employment civil rights),
the amount requested from the defendant in the complaint, the point in the litiga-
tion process where the case terminated (e.g., during a jury trial), the method of dis-
position (e.g., a ransfer to another district court), and other data.

As part of s Integrated Data Base Project, the Federal Judicial Center’s Research Di-
vision [FJC) obtains computer files containing the Administrative Office’s opening
and closing data and creates files that unily the case-level forms into a single record
for each termination in a case’s life (if the case is pending at the end of the last ycar of
complete data, a similarly structured pending record is created except that data fields
relating Lo the case’s termination, such as method of disposilion, are set to a missing
valued. After ihe data are converted, standardized, and checked for obvious errors,
the Imegrated Federal Courts Dala Base (IDB) is then released by the FIC into the
public domain and is available from the Inter-University Consortium for Political
and Social Rescarch in Ann Arbor, Michigan.

Besides the data for the civil business of the federal district courts, the FIC also pro-
duces a set of parallel 1DB files for eriminal cases. The steps outlined above are re-
peated for each criminal matter filed or rerminated (except that the forms used are
the "1S-2" Criminal Case Opening Report and “J5-3” Criminal Case Termination Re-
port).

Generally, tables and charts published by the AQ and the FJC are done so by report-
ing year (RY) ending on September 30.% Because ol the special needs of (his study,
we were provided access Lo the latest available version of the civil case 1DB that had
all filings and terminations [rom July 1, 1970, through December 31, 1995.

zSzze, for example, Administrative e of e Dndted States Courts (194890, §95430).

SPror o WY 1992, the AQ and FIC used a year-end dace of June 30 Tor 108 data. Reports published prior to
that time often refer (o "tiscal™ or “statistical” year, and care should be exercised when comparing data
aggregated by reparting year in 1lis document witl carlier studies,
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[n this appendis, we use the 1DB o give us the best possible picture of the demands
upen and ourputs from the federal district courts before and after the inception of
the CIRA of 1990, This inchades all cases cither [liled {cven if still pending) or termi-
nated (regardless of when filed) from RY1987 through RY1995. An carlier RAND re-
port presented an analysis of civil litigation in federal district courts for cases filed
between 1971 and 1986.7

As mentioned earlier, a civil case may have more than one opening or closing report
form sent to the AG hy the district. While the vast majority of cases are opened only
once, ahout 4 percent are opened 1wo or more times. For example, after a case is ini-
tially filed in a federal district court, the judge may rule for the defendant on a motion
for summary judgment. AJS-3 s generated at the dme of first filing and a IS-6 is sent
o the AQ alter the case “closure.” Subsequently, the plaintiff appeals the raling to
the Court of Appeals and is successful in having the judgment overturned. The re-
manded case continues at the district court level, with the original docket number,
and another J$-5 is generated. When the case is clased again laler, yet another }5-6 is
crealed. Similar results can oceur if the defendant defaults but later successfuliy re-
opens the case for good cause shown, if an anticipated setdement resulting in a vol-
untary dismissal falls through and the plaintiff restarts the prosecution of the matter,
or a host of other common scenarios.

The problem for the researcher in the situations outlined above is that the FIC's 1DB
file would then contain two or more records with the same docket number. Each of
these records would accurately describe the history of each portion of a case's life
where the matier was actively being litigated in the district court but each separately
would not give a complete picture ol the case or the actual beginning and end of the
district courd’s involvement with the case. For (hese reasons, we decided to create a
single record for each actual case (i.e., same filing year, office, and docket number)
regardless of the number of records found in the TDB.

This means that our tables and figures of filings and terminations will differ from
those found in reports published by the AO and the FIC by about four percent.® Ad-
ditionally, with Judicial Conference approval, this study excludes ashestos cases, and
they are not included in our analysis of systemwide time trends here because this
case type is unique and receives special Mulli-District Litigation (MDL) manage-
ment.b

We have also performed a similar process to collapse multiple criminal case open-
ings for the same case and defendant into a single record. Again, our counts will dif-
fer from those found in AQ and FIC reports that rely upon unmoditied IDB data only.

nnworth and Pace {19505

MSince the percerrage of non-initdat openings (e.g., cases that are reopened. reinstated, or remanded from
appellaie courts) varies from year 1o vear, the degree of difference from the wables and figures presented
here with pubslished nambers from the AO or BJC will also vary.

“Almost all asbestos coses were trunsferred w the Bastern District of Pennsylvania under MDL Number
875, The AL takes a similar tack by dropping the PACE) asbestes cases from pending counts {or that dis-
trict.
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TRENDS IN FULL-TIME-EQUIVALENT JUDICIAL OTFFICERS

Cascloads in districts are traditionally compared by using "actions per judgeship.”
This attempts to measuce the caseload burden relative to the authorized judgeships
possessed by a district. However, presenting actions per authorized judgeship can be
misleading in the short term because the actual number of judges working at any one
time in a disirict is often very different [vom the authorized figure as a result ol va-
cancics. Therce is often a considerable lag in time between an increase in the autho-
rized number of judgeships, or the retirement of a judge, and the actual appointment
of a new judge. Morcover, judges can be absent from active duties because of illness
or other reasons, and the impact of this dewntime on a smaller district can be dra-
matic.

On the other side ol this equation, a district’s resources can be augmented by the
help provided by judges on senior status who continue to work at least parf time.
Scnior judges can be of extraordinary benefit to a district, and the availability of se-
nior judges varies widely by district and by year. Since many of them work part time,
we computed the full-time-equivalent (FTE) number of senior judges in cach district
in each vear using information from our intervicws and information from court data
bases on the case activity of 1he senior judges.

Finally, the issues outlined above also apply to both the number and usage of magis-
trale-judges. Because many magistrate judges arc part time, we had {o calculate the
I'TE number. Also, districts vary in the tasks assigned to these judicial officers. In
some districts, magistrate judges handle almost all pretrial civil matters, while in oth-
ers they concentrate on criminal arraignments and a limited number of specific civil
case tasks referred to them by the assigned Article HI judge.

QOur calculations of full-time- equivalent judicial oflicers takes the number of autho-
rized Article T judgeships, subtracts the proportion of a year the judgeship was un-
filled or vacant due to illness or some other reason, adds the full-time-equivalent
number of senior judges in the year, adds the number of full-time magistrate judges,
and finally adds the full-time-equivalent number of part-time magistrate judges.
This is the best possible estimale of the total available judicial resources.

We found (har, in the aggregate, comparison districts had aboul the same number of
FTI judicial officers as pilot districts had from RY1987 (o RY1991 (the last year prior
te implementation of CIRA}, and in RYI995. However, between RY1952 and RY1994
the pilot districts had 16 to 15 more FTE judicial officers than the comparison dis-
(rets.

The pilot and comparison districts combined had 218 district judgeships in RY1995,
which was about a third of the 645 authorized nationally. Between RY1987 and
RY1995, the authorized judgeships went up 13 percent in pilot and comparison dis-
tricts combined, while the FTT: number of judicial officers rose 23 percent because
FIE senior judges and magistrale judges grew faster than district judgeships. Time
trends are presented in Figure C.1 and Table C.1.
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Figure C.1
Full Time Equivalent Judicial Officers: RY 1987 - RY 1995
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Table C.1
Full-Time-Equivalent Judicial Officers: RY1987-RV1995
. Re purting-‘:{(sar ___________ L
Diswict Type a7 a4 9 o0 91 92 G3 G4 a5
PILOT DISTRICT
istrict Judgeships 98.3 98.3 9.3 W 11200 1120 1120 112.0 112.0
- FIE Vacancies -7.4 =50 ~7d —10s =256 217 -13.48 0 -16R.8 -3
+ FTESr Judges 164 21.0 20.7 25,1 2343 29.2 27.2 28.6 224
SURTOTAL: JTUIMSES 10973 1102 1115 1106 J09.7 1094 1254 1238 26.1
+ Full Time Mag. Judges 41.0 410 41.0 430 450 44,0 34,0} YR 1.0
+ FUE Part Time Mag. Judges 6.4 6.4 .8 G.1 5.4 5.0 3.6 3.6 3.2
SUNTOTAL: MAG. JUDGES 47.8 17.8 47.4 49.1 ol 54.0 57.6 60.6 4.2

TOTAL FTE [UID., OFFICERS 155.2 1580 159.4 1597 161.1 1735 143.0 1844 1903
COMPARISON DISTRICT

District fudgeships 95.0  95.0 95.0 800 1060 1060 1060 1060 1060
- IFTE Vacancies -8.3 6.0 =61 -6.3 -128 160 -158  -147 -7.9
+ TR S, judges 127 137 13.7 [24 145 15,0 152 19.0 21.5
SUNTOTAL: JUDGES M4 1027 1025 10L5 10686 1050 1053 1104 1196
+ Full Time Mag, Judges o 400 400 430 480 520 540 5a.0 61.0
+ FTE Part Time Mag. judges 122 115 11.5 10.4 8.0 6.8 6. 5.8 X!
SUBTOTAL MAG. TUDGES 492 5.5 5L.5 53.4 adl nh.8 G048 60.8 6.4

TOTAL FTE UL OFFICERS 15007 1542 1540 1660 163.6 1638 1662 1711 186.0
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TRENDS IN CIVIL LITIGATION IN FEDERAL DISTRICT COURTS
Civil Case Filings and Terminations

Systemwide, the district courts do not have a constant level of total filings and termi-
vations, atd did not have a steady trend in filings or terminations, cither. For exam-
ple, there were 12 percent [ewer filings in RY1990 than in RY1987, but then civil lilings
rose 23 percent from RY1990 to RY1995, as displayed in Vigure C.2. Similarly, civil
case terminations declined from RY1987 (0 RY1991, and then rose from RY1991 1o
RY1995 as shown in Figure {C.3. The CJRA pilot and comparison districts as groups
have expericnced similar declines and then increases in both {ilings and termina-
tions between RY1987 and RY1995, as shown in the same figures, and in Tables C.2
and C.3. These variations in filing and termination counts make simple comparisons
among districts over time problematic.

Pending Civil Cases

The relationship between the number of {ilings and terminations determines the
change In the backlog of pending cases from year to year. Prior to RY1991, districts—

Figure C.2
Civil Filings in Faderal District Court; AY 1987 - RY 1995
250000
L
200000
150000 1 =M= Pilot districts
:.:;’» —¥— Comparisen districls
= —— iskric
= All districls
100000 7
K0000 ;
,’:IZ‘;-L—-_:.:_—:;:::;:‘:—P#
o } } } 4 } } }
87 88 B89 a0 1 92 93 a4 133

Reporting Year of First Fling
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Figure C.3
Civit Terminations in Federal District Court: RY1987 - RY1985
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Table C.2
Civil Filings in Federal District Court: RY1987-RY1995
Répr)rliﬁg Year Toral
District Type a7 04 U9 90 91 9 93 94 95 All Yeurs

Other districrs 141777 142778 136745 127193 130328 142407 144180 147957 150982 1264647
Pilotdistricrs 32084 33938 32646 29605 30740 3674 34539 36211 43340 308677
Cemparison

districs 10850 38850 85487 33125 36043 19982 38924 39229 39390 341880
Midistricts 215611 215566 204878 190223 197111 217083 217643 223397 233712 1915204

NOTES: Ashestos cases notincluded. Year of tiling is for first reported filing, irrespective of number of re
openings.

Table C.3

Terminations in Federal District Court: RY1987-RY1995

R(-[;)mng Year “Totat
Listrict Type 87 B4 a9 a9 Gl 42 493 94 95 All Yeurs
Crherdistricts 146157 G029 142739 131840 1285320 140462 141575 141058 144583 1262963

Pilor districts 35414 34350 33838 32602 29180 35201 34967 34248 36073 305873

Comparison
districts 4268 AL158 37354 34419 32816 39468 37804 348561 39460 343821

All districis 224252 221537 2134931 198861 190616 215131 214346 213867 220116 1912657

NOTES: Ashesros cases not inchuded. Year of termination is for last known closing irrespective of number
of re-openings.
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whether pilots, cemparisons, or all combined—generally had fewer filings than ter-
minations so the backlog was declining in the years immediately preceding CJRA.
However, at about the time of the adoption of the CJRA, that situation changed. End-
of-year pending civil case counls have been increasing in recent years, as shown
inFigure C.4 and Table C.4. The changes in pending civil case counts relative to what
they were in RY1987 are shown in Figure C.5, where it can be seen that the drop in
pending cases prior to about 1990 and then the rise after 1990 exist for both pilot and
comparison districts just as they do for the nation as a whole.

Figure C.4
Number of Civil Cases Pending at End of Year, RY 1987 - HY 1995
250000 ;-
1
»
200000
i 150000 —a—Pilot districts
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87 a3 83 50 91 92 a3 94 95
Reperting Year

Table (.4
Number of Civil Cases Pending at End of Year: RY1987-RYI995

Reporting Yoear
District Type 87 8a g9 90 41 92 23 4 95
Other districts 149782 146531 140537 136190 137998 139943 142548 149447 155846
Pilot districts A7353 6941 35749 32752 34312 33785 33357 35320 42587
Compatison 47345 35037 43170 21876 35003 35517 36637 37305 37235
districts
Al districts 224080 218509 209456 200818 207313 200245 212542 222072 235668

NOTES: Asbestos cases not included. Year-end pending is caleulated by taking end of RY1945 pending
counts and adding terminarions and subtracting filings for each prior year,

While the number of pending civil cases has been increasing in recent years, we note
that the number of civil cascs pending over three years has been declining. Data on
cases pending over three vears for each judge have been coliccted since 1991. This is
required by the CIRA, which indicates that “The Director ol the Administrative Office
of the United States Courts shall prepare a semiannual report, available to the public,
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Figure C.5
Growdh i Number of Civil Cases Pending at End of Year Relative to HY 1987
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that discloses for each judicial officer . . . the number and names of cases that have
not been terminated within three years after liling.”” As Figure €.6 and Table C.5
show, the number of these older cases has been steadily dropping. From September
ol 1991 to September of 1995, all districts taken together repoerted a decrease of about
26 percent, comparison districts had a similar 23 percent decrease, and pilot districts
had about a third Tess three-year-old pending cases.

Types of Cases

‘There has been a signiticant shift in the mix of case types in recent years. In RY1987,
30 percent of all filings were contract cases, while in RY1995 that proportion dropped
to 13 percent. This drop was complemented by growths in prisoner cases (17 percent
to 27 percent} and personal injury tort cases (13 to 18 percent). Contract cases
dropped markedly in both pilot and comparison districts, while tort and prisoner
cases rose, although not (o the same degree in both categories of districts. Details are
shown in ligure C.7 and Table C.6.

Some cases of a particular Lype, recovery of student loans for example, arc generally
thought to require very little of & judicial officer’s time as they tend (o involve a
minimum of court appearances and almost never reach the trial stage. Others, such
as RICO cases, may invalve really substantial consumption of judge time and other
COU resources,

“These counts do not conte rom our DB analysis file but rather from the districis themselves as required
every six imonth by the CJRA $476. Thus, they represent time from the latest filings lor each case rather
than [or the roral time the case has existed in e district.

#Phisis nor w claim that the impact of these sorts of cases on a district as a whole s also minimal. Even if
cach of these cases requires littde time, by sheer volume alone they may require a significant proportion of
the judges’ and clerks’ rotal work time.
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Figure C.6
Number of Gases Pending Over 3 Years for all Judicial Officers: 1991 - 1995
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Table C.5
Number of Cases Pending Over 3 Years, All Judicial Officers: 19911995

Month and Year

District Type 991 w92 992 A3 991 /e 994 3/95 9795
1S Total . 151089 14291 13052 13224 124(1(3 11752 114938 11605 11179
Pilot 24943 2531 2012 2176 184248 1816 1971 2054 1890

Comparison 2768 2697 2622 2750 2771 24/9 2438 2328 2141

We developed three case categories in Appendix A, those that had high, medium, and
low average judicial workload per case based on the 1989 judicial time study data. In
recent years, there has been a shift toward a case mix with a greater proportion of
cascs in the high judicial workload category, while cases in the medium and low cat-
egories have declined as shown in Table C.7. High judicial workload filings have in-
creased from 19 percent in RY1987 to 30 percent in RY1995, with most of that in-
crease occeurring in the last three years.

Origin of Case

When looking only at the initial filings of cases in the district courts, one can see a
steady rise in the proportion of those cases that began as a state court matter. n
RY1987, 88 percent of cases started as an original proceeding while in RY1995 that
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Figure C.7
Types of Civil Cases Filed: RY1987 - RY 1935

45.0%
40.0%
35.0%
30.0%
25.0%
20.0%

15.0%

Percent of all Initial Case Openings

10.0%

5.0%

0.0%
a7

Case Ty

1 8z
ear ¢f Filing

Table .6

94

‘Types of Civil Cases Filed, All Districts: RY1987-RY1995

Recent Trends in Federal District Courts 139

—e—Persanal Injury Torts
—a—Contracts
—w—Frisoner

=il Cher

Reporting Year

90

Toral

- 495 _All Years

Irequency

Personal Injury
Torrs
{Onntracts
Prisoner

All Giher

Total

25352
41525
41238
2108

190223

28842
ATHR2T
46961
93633

197111 217063 217643

6423
30015
56705
949654

223397

42733 277839
29972 406221
6148 413262

94159 sl7anz

Percentage

Personal Injury
Tuoris
Clontracts
Prisoner

All Other

Towal

13000 100.0%  100.0%

13.3%
21.8%
21.7%
13.2%

100.0%

13.3%
21.9%
21.6%
43.1%
100.0%  100.0% 100.0% 100.0% [00.0% LO0.0%

=1
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=

w1

168.5%
13.4%
25.9%
44. 7%

3% 14.5%
12.8% 21.2%
26.5%  21.6%
42.4%  42.7%

NOTES: Asbestos cases not included, Year of filing is for initiad case opening, irrespective of number of re-

openings.
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Table C.7
Filings by High, Medium, and Low Judicial Workload Category: RY1987-RY1995

](cporting Year
Workload B Torta
Category 87 an i) 90 8L 92w 4] 945 All Years
Lrequency

High 39798 39032 38778 38016 30630 47485 55567 62468 70936 431710
Medium 75854 7TIA8  TAO76 66725  GBA94 69757 66204 6BOST  G89S8 637273
Low 99950 99366 92024 85480 BBUGT 99821 93872 U2872 93818 BA6219
Total 215611 215566 204878 190221 197111 217063 217643 223397 233712 1915202
ST e T e

High 185% 18.1% 189%  200% 201% 219% 255% 280% 304%  225%
Medium  35.2%  35.8%  36.2%  35.01% 34.7%  32.1%  3L3%  305%  295%  33.3%
Low 46.4%  46.1%  44.9%  449%  450%  46.0%  43.1%  416%  40.1%  44.2%

Total L00.0% 100,09 100.0% 100.0%  T00.0% 100.0% 100.0% 100.0%  100.0%  100.0%

NOTES: Asbestos cases not included. Year of filing is for initial case opening, irvespective of number of re-
openings.

number dropped to 79 percent. During the same period, removals from state court
went from 10 percent of all commenced cases (o 17 percent.?

Basis of Jurisdiction

While the origin of a case tells us the source of the litigation, the basis of jurisdiction
describes the legal authority for bringing the action in the federal courts. Over the
years, about half of the cases commenced in district courts involve questions of fed-
eral law, about a quarter would be tried in siate court except for the fact that either a
plaintiff or a defendant in the aciion is the United States government, and the bal-
ance meet the tests for “diversily” jurisdiction (i.e., plaintiffs and defendants are from
different states and the amount in controversy exceeds some preset floor}. !¢ These
proportions are based upon totals [or the ning-year period; the actual year-to-year
percenlages can vary considerably. There has been a steady rise in the proportion
constituted by federal question cases (43 percent 1o 62 percent) and a decline in the
impaci ol U.S. plaintiff cases (15 percent to 6 percent). The impact of the Judicial
Improvements and Access to Justice Act of 1988 can also be seen in Figure C.8. That
act raised the amount in controversy required to bring a diversity action from

HI this wend was due to an increasing tendency 1o "kick the case upstairs” to avoid the burden on a
crowded slate court docket, one might expect (0 see @ commensurate increase on the number of cases
therein remanded back to state court because they were lacking the proper basis for federal jurisdiction,
In fact, just the opposite seems to be troe. In RYT987, 20,380 cases were commenced in federal court as
state court temovals, while 7,351 cases were disposed of by remand to the state, a ratio of 2.8 10 T (we note,
however, that these are not necessarily the same cases). [n Y1995 there were 39,382 removals but only
10,161 remands, aratio of 3.9to 1.

104 small percentage of federal district court eivil filings are "local actions,” e.g., litigation brought in
courts seated in LS, overseds territories,
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Figure C.8
Basis of Federal Court Jurisdiction: FY 1287 - FY 1995
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$10,000 to $50,000, and, as one would expect, there was a 20 percent drop in the
number of diversity cases initiated in RY1930 from the previous year.!!

Point of Disposition

Over hall of the cases in federal district courts terminated cither prior 1o answer by
the defendant(s) or without any action {such as ruling on a motion) by a judicial offi-
cer. These are cases that never really had a chance to be affected by management
techniques, discovery limits, early trial settings, and the like. About 4 percent of all
terminations were disposed of during or after trial. A gradual shift has occurred since
RY1987. with trials taking place in {fewer cases (4.9 percent in RY 1987 vs, 3.3 percent
in RY1995) and the number of no-answer or no-activity cases decreasing as weil (60.5
percent in RY1987 vs. 54.9 percent nationwide). Details are provided in Table C.8
and Figure C.9.

Tust two disposition methods have shified their imporiance over the years: default
judgments and verdicts. From RY1987 to RY1981, default judgments constituted
aboul 7.5 to 10 percent of all terminations, while in RY1995 that figure was 3.8 per-
cent. There has also been a slight drop in the number of cases disposed of by verdict
{(jury, court, or directed) from 3.8 percent in RY1987 to 2.9 percent in RY1995. There
were about 2100 fewer verdicts reached in RY1995. Pilol and comparison districts
followed a similar pattern.

Heppe increase in the diversity floor was effective for all cases commenced after May 18, 1989,
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Table C.8
Civil Case Point of Disposition; RY1987-RY 1995

Rz.zpm'.r.in.g Year  Total
Disposirion All
Doint 87 8 B9 90 91 92 91 94 95 Years
ALL DISTRICTS
Frequency
Before lssue
Joined or Mo
Cr.Action 135653 131589 124991 116347 108280 123917 120333 117685 120861 1099856
Pre-Trial or
Other TTEH2 79044 79063 FKYEiS] T4RGH  A3447 BBR36 BEL30 91885 734648
During or
Afrer Trial 10907 10904 9877 #4529 THED 767 TATT TR52 7360 78153
Total 224252 2215337 213931 198861 190616 215131 214346 213867 220116 1912657
T o Percentage
Belore Tssue
Joined or Nu
t. Action (0.5 59.4%  S5B4% S5BA% SAR%  R76% A6.1%  BR.O%  54.49% 57.5%
PPre-1'rial ur
(Other 34.6% 0.7 3T0% 3RI% 39.2%  J8H% 404%  41.4% 41.7% 38.4%
During or
After Trial 4.49% 4,94 A 6%, 4.5% 4.0 Jh%  3.5% 3.6% 3.3% 4.1%
Total [0 100.0% 100.0% 100.0% G002 100.0% 100.0%  100.0%  TO0L0% 103 0%
© CIRASTUDY PILOT DISTRICTS ONLY
Frequency
Hefore Issue
Joined or No
(it Action 22297 22478 22204 21017 17272 22064 22070 22171 23000 194623
Pre-Trial or
(yther 1Eh4 10395 10242 10439 10873 12046 11780 LIO33 12100 100562
{uring or
After Trial 1463 1477 1342 11445 1035 1091 v 1044 973 106BHEE
Tuial Al 34553 345838 2602 29180 35201 344967 34248 36074 305373
- ) Percentage
Before lssue
|oined ur No
1. Action R0 65.4% 65.8%  645%  592%  62.7% G31% 64.7%  63.8% 63.6%
Pre-Trial or
Other 32.9%  30.3%  30.8%  320%  37.4%  34.2%  A0.07%  32.2%  33.5% 32.9%
Nuring or
After Trial 4.1% 4.3% A.0% 3.5% 3.5% 3% 32% 3.0% 2.7% 3.5%
Total 100.0%  10000% 100.0%  100.0%  100.0% 100.0% [00.0% 100.0%  100.0% 104.0%
T CIRA STUDY COMPARISON DISTRICTS ONLY
Frequency
Before Issue
Joined orNo
CroAction 27301 29646 ZVA40 215100 213V6 27067 24462 242134 24571 218986
Pre-Trial or
{Jther 13747 14739 14062 L1796 LO5Y7  LIATTY 12473 13111 13918 116259
Laring or
After Irial 1633 |77 1452 1113 963 924 BG9 a0 941 10575
Toratl 12641 41158 37354 34419 32916 39464 37804 38561 39460 343821
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Porcentizye
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45,4 33.8%
245 SR
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NOTES: Ashestos cases not included.  Year of termination is for last known disposition ol case,
treespecrive of nnmber of re-openings.

Percent of Cases Disposed of During or After Trial: FY1987 - FY1995
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While not one of our primary cost, time to disposition, satisfaction, or fairness mea-
sures of concern in this CJRA evaluation, the method of disposition of cases is impor-
tant, and the data collected in this CJRA evaluation could be used in future research

on this Lopic.

Time to Disposition

Federal district courts, in contrast to many state-level urban rial courts, are compar-
atively fast in terms of moving cases to disposition. The mean number of days from
filing to disposition is about a year, and the median is about eight months for civil
cases. Notwithstanding the fact that this is better than the time experienced in many
slale courls, it may well be that even a year is too long for relatively straightforward
litigation, and of course a small percentage of cases lake over three years (o resolve,
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Over the RY1987-RY 1995 period nationally, ahout 42 percent of all final terminations
were of cases that had been filed within the previous 6 months, and another 24 per-
cent werc filed 7 to 12 months earlier. These national figures of about two-thirds
closed within a year have remained fairly stable. About 6 percent of all terminations
nationally were over three years old,!2 although the percentage terminated over
three years old has been drifting downward {rom 6.8 percent in RY1990 to 5.2 percent
in RY1995, since the passage of the CJRA.

We see a similar pattern of stability for the medians over time in all districts com-
bined. Indeed, the median time has not substantially changed since RY1987 when it
was 235 days, to RY1995, when it was 233 days. Details of the distribution of time to
disposition are shown in Figures C.10 and C.11 and in Tables C.9 and C.10.

Since we are ignoring any intermediate rcopenings a case may experience during the
litigation process, our measures of the period from initial filing to last reported ter-
mination should present a fairly accurate picture of the total calendar time it takes to
finally conclude a case in district court. As would be expected, our calculations of
elapsed lime resulted in averages and percentiles that are a little higher than would
be obtained if one counted every reopening of a casc separately.

Figure C.10
Time to Disposition: BY1987 - RY1895
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2pata presented here do not include asbestos cases. Howcever, for readers who may be comparing oux
numbers ro nationally published numbers including ashestos, we offer the following caveat. Especially in
1991, there was a massive transfer of asbestos cases to the Eastern [istrict of Pennsylvania for MDI. pre-
trial processing. Most of these ashestos cases were older than three years, so the transler {accompanied by
a case "closure” in the district [rom which the transfer was being made) brought about an artificial surge in
three-year-old closures if asbestos cases were inchuded.
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Figure C.11
Percent of Cases Terminated Within 12 Maonthe and Over 38 Months: RY1987 -
BY1935
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Table C.9
Mean and Percentiles for Time to Disposition: RY1987-RY1995
Termi- -
nation o All Distriers ___ Pilor Nistricts Compurison Districts
Report Me- 75th 9(th Me-  7hth Y0th Me-  75th Stih
ing ¥eur  Mean  dian Ped el Mean  dian Petl Petl Mean  dian Potl Perl
87 376.2 235 493 841 4041 263 853 983 332 183 421 794
88 3783 234 192 909 3979 248 220 976.5 3341 182 42] 6829
89 J715 231 478 879 400.1 241 513 B8 339.0 1905 417 805
1] 385.2 243 493 a03 4114 250 523 1007 3686.0 205 418 B9B
41 395.0 245 L0 928 42441 248 55065 1068 350.7 195 422 47
92 KT 229 476 892 400.3 233 a02 99 329.2 183 399 79v
93 359.9 230 460 #23 3702 224 168 8/8 3329 194 416 773
91 3617 236 464 #821 34849 215 4445 814 355.1 200 438 825

95 363.2 233 456 804 3520 217 448 a3g 3492 215 441 508

NOTES: Asbestos cases not included. Elapsed time 15 from first filing (o last termination; irrespective of
number of re-openings.
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Table C.18
Distribution of Months from Filing 1o Disposition: RY1987-RY1995

.I{;‘puryi_r;g _Yeau‘m . B Average
Time to All
Disposition g7 B8 9 b S - S N | 848 Years
All: 0-6 o 422% 42.1%  A22% 40.6% 40.3%  42.6%  42.5%  4L.8%  42.0%  4]1.9%
All: 7-12 mos 22 230 ZREW Z40% 239 Z238% 2400 244% 2489 23.0%
ALl 13-18 mos 1 0% 12489% 13.0%  13.59% 133 127% 130 141%  141% 134%
Al 1924 maos 7.0% 7.0% T.3% TT% 7.0% 6.9% TA% 72% 7.2% 7.3%
Al 25-301mos 4.7 4.0% 4.3% 4.3% AT 43%  41%  4.3% 4.1% 1.4%
All: 31 36 mos A% 3% 2.8% A0 32% 28% Z6%  2.6% A% 2.9%
All cver 38 mos 6.4% HB%H 5% GA%  TI0%  GARY% A6% BA4Y% 5.2% G.3%

Pilar: O--6G mos 384%  ADA% A0 397% 40.8% A2 43.1% 44.06% 44 1% 41.5%
Pilot: 7-12 mos 2280 2R0% 2%4% 2369 22.3%  23.1%  239% 23.8%  24.1% Z34%
Piloes Ld—-18 s 140% 130 126% 1300 11.9%  122%  127% 13.0% 127%  12.7%

Pila 1Y 24 mos 8.2% 7.3% 7% 7.0% T BAH% GO 6.06Y% 3.6% T.2%
Pilor: 25-30 mos R AU 1.6% 44%  4.6% 4% 40%  3.8% 4.00% 1.5%
Pilot: 31--36mos AL s 3.0 3% A6 30 26%  24dA% 2.7% 3.1%
Pilot = 236 mos 7.4 RA BAM B.6% 9.8% H.A3M% G.8% LHEM $3.0% 7.6%

Conipacisnn:

0-6 mos BOE BO2% ARGY 46.0% 4B.0% SO A8 1% 46.4%  45.0% 48.1%
Comparison:
7-12 mos 20009 20.6% 2239 DZAW 2268 2206% 228U 22.6M%  230% 22.1%
Comyparis;
[3-18 mas 124%  100%  Fld%  J1BE%  109%  105% 114% 126% 1306 11.7%
Comparison:
19--24 mas LT 6.1% G.1% G G4% BA% B2% B .65, 6.1%
Comparison;
20-30 mas 1.8, 3.4 3.5% 3% MW 3% 358% L% 3.8% 3.6%
Compalison:
A1-36 moas 2.4% 245% 2% 2T 27%  23% 249%  20% 240 2.2%
Comparisen:
over 3G mos T Gk R T RI2% AT 52% G.4% A7 5.9%

NOTTS: Ashestos cases nol icluded, Flapsed time is [rom first filing to lage rermination; irrespective of
number of re-openings.

One thing that stands out is that natienwide, there really hasn't been much change in
aggregale 1ime o disposition between RY1987 and RY1995. Whether one looks at
medians (235 days in RY1987 vs. 233 in RY1995), percentage of cases (erminated
within six months (42.2 vs. 42.0 percent) or one vear (685.0 vs, 66.8 percent}, or per-
centage ol cases terminaling over three yvears from liling (6.4 vs. 5.2 percent), there
are no grounds for asserting that cases on the average are being processed much
faster today than they were a decade ago.

Another miajor point is that there is some change in time to disposition fov single dis-
tricts and groups of disiricts. However, one must not jump (o the conclusion that it
was 0r was not caused by the CJRA solely based on looking at tables in this appendix.
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Many Factors affect time to disposition, and many of those factors have heen chang-
ing over time, so a mullivariate analysis is required rather than simple inspection of
tables. Some of the factors that we know have changed over time are the mix of cases
filed; the mix ol different types ol dispositions such as trials; the size of the pending
caseload over three vears old; the case management policies used in the districts;
how early judges begin o manage cases; how much lime judges allow for discovery;
the economic cnvironment in which lawyers compere and practice; the number of
judicial officers in federal court; and other factors undoubtedly affect the environ-
ment within which the cases were processed.

Our mulrivariate analysis considered many of the [actors cited above and shows no
statistically significant difference in time to disposition between pilot and compari-
son districts in cither our 1991 sample or our 1992-93 sample, after controlling for
differences in case and district characteristics. Refer to Appendix D for details,

TRENDS IN CRIMINAL CASES IN FEDERAL DISTRICT COURTS

The judicial resources that can be devoted to disposing civil cases is influenced by
fluctaations in the number and type of criminal prosceutions. Although the total
number of ¢criminal defendants are about 20 percent of the number of civil cases
commenced ecach year, these cases have a dispropertionate impact on the business
of the federal trial courts.! 1his occurs for two reasons: a defendant’s constitutional
and legislative right to a speedy trial and the relatively higher demands per case upon
judicial officer time associaled with criminal prosecutions. Priority in the allocation
of judicial time must be given Lo (rials of misdemeanors and felonies; to do so
otherwise would risk setting a possibly guilty defendant free.

it is thus important to see if there have been any changes in the number and type of
the criminal cascload over the years of interest that might affect the implementation
of the changes proposed by the Civil Justice Reform Act. Increases in criminal prose-
cutions, il unmatched by corresponding increases in judicial resources, could result
in civil case processing being slowed down.

Moo

A distincrion needs to be made here between criminal “offenses,” “cases” and
“defendants.” 'I'echnically, a criminal case in the fedceral district courts (identificd by
the unique combination of the district, the filing office, the filing year, and docket
number} can involve multiple defendants, each of whom may be charged with mul-
tiple criminal offenses. While we use the case as the primary unit of measurement
when discussing civil litigation, it is more useful to look al criminal prosecutions as

131 wyi9ud, there were about 80 criminal defendant and 336 civil filings per judgeship nationwide.
However, using the latest case welghts developed by the 1 (see the discussion of time study data in Ap-
pendix M}, the average weighted number of criminal filings per judgeship was 133, while the average
weighted nunber of civil filings per judgeship was 285, See Administrative Office of the United States
Courts (1993}, p. 18, 1t might be argued that eriminal cases 1ake even a larger share of the business of 1he
district courts when (he divect and indirect impact of the large number of prisoner civil rights and habeas
cnrpus cases, ciassified as part of the cvil cascload, are figured in.

M he Speedy Tria Act ol 1974 and its amendmeunts generally require thag, absent certain cirewmstances,
defondants e indicted within 20 days of arrest and brought to trial within 70 days.
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involving prosecution against individual defendants, and each defendant/case
combination has a unique identification number in the federal court system.

Accordingly, we present criminal district court data here always on a defendant-level
basis, and when we speak of criminal filings, or matrers, we arc referring to each de-
fendant separately. In only a few instances, primarily in regards to the selection pro-
cess for our criminal sample in Appendix A, is the traditional meaning of case used.
If a defendant has more than one charge against him or her, we use only the most se-
vere charge {in terms of petential length of sentence) in our tables.

As with civil cases, we have collapsed any multiple filings seen in the IDB for cach
defendant/case into a single record.

The remainder ol this appendix will present information on trends in criminal filings,
the mix of offense types, and the mix of offense levels. In sum, while there has been
some variation by type of oflense, generally the aggregate impact of the criminal
caseload upoen district resources has stayed at relatively constant levels since the
carly 1990s. No obvicus increase in criminal filings that require higher judicial time
can be scen since RY1492 (though there certainly was growth in such cases from
RY1987 lo RY1992).

Criminal Case Filings

Given the concern among some ohservers in regard to an expanding criminaj
caselpad and to a perceived trend toward the “federalization” of crimes that were
heretofore prosecutable only ar the state level, il is somewhat surprising to sce that
for all districts, as well as lor pilots and comparison districts separately, there has not
been a major increase in the number of ¢riminal [lings during the eight years from
RY1987 to RY1995, as shown in Figure C.12 and Table C.11.

While there have been variations in filing fevels from year to year, notably an upward
swing of 10 10 15 percent during the carly 1990s, there was an offsetting decline in
1993 to 1995. This {luctuation is understandable in light of the fact that unlike civil
litigation, there {s one major “plaintiff” in the criminal side of the federal district
courts. The U.S. Attorney exercises some control over the number and type of crimi-
nal prosccutions. The nuwinber of filings is not only influenced by the current defini-
tion of eriminal activity and the number of crimes reported, but also by the threshold
for proseculion {c.g., in drug-related cases), the workioad and staffing levels in the
.S, Attorney's office, and the workload in the courts.

Unlike lor civil litigation, we do not present detailed information on the number of
criminal terminations, the number of criminal cases pending for each year, the
methods ol case termination, and the average time to disposition. The demands of
the Specdy Trial Act provide an incentive for prosecutors and judges to proceed with
all due haste in moving the defendant’s case along. [n fact, very few defendanis each
year have their cases dismissed because of the failure of the U.5. Attorney to mect the
timme constraints of the Speedy Trial Act, About 9 out of 10 criminal defendant cases
are disposed of within 12 months, and the lion's share of times that exceed the
Speedy Trial Act's time intervals are usually ar the request of the defendant. The
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Figure C.12
Number of Defendant-Cases Commenced, All Filing Levels: RY1987 - RY1995
70000 .
60000 |
50000
,, 40000 —-Pilot districts
(=23
é . - Comparison districts
kL
30000 - —a_All districts
20000 |
é
10000 i_;—’_:\::I:‘-—'i‘—_-—':“—-‘I:
ol

a7 a8 a9 20 9N g2 a3 94 95
Repoting Year of Filing

Table C.11
Number of Defendant/Cases Commenced, All Filing Levels: RY1987-RY1995

_Reporting Ye Toral

District Type 87 i1+ 84 S0 g1 92 93 94 95 All Years

Other disiricis 39802 41082 42484 43155 44957 16280 44502 43616 42884 188771
Pilot districts 10274 10237 11076 9943 SR91 10923 10676 9939 10393 93352

Comparison #5120 #2580 8226 /016 #8637 10108 9hh2 #4903 8283 78411
districts
All districts SR196  BY9RSY  BITBG 61114 63711 67320 64740 62508 61560 560634

NOTE: Year of filing is for first veported {iling, imespective of number of re-openings.

median time to disposition fluctuates from year to year but is usually between four to
six menths, The primary concern, as it impacts the civil caselead, is how many
defendant/cases are filed and how much judicial officer time is expended in handling
them.1?

Types of Offenses

As might be expected from a national focus on drugs and drug-related crimes, there
has been an increase in the proportion of prosecutions dealing with such matters
since RY1987, as shown in Figure C.13 and Table C.12. At the pilot and comparison

1566 discussion of time srudy data in Appendix H for information on judicial time expended per criminal
defendant/case,
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Figure C.13
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district level, a similar rise is seen. However, all districts taken together have had a
small decline in the number ol drug case prosecutions since the early 1990s.

Felony and Misdemeanor Filings

Not all filings, even within a single case type, have the same polential severity in
sentences. However, the resources of the district court are focused more toward
dealing with defendants charged with felonies. 'elony cases have had some increase
since RYT987 but generally constitule about three-quarters of the total caseload, as
shhown in Figure C.14 and Table C.13.
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Table C.12
Criminal Defendant Filings by Type of (Offense, All Levels: FY1987-FY1995

. heportingYear Toral

Case Type 7 88 40 91 @ 93 94 a5 Al Years

e e TR

Frequency

Porsonal Crimes 4818 4599 4677 4452 5118 5395  S160 5299  48l4a 44132
Iug Crimes 17598 19600 2214% 21339 22796 24962 23197 21878 21458 (94972
Property Crimes 19497 18997 17876 17254 17462 18589 18852 17540 17324 163791
Al Other 15083 16402 17089 18067 18333 18373 17527 17777 18133 157584
Total 58196 39598 61786 BLLIZ 63708 67319 64736 62194 61529 560479
o . Percentage T o
TPersomal Crimes 847  7.7%  7.6% 73%  8.0%  8.0% 80% 65% 7.6%  7.9%
Irug Crimes 3029  42.9% 35.8% B84.9% 35.8% 37.0% 358% 45.0% 34.9% 34.8%
Property Crimes  34.2%  3L.9% 28.9% 282% 27.4% 27.6% 29.1% 281% 282% 29.2%
All Other 2709 275% 27.7% 20.6% 28.8%  273% 27.0% 28.4% 295% 28.1%

Total 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% F00.0% 100.0%
B ' ' PILGT DISTRICTS ONLY
Frequency

Persomal Crimes . 700 678 676 667 754 765 888 806 773 K707
Drug Crines A315 4550 5459 4303 4556 5320 4487 4219 1772 41001
Property Crimes 2922 2844 2772 2503 2419 2611 2977 2666 2721 24435
All Other 2837 2065 2129 2470 2162 2227 2344 2247 3125 21206
Total 10274 10237 11076 9943 9891 10923 L0676 9938 10391 93349
) o Percentage .
personal Crimes | 6.8%  6.6%  6.1%  6.7% 76%  7.0% 84% 81% 74%  7.2%
Drug Crimes A2.0% 44.4% A96% 43.3% 46.1% 4B.7% 41.8% 42.5% 36.3%  43.9%

Uroperty Crimes  28.4%  27.8%  25.0%  252% 24.5%  239% 2749% 268% 26.2% 26.2%

All Other 227 2009 19.2%  24.8% 21.8% 2040 22.0% 226% 30.1% 22.7%

Total 100.0% 100.0% 100.0% 1000% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0%

COMPARISON DISTRICTS ONLY

Irequency
Personal Crimes 950 840 818 828 912 982 1084 1079 781 8264
Drug Crimes 2662 3054 3248 3069 3490 4074 3217 3020 2673 28507
Property Crimes 3045 3162 2773 2707 2831 3214 3442 3150 2938 27362
All Other 1353 1224 1387 1411 1630 1838 1839 1703 1890 14275
Toral BI20 8280  #226  ROIS  B863 (0108 9552 8952 8282 78408
o e P — Rl
Personal Crimes [ L8% 101%  99% 103% 103%  97% 11.1% 12.1% 9.4% 105%
Drug Crimes 128% 6.9% 39.5% 3639 39.4% 40A% A36% I3T7% 032.4%  36.4%
Property Crimes  30.7%  382% 33.7% 30.8% 319% 3L8% 36.0% 35.2% 35.5% 34.9%
Al Other 167% 1448% 169% 17.6% 18A% 182% 19.2% 19.0% 22.8% 18.2%

Toral 100.0% 100,009 100.0% 100.0% 10L0%  100.0% 100.0% 100.0% 100.0% 100.0%

NOTE: Year of fling s Tor inttial case opening, irrespective of number of re-openings.
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Table C.13
Criminal Gifense Level at Tinmie of Filing: RY1987-RY1995

e .._H“P”-T_"-i“g Y.é?.‘_r.._ - Total
Level i [ 49 sl 91 94 91 BE] 95 Al Yeurs
AILDISTRIGTS -
I'requency
Other / Not . T
Reporred 1571 1617 t89s 1930 2208 2210 2237 2005 2568 19140
Misdemeunor 14442 15080 148065 13952 13433 13251 12341 13582 115689 122535
Felonies 42183 42902 A5026 45232 48072 $1858 50162 46021 47403 418859
Total DHIHG R94HD GITEG 0 G114 BATIL 6Y3200 G4740 0 RZG08 B1560 280534
' Percentage ) o
(Hher / Not
Reported 2.7 27% 3B 32% 3.5% A% A6% 46%  A42% 3.4%
Misdemeanar AH 20.0% 24.0%  22.8%  21.1%  197%  19.0% 21.7%  HH8 21.9%
Felepies A0 V2MG VAU% VA0 TRALW TTVON VAT FALY YR T4
Toral O T00L0% 100,0% 1000 100.0%: 100.0%: 100.0% 1000% 100.0% 100.0%
T PILOT DISTRICTS ONLY '
Frequency
Other { N
Reported A7 436 h4d 414 A7H R0 540 4495 387 4346
Misdemeanor TE51H3 IRd7 1724 1274 0 1040 b494 1824 1584 13063
Feluties B1496 H271 0 BROY H1H5 3433 9323 BH42 7619 8422 75903
Total 7L 1207 11076 9943 GRG1 {M23 0 T06TG Y93 1393 93352
Percentage o
Other / Not o o
Reparted EREH i, 4%, 4.9%  4.89% 4.8% S0% 0 L% L0 BT% 4. 7%
Misdemeanar IS 18%  15.6% 1248% G49% Q0% 14.0%  18.4% 15.2% 14.0%
Felonies TYBL BOM% TO5% 8239 BRAM 8547 BO.OY%  TH.TY 81.0% 8139
Tuotat POLO% D00 100.0% 100.0% 100008 100.0% 100.0% 100.0% 100.0% 100.0%
T T COMPARISON DISTRICTS ONLY o
Frequency
{Other { Ko
Reporred a7 2014 270 327 368 a8l 317 JE0 40300 2844
Misdemeanar 1215 L5060 3818 ] LA 1340 1153 1145 1075 ing3l
Felonios (708 AGTR BREY BA49Y 7400 qin7 o noyz 7428 GAM G1736
Tatal #1120 82800 3226 BOLG HEES L0108 4562 H955 0 B2B3 THAL
Percentage T I
Ober F Nor S
Reported 2.4% 208 30 4.1% 4.2% 3% A0% 42% 4.8% H6%
Misdemeanor 15.0% 1H.1% 1609 124% 124% 13.3%  [20% 12.8% [3.0% 13.8%
Felonies B2.06%  TO.4% BT BTOY BANG H3A0W  BAb% B3.0% B22% H2.6%
Total 0O 100.0% 100.0% 100,00 100.0% 100.0% 100.0% 100.0% 100.0% 100.0%

NOTLES: "Other/Not Reported” are primarily petty offenses. Year of filing is for inttial case opening,
irrespective of number of re-openings.






Appendix D
. ANALYSIS OF TIME TO DiSPOSITION

INTRODUCTION

Qur evaluation of court policics and procedures focuses on estimarting their effects
on feur primary outcomes: {1} time to disposition; (2] lawyer work hours; (3) attor-
ney satisfaction with the case management; and (4} attorney perceptions of fairness
of the case management. In this and the following three appendices we provide the
details of our analyses of the effects of case management policies and procedures on
the four primary outcomes. In this appendix we discuss our models for analyzing
time to disposition (TTD).

TTD is defined as the number of days between the first filing of the case and the final
disposition of the casce in federal district court. If a case reopens in the same district
alter disposition, the TTD is the time from the first opening to the last closing, TTD is
known for all closed cases and is measured uniformly across all districts.

Control and Policy Variables

in moedeling the effects of case management policies and procedures on 1'TD, we
considered two types of predictor variables: contrel variables and policy variables.

Control variables consist of case and district characleristics that could explain differ-
ences in case length. For cxample, we considered case complexity and silakes as
controls in our models. District characteristics thought to possibly affect TTD in-
cluded the number of civil and criminal filings per judicial officer in the district. A
more complete listing of control variables that we considered is discussed later in
this appendix.

Policy variables refer to those variables that measure the district case management
policies and the particular case level management procedures applied to each case.
For example, we included variables for whether or not a case received early man-
agement (before the 180th day afier filing) and whether or not the district enacted a
mandalory early disclosure policy. The policy variables also reflect the principles
and techniques wrilten into the CJRA and are included in the models so that we can
measure the direct cffect of the policies espoused by CJRA on case outcomes such as
TTD.
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Modeling Effects on General Civil Cases with Issue Joined

As discussed in Chapter Two, after reviewing the case management policies and
procedures set forth in CJRA, we concluded that the effects of those policies and
procedures could be best estimated using data from general civil litigation cases with
issuc joined.!

Issue is considered joined after the defendants have answered the complaint in ac-
cordance with F.R.Civ.P. Rule 12{a) or as mandated otherwise by the court.? Cases
that are not joined usually do not receive judicial case management, and policies and
procedures of concern in the CJRA are not relevant to them.

Table D.1 gives the total sample size for each district, the number of general civil
cases in our sample, and the number of issue joined cases in our sample of general
civil cases that we used for our TTD analyses. Cascs (hat were transferred between
districts, consolidated with other cases, or had missing court dockets are excluded.
Data are shown for both our 1891 and our 1992-93 samples.

Multivariate Regression Models on Case-Level Data

To estimate the effects of case management policies and procedures, we used multi-
variate regression models fit o case level data where TTD was our outcome and the
policy and control variables were our predictors. Mullivariate regression allows us o
estimale (e unigque effects of each policy variable while controlling for the effect of
the other policy and control variables. The model can be written as

vij = by + byXqji + boXpjj + .+ bpXyi ey

where y;; denotes the 1'TD for the jthcase {j=1, ..., nj) from district i and the xy;; de-
note the policy and control predicior variables. The parameter coefficients of the
model (the b's) denote the effect of policy and arc estimated from our data using re-
gression lechniques. The number of cases varied from district to district with a mean
of about 122 general civil cases with issue joined per district in our 1992-93 sample,

i pracrice, federal district courts split the civil caseload into two categories-~those types of cases that
usuatly receive minimal or no management, and those general civil litigation cases w which the district’s
standard case managentent policies and procedures apply. Minimal muanagement categories of cases are
not subject to the scheduling order requirements of Rule 16 of the Federal Rules of Civil Procedure, for ex-
ample. The definition of minimal management cases varies fvom district (o districr based on local rules
and local practice, but minimal managemesi is usually applicd 1o prisoncr cases, administrative reviews
of Social Security cases, bankruprey appeals, foreclosure, forfeiture and penalty, and debt recovery cases.
For consistency among districts in our analysis, we use a uniform definition of minimal managernent cat-
cgories of cases that includes the six caregories (sce Appendix A for additional details).

Chur primary analyses do not include minimal management types of cases because in practice almost none
of these cases are managed using the policies and procedures thar apply to general civil litigation, and
hence they could notinform our evaluation of policies and procedures of most concern in the CJRA

Zadministrative Oftice of the United States Courts {1995), Chapter 5, p. 5, We obtained the issue joined
data primarily using the Federal Courrs [ntegrated Data Base (101 which is described in Appendix C. For
each case, the 1B includes the disiricCs determination of whether issue was joined. We found a small
nuimber of anomalies in the IDB issue joinder vardable, and we used the docket for the case to correct these
errors and provide veritication for the majority of the cases.
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Table ID.1

Sample of General Civil Cases and Issue Joined Cases Used in TTD Analyses,
by District and Sample Year

1991 Sample Size _ 0 1992-493 sample Size
Tulal General [ssue Total General Issue

1¥istict ~ Sample Civil Josined _ Sample Civil Toined
AL 208 193 124 2502 179 117
CAIC) 2R 8% 106 284 209 102
CALS) 251 174 101 250 172 79
DE 257 134 131 251 180 116
FLIXNY 250 151 115 267 200 133
GALN) 240 182 151 V7 192 148
LLINY 259 183 51 250 g2 104
INI{N] 250 155 |27 253 176 127
KY(F) 2h2 182 136 249 173 143
KY{W) 253 180 143 251 179 136
MD 265 208 130 266 204 Y7
NY{E) 275 211 111 2658 1432 108
NY(S) 273 201 a7 320 236 114
OK(W) 2n4 j3:83 123 262 178 1349
PALLE) 262 200 130 267 203 129
PAMY 2ht) 171 111 250 182 118
TN{W) 252 182 107 252 1§42 124
TX(S) 274 206 149 272 182 111
T 250 |74 115 251 189 128
WI{L) 250 173 109 250 191 119
Total 5,149 3,763 2472 5,222 3,781 2,432

NOTE: Cases that were transferred bewtween districts, consolidated with other cases, or had
missing court dockers are excluded.

By using case level data we could cxplore the complex combination of policies and
procedures used in managing cases, while at the same time controlling for innate
case and district characteristics that could affect TTD. Using only district level analy-
ses would have limited us 1o exploring only very few policies while controlling for
very few differences in district case mix. District level models also ignore the exten-
sive intra—district variability in case management practices.

We analyzed the data from our two sample years separately. Our 1991 sample was a
cohort of case closures and our 1992-93 sample was a cohort of case filings. Because
there were considerable changes in the federal courts during the period from 1989 to
1993, as shown in Appendix G, a cohort of closures will not necessarily match a co-
hort of filings. 1lence it might be inappropriate to mix our two samples. Instead, we
fit models 1o our 1992-93 sample and Jooked for confirmation from our 1991 sample
data. In general, the 1991 data reaftirm our findings from the 18%2-93 data and vield
support for cur conclusions.

Open Cases

Although we followed our 1992-83 sample of cases for over three years, there re-
mained a small percentage of open cases (8.5 percent} in our sample of general civil
litigation cases with issue joined. There were only 12 open cases in the 1991 sample.
We included the open cases in our TTD analyses; however, the prescnce of open
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cases reguired that we use methods other than Ordinary Least Squares (O1.8) regres-
sion. In particular, we used a censored regression approach that estimated the pa-
rameters in model (1) using an iterative approach. At the first iteration, the parame-
ters were estimated using only the closed cases. Using these estimates, we predicted
the TTD for open cases. Now, using these predictions and the data from the closed
cases, we reestimaled the model parameters. The new estimates provided new
predictions, and the procedure was repeated until convergence. The predictions
were based un assuming that the residual errors in our model (the ei]-'s} were (;aus-
sian or normal distributed—this assumption was well justified for the scale of dala
we fit (see below).”

TIME TO DISPOSITION

Time to disposition is a highly skewed variable. About 50 percent of cases close
within 9 months of filing, but some cases survive for many years. Modeling skewed
data can be problematic. Typically, predictors of interest do not affect skewed data
in a linear and additive manner. Furthermore, the residual variance ol skewed data
depends on the cstimated mean, and so (raditional confidence intervals and signili-
cance tests are inappropriate. Finally, skewed data would not match the assump-
lions used in our censored regression models.

To avoid the bias and other problems associated with skewed data, we used a trans-
formation of T'I'D, We explored various pessible transformations in our preliminary
analyses and determined that the fourth root transformation proved best—i.e., had
the most symmetric, normal residual errors. Other more commeoen transformations
(e.g., the natural log or the square root) cither over-transformed or under-trans-
formed the data, leaving residual skew. 1lence all our models for TTD used the
fourth root ol 'I'I'D as the outcome variable.

The fourth root transformaition yielded no obvious lack-of-fit in our regression mod-
els, and the residuals showed no systematic structure. Also, plots of the predicted y's
versus the true TTD (lourth root) show no systematic structure.? Sensitivity analyscs
that used alternative transformation or nonparametric survival analysis approaches
{product-limil or Cox proportional hazards regression modeling) demonstrated that
our findings were robust with respect to the choice of using linear models on the
fourih root scale,

Qur sample of cases contained a small percentage of open cases that were used in
fitring our models, and this was accounted for by using censored regression meth-
ods. Although aver 90 percent of our cases were closed at the lime we completed
gathering our data, we know that a small percentage will reopen at a later date. Hf our
policies have differential effects on such cases that may reopen in the future, these
cases could create bias in our estimated effects. 1o avoid such biases, we incorpo-
rated inta our model an allowance for future reopened cases. We then explered the

Jsee Miller {19813, Tor details on the censored regression model.

4See Cook and Weishorg (1994}, for a discussion of such plors,
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clfects of reopened cases and lound that our results were insensitive to any percent-
age of revpened cases we could reasonably expect. Given this result, we fit all models
assuming negligible future reopening of cases.

CONTROL VARIABLES

Many characteristics of cases, other than case management practices and policies
applied to them, affect rhe TFD. 1ligh stakes cases involving many parties or cases
involving complex legal or lactual issues will often take considerable time to resoive,
while straightforward cascs involving small stakes are ofien closed in much iess time.
We necd (o control for such case characteristics when we estimate the effects of pol-
icy. Otherwise case differences that are not controlled lor might be partially reflected
in policy variable coefficients. This might lead us to make inaccurate conclusions
about the effect of policy. This might oceur if the distribution of a control variable
differs between thosc cases that receive a particular management practice and those
that do not. Tor example, suppose we found a greater percentage of complex cases
among those cases receiving carly management than we did among other cases in
our sample. If this were to happen and complex cases required longer TTD to re-
solve, then we might underestimate the cffects of early management if we lefl case
complexity out of the modcl. The solution is to put complexily and as many other
predictive control variables as possible into the modei,

Our multivariate analysis accounted for these control variables by including them in
our model so that our regression cocfficients represent the effects of policy afier
controliing for the case and district characteristics represented by the control vari-
ables. However, we had many control variables 1o consider and needed to select the
best subset of these variables so as to ensure that we controlled for confounding
lactors without saturating our model with uninformative predictors. Table D.2 lists
the complele set of control variables we exploved for our models of TTD. We also
considered many other variables related to the variables shown in the table and se-
lected the ones that appeared substantively best for exploration in our models.

In developing our final models for TTD, we followed the following procedures for se-
lecting control variables. Starting with the list of predictors in Table .2, we used
exploratory data analysis to identify (he best scale for cach predictor variable. Jor
example, we chose to use the vatural log of stakes rather than the raw variable. Using
these {rransformed or raw) predictor variables, we then tested the predictive power
of cach variable alone lor predicting the fourth root of TTD. (Because we uscd the
fourtli root ol TTD in all models, in the remainder of this appendix we will use TTD to
imply the fourth root of observed time-io-disposition.) We then used backward se-
lection to choose the subset of predictor variahles that were truly important in pre-
dicting T'TD.

We considered both case-level and district-level control variables. We explored case-
level prediclors before laoking for district-level predicilors. Our goal was o limit the
spurious inclusion of district-level variables because of the small district degrees of
freedom (we had data from only 20 districis in (he sample).
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Table1).2

Control Variables Used for Modeling Time 1o Disposition

Variuble

Deseription

Case-level Vm.lhiu

Class action certification

Nature of suif category

Average judicial work fime category {shown
as “case type has xxox average judicial

work” i1 statisrical mode! tables)

Jurisdicrion

Bankruptey mention

Removed case rom stale cowrt

Any government parties

Any privite urganizations
Any pro se litdgants

Any litigant without an artomey

Any dispositive motion
[Jiscovery motion

ANy motions

Five or more motions

Number of lawyers
Number of litigants

Maximum stakes (if zero, shown
stakes™ in statistical model cables)

Nonmanerary stakes

w,

Class action information from the docket; 0 is no mention
of class action, 1is alleged, 2 is denied, 3 is certified class
action.

Nature of suit in broad categories; 11s 1art, 2 is contract, 3
is prisoner, 4 is other.

Average judicial work time category for case rype; 1is
high, 2 is moderate, 3is low (See App. AL

Jurisdiction in federal court; 1 is US plaintitf, 2 is US de-
fundant, 3 is federal question, 4 is diversity.

Bankruptey menrioned in docket for other than
bankruptey nature of suir cases; 1if there is a mention, ¢
otherwise.

Case was removed from state court; 1if remuoved, 0 oth-
erwise,

Any government {local, state or federal) litigant in the
case; | is government parties, # otherwise. Available only
in 1992-83 data.

Any private organization litigant in the case; 1is at least
une litigant is a private organization, { otherwise.

Any pro se lifigant on the case; | [s af least one pro se liti-
gant, 0 otherwise.

Any lifigant without avorney listed in the docket; 1 is at
least pne litigant without an altorney {notr pro sej, 0 oth-
erwise.

Any dispositive minion filed on the docket; 1 if thereisa
mution. ( otherwise,

Any discovery motion [iled on the docket; 1 if there isa
motion, & otherwise.

Any maotions filed on the docket (discovery, dispositive,
other, except for those related (0 appearance of atturneyl;
| if there is at least one motion, O utherwise,

Presence of five ot mote motions filed on the docket, ex-
cept appearance of aitorney; 1 if there is at least five no-
tinmns, { otherwise,

Number of artorneys involved on the case, counting no
more than one per litigant; square root was used in model.

Number of litigants on the case; square reot was used in

the madel.

Natural lug of the maximur stakes (best likely ur worsr
likely outcome:) reporied by any attorney o litigant on (the
case,

Case involved nonmonetary stakes; | if at least one attor -
ney or litigant said case involved nonmonetary stakes; 0
olherwise,
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Table D.2 (continued)

Variable

Related case

Stare case

Adrministralive procecding
(4

Any contingent fee attorney

Any hourly fes atiermoy

case complexiry

IMspuie began after filing date

Old dispute

Llescription

Attorney or litigant responded that addilional time or
money was spent on the case because of its effecrs on
ather cases; | if ar least one attorney or litigant said yes, 0
utherwise,

Also was stute case eancerning the same dispute; 1ifat
least one attorney or litigane responded that there was a
state case, 0 otherwise

Also was aTedueral or state adminisreative proceeding prior
t filing the case: Tl al least vne attotney or litigant said
yes, Hotherwise.

Any attorney working fir a contingent feo; |if at loast one
attorney or litigant said yes, 0 otherwise.

Any antorney working [or an hourby fee; 1 i yes, 0 other-
wibi,

Highest level of case complexity as reported by any attor-
ney or judges 1 s high complex, 2 is medium complex, 3 is
lewwe coruplex, Only sttorney reports were available in
111,

Foratleast one party the attormey responded that the date
the dispute began was after the liling date; 1 if ves, 0 oth-
orwist.

For at beast one party the attorney responded that the dis-
pute began rmore than a vear hefore the filing date; Uif ves,
O otherwise.

Bistrict-Teve] Viriables

]udg('a':_;

Judicial officers
Civil filings
Crimina filings
Total filings
Offices

Days Lo answer

Percent disposirive yions
Percent discovery motions

Percent any motions

Percent live or more motions

NSumber of inotions

Nuinber of fdl-time equivalent judges, including senior
judges, in the disuict.

Number of full-thine equivaleni judicial officers, including
judges, senior judges, and magistrate judges in the districr.

Annual Civil filings per FTE judicial officer.

Anpual Crimina {ilings per FUE judicial ollicer.

Annual Civi] plus Criminal filings per FEE judicial officer.
Number of geographically dilferent offices in the disirict.
Mediun days o answer for all cases in the district.

Percent of cases in the district with a dispositive motion
filed on the docket,

Percent of cases in the district with a discovery motion
fited on the docket,

Percent of cases in the district with at leasi one motion an
the docket, other than artorney appearance-related mo-
GTIER

Percent of cases in the disrrict with five or more motions
on the docket.

Median number of motions per case for all cases in the
district.
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As shown in Table 0.2, our control variables included subjective case-level predic-
tors, such as stakes and complexity as derermined by the attomeys or judges. The
controls alse included objective measures such as the jurisdiction, nature of suit, and
presence of a hankruptey mentioned in the docket. We included variables such as
number of litigants, number of atlorneys, and the presence of mations as additional
measures of case complexity. We used a careful docket analysis to identify cach of
these measures, Our docket analysis also provided us with class action status. We
included the four case-level motion variables (Any Dispositive Motions, Any Discov-
ery Molions, Any Motions, and Five or More Motions) as control variables, even
though these variables might be influenced 1o some degree by management policies.
We reviewed these motion variables extensively and determined that motions were
largely independent of case management. However, to the extent that motions may
be influenced by palicy, the inclusion ol these controls could introduce some bias.
On the other hand, motions were one of our betier predictors of case complexity and
were important for improving the precision of our estimated effects, and any small
bias introduced may be oflsct by this increase in precision.

Attorney responses (augmented by litigant and judge responses) supplied us with
case complexity, stakes (valuc of monetary, presence of nonmonetary), presence of
related cases, [ce arrangements, timing of litigant involvement (before filing, after
filing), presence of related stale cases, and the presence of administrative proceed-
ings. We derived the remaining variables from the Federal Courts Integrated
Database (1DB).

Several of the candidate control variables that we explored were highly correlated.
‘These inctuded the varicus measures related (0 motions (any motions in case, dis-
positive, discovery, or five or more motions} and the number of litigants and attor-
neys. To prevent problems of multi-colinearity we selected the best predictor ol TTD
from each group and included these in our models. The four motions variables natu-
rally split into two subgroups (many motions and discovery mofiens were in one
group) and one predictor from each group was included.

Because we used altorney survey responses to generate some ol our control variables
and because we had less than perfect attorney response, we were missing control
variables for saome cases. In the 1992-93 data, we imputed values from missing con-
1rols using the remaining predictors in our model. We used imputed values because
the lower response rate on open cases created a possibility of bias from including
missing data flags. In our models lor the 1991 data, we used missing data {lags for
cases that were missing predictors. Including records with missing data could bias
our results. However, excluding these records leads ro greater variability in our esti-
mates. We chose to include these records to increase the precision of our estimates.
Sensitivity analyses run using only cases without missing data confirmed that our re-
stlts are robust to this choice and thal any bias is small.

POLICY AND PROCEDURE VARIABLES

Table .3 lists the policy variables we explored in our models for TTD.
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Table D.3

Policy and Procedure Variables Used in Modeling Time to Disposition

va |j_;-;'_b_l(a

Description

Early managenent ¢n cise

Early schiedule on case

Eurly sefting of rrial
schedole on case

Farly conference on case

Liarly stacus report ot joint
plian on case

Early AR referral on case

Management level

Barly disclosure of informa-
tion (shown as “disclosure on
ase” in statistical model
tabiles)

Cinod faith effort to resolve
discovery dispule before
filing motion

Carses managed {distrier
percent)

Cases with trial schedule ser
carly {districi percent;

Farly disclosire district
policy

foint plan district dolicy

Litigants at settiement con-
terence [district percent)
Limits oninerrogatories
felistrice}

Days o discovery ciioft
(district median
Continuances (dismict
percent)

Magistrale judge activity
[district mean)

Tadicial Contral Over Trial
Disteic! percent linm)

~_udherwise,

Case-Lovel Variabies

ludicial case management (set schedule, hold conference, reler (o ADR,

reguire stalus Teport o joing plan) before the 180th day after filing, as
veparted indocken iNreceived early management, 8 otherwise.
Provided a discovery, tiul or other sehedule befure the 180th day alter
tiling, as reported in the docket Uil schedule, § otherwise,

Provide a trial schedule before the D 80ch day after filing as repared in the
docket; Vil sehedule, F otermwvise.

Hetd a canderence {status, scheduling, case manggenient, or Rule 16) before

the 1#0th duy after filing, as reported inthe docket; 1 iCheld, O otherwise,

Artorneys tled a status reporcar joint plan before the 180th day afrer
filing, as reported inthe docken; Uil reported Gled, 0 otherwise.

Case referred to arbitration, mediation, or newtral evaluation before the
POt day after filing, as reporred inthe docker; 1if referred, 0 otherwise,
intensity of case managemaentas reporeed by the attomey; | iChigh, 0
otherwise (Tor case level analyses this is the highest Jevel reported by any
AOTNEY).

Parties made an early disclosore of relevani inforaation without formal
discovery request as reported by attormey; |ilyes Tor at least one
wtrorney, 0 atherwise,

Lawyer repint of whether goud faith ellfors was made to resolve dispute
before liling discovery modor: 1if yes forar least ane atlorney, 0

Digrricr-Level Variubles B

Percent of cases i a disteice that receive o schedule, a conference, file

status report or plan, or are referred to ADR,

Percent of cases in a distriet that receive a trtal schedule before the 180
day after filing

District policy an early disclosure, For 1941, 1 diswrict has mandatory
carly disclosure withaut formal discovery request for any cases, O
atberwise. For F992-43, 1l district has mandatory disclosure for general
civil litigadion, O orherwise,

District policy on whether atlorneys must prepare a Joint discovery or
case management plan carly in the case; Tif ves; 0 otherwise,

Percent of cases in a disiict with litigants present at sertlement conferen -
ces in person or availible on the telephone (as reporied by the attomey).
DNistrice policy an limitations on interrogatories; [if the districl has a
pedicy Tmijtng e, O otherwise.

Median diys to discovery citoff for cases with curoft in a districr.

Percentage of cases in wdistrict that bave a continuance, of those cases
that have a schedule set,

Number of civil proceedings performed by magistrate judges per civil
termination in the distice (eg, moliony, conferences, hearings); the
square root of the number was used in the model.

Percentige al trials in a distrier that had fiom actve judiciat comirol, of
those cases for which lawyers reported judicial conrrol of trial was either
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We sclected these policy variables because they explicitly represent the principles
and techniques (hat were mentioned in CJRA (for example, a district policy of
mandatory disclosure), or serve as measures of the policies and procedures men-
tioned in the Act (for example the particular forms of early judicial case management
(hat we explored), Each variable is well measured using our various sources of data.
Also each variable pertains (o a particular, well formed hypothesis about the effect of
policies and procedures on TTD. We did not pick (hese variables after exploratory
analyses. Rather we chose each policy variable because it pertained (o a particular
policy or procedure of interest that had been hypothesized as a predictor of TTD
{and other outcomes).

We were limited in our choice of predictors 1o those variables (hat could be identified
via the docket analysis, via explicilly known district pelicies, or via information on
variables that could be obtained from the attorney surveys (and judge surveys in
1992-93).

We were further limited because we had only 20 districts and some procedures were
not widely implemented across the districts. For example, six of the 10 pilot districts
planned 1o replace the judicial discretion model with a track model of differential
case management, but the track model proved difficult to implement. Most districts
that included tracking in their plan actually assigned the traditional group of mini-
mal management case types to an expedited track. Five of the six pilot districts
whose plans contained a track model assigned 2 percent or less of their cases to the
complex track. Pennsylvania (£}, which assigned 7 percent of its general civil cases to
the complex track, was the sole exception.® The consequence was that most general
civil cases to which CJRA procedural principles might be relevant were placed in the
standard track if any track assignment was made. This meant that there was little
actual “differential” tracking of general civil cases in maost districts that adopted a
track model in their CJRA plan, Consequently, we have no basis for evalualing how
the track method of 12CM might have affected time, cost, satistaction, and views of
fairness. I we had used only PA(E) ta estimate the effects of tracking, then our esli-
mated effect of tracking would be completely confounded with the effect of the single
district’s characteristics and the effects ol (he several other policies alse used in that
same district, and we would nol have been able to generalize our DCM finding to
other districts. We could not evaluate the “judicial discretion” model of DCM be-
cause the pre-CJRA existence and nearly universal use of this model negates the pos-
sibility of evaluation.

ENDOGENEITY OF TIME TO DISPOSITION AND POLICY VARIABLES

Our evaluation of case-leve! data is best viewed as an observational study. We did
not assign policies and procedures to cascs in a random manner as part of an exper-
iment. Pilot and comparison districts were assigned in a quasi-experimental fashion,

3PA(E) also implemented other changes. the tesults of which we cannot refiably separate from (he effecis
ol the track sysrem.
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but the actual implementalion of case-level policies and procedures reflects the dis-
cretion ol individual judges and districts.

This allows for the confeunding of case characteristics and procedures discussed
above, and it also allows for the possibility that procedures are driven in part by the
unique characteristics of a case. For example, judges may choose to manage com-
plex cases differently than they manage simple cases. 1f we have not cantrolled for ald
characteristics that drive both complexity and the use of policy, then we might mis-
takenly conclude that the policy makes cases longer (provided complex cases are
longer). The model might suggest this conclusien, even if the policy really shortens
the time for truly comparable cascs,

The problem is that our estimate of the effect ol a policy is the dilference between the
mean TTD for cases recelving a managenient procedure and those not receiving the
pracedure. However, lor each management procedure, our goal readly is not to esti-
mate the dilference between these two groups. Rather, we want to know what would
be the difference in TTD between a case managed with a particular procedure and an
identical case managed without the procedure. lf the procedure was applied at ran-
dom or was somchow applied in a way completely unrelated to any other case char-
acteristics, then a comparison of cases with and without the procedure would yield
an unbiased estimate of our desired effect. 1f on the other hand, the procedure is not
applied at random and is related (o other cases characteristics that predict TTD, then
we cannol accurately estimate the procedural etfect unless we fully controf for char-
acteristics that affect both (he use of policy and 'I'TD. If we can control for all such
confounding characteristics, then we can provide an unbiased estimate of effect us-
ing the adjusted dilference (adjusted [or the control variables) hetween the cases re-
ceiving the management and the rermaining cases.

TTD Affects Use of Early Management

Some cases close very quickly alter being filed. Almost all these cases receive no
managemenl—they close before the court has any opportunity to manage the case.
In these cases, the very short time to disposition limits the chosen management
policies. However, it is not fair to say that the lack of management hastened the 1'['D
either. In fact, the case closed very early, was not managed, and provides little in-
formation aboul the elfect of management. ) we leave these cases in the group of
cascs without management being studied, then we will tend to underestimale effects
of management in reducing TTIL

For example, let’s hypothesize that early management reduces TTD—if we could ex-
perimentaily treat pairs of identical cases, managing one set and not managing the
other, we would find that, on average, cases with management are shorter. f we in-
clude in our observed data, however, these very shorl cases that would close early
with or without management they would tend to make average TTD in the “not
managed” group small, and, in extreme situations, this will make the average TTD in
the “not managed” group shorter than in the "managed” group. This could happen
even though management really reduces TTD.
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To avoid this bias in estimating the effects of management procedures, we ran our
analyses using only cases that lasted longer than nine months (270 days). We also
ran analyses on all cases thar had issue joined to explore the robusiness ol our [ind-
ings and to demonstrate the bias resulting from such analyses. We chose the nine
month cutoff hecause we defined early management as occurring within the fivst 180
days and wanted a window between the periods to avoid over-interpreting transi-
tional effects following managemenl. We found in a sensitivity analysis, in which we
varied the nine-month period, that our main results were robust with respect to the
nine-month cutell period, and hence we report the lindings using these data.

One should note that truneating the data at nine months introduces bias because we
underestimale the effects of early management on cases lasting between six and nine
months. That is, among cases that could have been managed early, we do not mea-
sure difference in the TTD for cases closing between six and nine months when we
only look at cases lasting at least nine months. 1f carly management would tend to
hring cases into this window below nine months {by moving a casc that would close
in perhaps ten months without management), we underestimate the effect of carly
management. Il early management tends to move cases above this ninc-month win-
dow, we could overestimate the management effect. Our analysis, discussed later,
indicates that early management appears (o be making cases shorter, or pushing
some cases [rom above to below nine months. In general, the truncation bias intro-
duced by using the nine-month cutofl appears o be moderate. On the other hand,
bias from including all the very short cases in the analysis and treating them as “not
managed” creates a large bias and even changes the sign of the coefficient for early
management in the 1992-93 data analysis.®

Finally, it is reasonable to argue (hat although many cascs close within nine months
fabout 50 percent of all cases), it is really cases thar [ast bevond this point in time (or
maybe even longer) that are truly of concern. ln other words, if all federal civil cascs
lasted no longer than nine months, then there would be little interest in finding
management procedures to reduce TTD.

Other Casc Characteristics Affect Case Management

Although the biasing effects of very short cases on carly management discussed
above provide the most obvious example of an instance where management prac-
tices are determined by cases characteristics other than the control variables in our
model (in this example management is dircctiy determined by TTD), there are other
policies that we suspect could be susceptible to similar biases due to case character-
istics for which we have not been able to adequately control, For example, we expect
that, if we count the number of docketed management events for each case, we will
[ind that, in our observed data, longer cases receive more management. This does

e considered other approaches vather than wsing only 1he coses that survived 270 days or moere. How-
ever, becanse the time o disposition of very short cases is the actual couse for not receiving management,
standard gcunometric solutions are not applicable wnd any solution would be very sensitive to model
specification. Hence, we chase o model cases surviving over 270 days becanse we could fit vobust models
and readily explore possible biases,
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not necessarily imply that it we could find pairs of identical cases, where one set was
actively managed and one was not, that the actively managed cases would last
longer. Rather, we expect that longer cases receive more management because there
is more time for management, and because such cases are more contested and re-
quire more management.

In such examples, there are case characteristics that are nor controlled for in the
maodels that may effect the use of 4 management practice and TTD. This again may
create bias in our estimates of the effects of management practice. This possible bias
is often referred o as selection bias, and 1t may exist if our model does not ade-
quately correct for influence of case characteristics on the selection of case manage-
ment procedures for a case.

For some procedures, we used district averages (or medians) to measure the effects
ol the typical use of procedures in the district, thereby avoiding selection bias that
would occur at the case level, For example, we used the district median days to dis-
covery cutofl to measure the effects of discovery cutofl,. We do not use the case-level
measure because we expect that for individual cases discovery cutofl will be tailored
to the needs of the case. After reviewing the cases, a judge will assign a discovery
cutoff thal he or she feels is appropriate for the needs of the case. Difticult cases may
receive more discovery time and take longer to settie; straightforward cases may re-
ceive less discovery time and require less time to settle. However, this difference in
TTD may be more a characteristic of the case than the management. By using the
district median, we hoped to average across the case characteristics that may influ-
ence the specilic discovery cutofl and identify districts that typically choose shorter
or longer curoff times regardless of case characleristics.”

Even though we have taken many steps Lo avoid selection bias—including those dis-
cussed above, as well as exploring a rich set of control variables, we are still con-
cerned that some of our parameter estimates might be biased. We consider such bi-
ases ininterpreting our parameter estimates and advise that caution be used in in-
terpreting cffect size. For example, if there are substantial differences in the case mix
of general civil litigation across districts that are not adequaicly captured by our con-
trol variables, and this difference led to differences in management policies, then the
effects associated with our district average variables may overestimate or underesti-
male the effects of the policy.

WEIGHTS, CLUSTERING, AND STANDARD ERRORS
Sampling Weights

Because we selected a stratified random sample, as discussed in Appendix A, we had
unequal selection probabilities for cases within each district. Although there are

TRecause use of early managemen! depends on TED, we could not use a districe average variable o over-
cenne selection bias in thar variable. Furthermenre, we could use an objective siandard 1o avoid seleciion
bias and fit @ model with a case-level carly management viriable. Becawse case-level variables are prefer-
able to districr-level variables, we chose (o use the over 270 day sainple lor estimating the effects on 1T,
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conflicting opinions on the use of sampling weights when fitling data to statistical
models, # we determined that it would be most appropriate to use sampling weights
when fitting our regression models. The use of sampling weights guards against
model misspecification that corresponds to missing predictors that are relaled to the
sampling strata. Although we had 4 rich set of control variables, we remained con-
cerned about misspecification and used sampling weights as a means of providing
robust estimates.

Our outcome 11D is 4 case-level outcome with considerable intra—district variation.
some of our key predictors (early management, disclosure) are also case level predic-
tors again with considerable intra-district variation. Furthermore, we believe that
individual cases in small districts provide as much information about the effects of
policy an outcomes as do cases in big districts. Hence, we did nol feel it appropriate
to over-weight data from hig districts, while under-weighting data from smuall dis-
tricts. We did not want data from the handlul of very large districts 1o drive our entire
model. Lor this reason, we used weights that accounted for within-district stratified
sampling but did not account for variations in the sampling rate between districts.
We used a "district cqual” weight {(sce Appendix A) that gives all districts equai weight
in our analysis. By using this weight, we are robust against misspecification that is
correlated with intra-district oversampling but avoid the excessive loss in precision
that would result il we were o allow the data from four very large districts to drive
our analysis.

Estimated Standard LErrors

‘The traditional estimates of standard crrors for regression (or censored regression)
cocfficients are not appropriate for analyses with sample weighted data. These stan-
dard error estimates tend to undcrestimate the variability of the coefficients because
they assume that sampling weights are actually precision weights. To provide unbi-
ased (more precisely consistent) estimates of the standard ecrors, a common ap-
proach is to use a Huber or White correction.” Using the analytic algebraic formula
for the variance of the estimated regression coelficient and nonparametric estimates
of the variance matrix of the outcomes, one creates an estimate of (he variance-co-
variance matrix Tor the regression coefficients. The estimate is of the form ABA’ and
is thus called a “sandwich” estimator. The only assumption of this estimator is inde-
pendence between case outcomes. The sandwich ¢rror is used to correct standard
crrors and does not try to adjust the mean structure or estimated effects. It attempts
to allow for the fact that there can be some unexplained differences at the district
level and that this could result in unexplained variability in our estimates.

The sandwich estimator has been shown to be valid for ordinary linear regression
under various conditions!® and is also valid as an adjustment for the variance of

858!‘.. [or example, DuMouchel and DBuncan {18830 Linle {19913 Nathan and Folt (1980); and Kott {1991},
for discussion ol these issues,

Muber (19671; and White (1980).
Whwhite (1980).
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maximum likelihood estimates (MLEs) under certain types of misspecification,!!
Although we have not formally proved thar the sandwich is appropriate for censored
regression, our censored regression estimates are MLIS, and by analogy to Hubrer’s
work and to the linear regression case this proof should be possible. Note that only
closed cases are used in estimating the standard ervor. This may not be the most ef-
ficient estimale, bul it will be consistent.

One possible shortcoming of this approach is that the standard error estimator is de-
rived under the assumption of the independence of cases. Most likely there is unex-
plained heterogencity among districts {see the subsection on inter- and intra-district
effects, below), and this results in correlation among the residual errors from cases
within a district. The sandwich estimaror can be adjusted to allow for correlation
among cases within a district by using an alternative estimator for the variance ma-
trix of the outcomes {TTDs). This estimator is again commonly referred to as the
Huber correction or a “robust” estimaltor of standard error because it is appropriate
even if the model is misspecitied.

The precision of this correlation-adjusted standard error estimator is determined by
ihe namber of districts. With only 20 districts, our estimate is relatively imprecise.
Thus, we expecl that the unadjusted standard crrors (unadjusted for intra-district
correlation) will tend Lo underestimate the standard error of our cocflicients, and we
also expect that correlation-adjusted estimates might be rather imprecise and lead to
variable test statislics. As a compromise, we provide the unadjusted standard errors
in the tables given below. However, we nole when the significance of our variables
changes when we use the correlation adjusted standard errors. For case-level predic-
tors, the bias will tend to be small and the unadjusted standard errors will probably
be most appropriate. Vor diswrict-level variables, the bias could be larger, and more
attention should be paid to the adjusted standard errors, even though these could be
imprecise.

MODELS FOR TIME TO DISPOSITION

Tables D.4 to [3.7 give (he results of our primary models for TTD for our 1392-93
sample of filings and our 1991 sample of closures. For each year, we have a model for
all general civil cases with issue joined, and a model for such cases with time to
disposition greater than 270 days.

ESTIMATING TTD USING 1992-93 SAMPLE DATA

Tables D.4 and 1.5 give the results of our primary models for TTD for our 1992-93
sample of filings.

U uber (1967).
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Control Variables

For 1992-83, our muodel selection procedure identitied the following as importam
control variables, without accounting for the effects of policy variables:

s  Class action certification,

»  Avcrage judicial work level {moderate),

*  Bankruptcy mention,

*  Removed,

*  Naturc ol suil category (tort, contract],

* Any government parties,

»  Discovery motions,

* Anymotions,

*  Number of lawyers,

*  (ase complexity (high or moderate}, and

*  Maximum stakes.

Table .4

Muodel for Titne {o Disposition: 1992-93 Sample, All General Civil Cases with Issue Joined

Vi o _ o Cocfticient I-Statistic I Value
Comstant 32497 14.530 {1000
Palicy Variales

LEarly management vn casc 0112 3194 0.001
Cases managed (district %) 0.006 —2.048 0025
Cases wilth trial schedule set early {district ) -n.008 —6.648 0.000
Early disclosure district policy (1020 -0).429 N.6GE
Joint plan district policy 0.113 1863 0.062
Litigants at setelement eant. (disirict %) S8 -3.183 04040
Limits on interrogatories (districi} —{L 1045 -GN 00104
ays 10 discovery cutoff tdistricr median) (.00 7.0 (.00
Cordinuances (distnict 50 —{h002 BRI 0.30%
Magistrate judge activity (district mean) (L1540} 1,425 0,063
Judicial conerol owver trial (district % firm} (.06t 1007 thaid
Disclosure nn case nalh 3,146 (.620
Control Variables
Class action certified (0.328 1.8965 0.058
Case lype has moderate avg, judicial work 0.099 2.648 0.008
Bankruprey meniion (.38 1,818 0.000
Removed case —1.7305 7.3V (.004)
Narure of suit (tort) 110 A.548 (.000
Nature of suit [contract) 0037 0821 0.412
Any povernmenl partics 0,132 3.728 0.000
[Mscovery motion 0.3497 11.934 (L0010
Any metion 0.3510 72 0,000
Number of liwyers (square root) N0 178 {1.AGY
Case complexily thigh) 0233 4.196 (.00
Case complexity (underale) 1.047 1.208 (1.208
Zero stakes 0004 ~[1L902 1367
Maxirnum stukes {log) [1L.035 231 {100

N=2,432
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In our all issue juined maodel, only the following variables remained statistically sig-
nificant (at the p=0.05 level} after including our policy variables:

*  Average judicial work level (imoderate),

*  Bankruptcy mention,

s Removed,

¢ Nature of suit category (tort),

*+ Any government parties,

»  [liscovery motions,

«  Any motions,

¢ Case complexity (high), and

»  NMaximum stakes.

Table 105

Model for Time to Disposition: 1992-93 Sample, General Civil Cases with Time to
Dispasition over 270 Days

5 r el Cpefficient CT-Statistic I’-Value
Constant 4,007 21615 6.000
Policy Variables

[arly management on case 0131 1,856 (0,000
Cases managed (district %) 001 1.358 721
Cases with trial schedule set carly (district %) {.00043 —-H.010) 0.000
Paaly disclosure district policy 00045 1.019 0.308
Joint plan district policy 1,121 2.580 0.010
Litigants at setlement canf, {district %) .08 —3.732 (.000
Limits on interrogatorics (disirict) 0.028 -0.537 0.404
Days 1o discovery cutoff {districr median) SN 1,164 0000
Continuances (district %) (.000 =5 0875
Magisrrate judge activity (district mean) 0110 1.710 0.088
Tadicial control over trial [districs % firm) 0012 1.628 0104
Disclusure on case =0.014 -0.607 0.544
Control Variables
Class action ceriified 0AI6 2427 0015
Case type lras moderate avg, judicial work ~(h23 -1.319 0413
Bankruptey mention (.25 3123 0002
Renmoved case {1ONG -(1,188 1851
Nature of suit (o) 3025 -0.854 0.343
Nature of sult [conmract) ~{hA2 -1.702 0.9
ALY BOVETIUILLEIT PATIICS ISR 1.8922 .055
Discovery motion 1132 0.000
Any motion IRV 0.017
Nunmnber of lawyoers (squire root) 042 A 0.472
Case comnplexity (high) 0154 3458 0.001
Case complexiny (moderate) 0T 1226 04821
Zara stakes A -0.952 2.:341
Maximum stakes [log) i +.680 0.000

Nl
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Bankruptcy mentions, tort cases, (he presence of any motions and discovery motions
in particular, the involvement of government parties, highly complex cases, and in-
creasing the siakes all predicted longer TTD. Types of cases classified as moderate
judicial work level and removed cases tended o have shorter TTD than other cases,

In our over 270 days model, only the following six variables remained statistically
sighificant after including our policy variables. Each of these predictors is positively
correlated with TTD.

« (lass action certification,

Bankruptcy mention,

+ Discovery motions.

+ Any motions,

+  Case complexity (high}, and

»  Maximum stakes.

Table 12.6

Madel for Time to Disposition: 1991 Sample, All General Civil Cases with Issue Joined

Variable B S Coofficient  T-Statistic P-Value
Constant 308G 13.087 0.000
Palicy Variables

Early managemeni on case 0,127 -3.408 0.0m
Cases managed (district #5) ~1.007 —2.262 0.024
Cases with trial schedule set early (district %} —1.005 -3.841] 00003
Farly disclosure district policy =0.101 -2.149 0.029
[itigants at sertlement conf. (disnier %} BRI -3.202 0.001
Limits on interrogatories (district) —(.225 -4.153 0.000
13ays to discovery cutofl (diserict median} 0013 5057 0.000
Continuances (district %) 0 IHIG - 1879 N.06G0
Magistrute judge activity (district mean) (L2506 2.588 0.000
Fadicial eontrol owver trial fdisteict % linn) SLIHIZ -1.504 0,133
Missing data Mag, management level on cuse 174 0.826 .409
Managenient tevel o cise 0087 2.200 0028
Missing dura (ay, disclosore on case -(h.052 —0.408 {1643
Disclosure on cuse {100 2614 0.009
Control Variables
Class action certified .00 2.5585 0.011
Case tvpe has moderate avy, judicial work L1685 -G.02 0.000)
Bankrypley mention 576 4.451 0.000
MNature of suil (Lo 4,129 2.894 0.004
Nature of suit (contract) (L4 2,083 0.037
Any government pariies {h133 2.634 0.008
Discovery molion (A2 12.662 0,004
Any motion 1.265 5.740 0.000
Number of lawyers (squdre root) (L3145 5.044 0.000
Missing data lag, casc complexity 0.161 0.730 0.465
Case complexity (high) {1330 4507 0.000
Case complexiny (imoderate} [IAKS 2870 0.003
Aera or missing siakes ALY —1,444 0.152
Maximuin stakes (iog) {h038 3.018 0.003

N=2422
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Fer our 1992-93 models, we imputed values [or stakes and complexity for cases
where we had no attorney response. We used the other predictors in our modef to
predict these control variables when they were missing. We imputed the values be-
causc lower attorney response rates correlated missing data with longer cases. The
use of missing data flags could have introduced bias into our eslimates, so we used
imputed data. For 1991 data, we used missing data flags because the correlation
between time-to-disposition and nonresponse was much lower. In our 1992-93
model, we included a flag for zero stakes cases. This allowed us to use the natural log
transformation of maximum reported stakes (a transformation that is essential for
avoiding lack-of-fit}.

Early Case Management

Using all the general civil cases with issue joined from our 1992-93 data, we found
that early management predicted longer TTT). However, using only cases with time-
Table D.7

Maodel tor Time (o Disposition: 1991 Sample, General Civil Cases
with Time to Disposition over 270 Days

Variable ) __ Coefficient T-Staiistic P-Value
Constant 4.017 16.431 0.000
Policy Variables
Early managemaent on case —1.246 -8.865 0.000
Cases managed (distriet %) A -0.930 0.352
Cases with tiial schedule set early (district %) -0.007 -6.159 (.00
Early disclosure district policy 0034 0514 1.608
Litiganis at settlement conf. (disirict %) (L0084 -3.263 (.001
Limits on interrogatories {district) 0020 1,406 {1644
Days ro discovery cutoff (district median) (.002 3776 0.000
Continuances {districo %) —{h0013 -2.250 {1024
Magistrate judge activity (district mean! (L2484 2648 0.008
Tudicial conirol over trial (district % firn) {1003 1.951 (1.051
Missing data Hag, management level on case {206 (VRH{ 0.548
Management level on case - {1002 -0.058 .954
Missing data flag, disclosure on case —1.048 ~1.331 (.740
Disclosure on case =046 -2.732 L0065
Control Variables
Class action certified 0.732 2,011 0.044
Case type has moderate avg. judicial wotk 0076 -2.205 027
Bankruptcy mention 0.443 4,189 000
Nature of suit (ort OG44 1063 (288
Nature ol suit (eontract) 0.04% 1.154 0.249
Any government parties 0026 0,356 0,678
Discovery motion 0.199 5.660 0.000
Any maotion 0013 2423 0.615
Numbier of Jawyers (square roor) 0.233 4.253 0.000
Missing data flag, case complexity -3 -0.038 0.5970
Case complexity (high) 1252 37499 0.000
Case complexity {moderare} (. 106 2.654 0.008
Zero or missing stakes (1032 (0.753 0.451
Maximum siakes (log} (1035 3.001 0003

Ne,732




174 An Evaluation of Judicial Case Management Under the Civil lustice Reform Act

to-disposition over 270 days, we found that early management predicted signifi-
cantly shorter TTD. Explorations of the data clearly demonstrate that the very short
cases that close before receiving management are the source of this discrepancy
between the two samples. In other words, the models demonstrate the bias we ex-
pected to find when using all the issue joined cases. For this reason, we conclude
that early management predicis shorter TTD.

We explored the component procedures of carly management separately. For this
exploration, we it a separate model {or cach component. This model includes both a
flag for carly management as well as a flag for (the patticular early management pro-
cedure. Lor exampie, (o explore the specific effect of setting a trial schedule prior to
the 180th day of the case, we fit a model that includes our early management flag and
a flag that is 1 il the case received a trial schedule (before day 180) and 0 otherwise.
The estimated cocfficient for the trial schedule flag estimaies the difference between
cases that receive early management that includes setting the trial schedule and
thuse that receive carly management but do not include setting the trial schedule
early.

Using this approach we found thal cases where a trial scheduie was set before day
180 tended to have statistically significantly shorter TTD than did cases receiving
other types of carly management. We found no statistically significant ditferences for
conferences or mandatory arbitration, and we had mixed results for schedules in
general and status reports or joint plans using 1992-93 data. lable 2.8 summarizes
these findings.

We also found a contextual district effect for setting trial schedules early. In both our
1992-93 models, we found a slatistically significant negative correlation between the
percentage of cases in a district with a trial schedule set before day 180 and TTD,
even after controlling for case-level use of carly management.

We did not find similar district-level etfects for the percentage of cases managed,
percentage with continuances, or percentage with firm judicial control of trials. All
these predictors were not statistically significantly related to TTD in our 19%2-93
maodels.

Discovery Control

A district policy on limiling interrogatories is a statistically significant predictor of
shorter TTD for all issue joined cases, but not for over 270 day cases. However, the
coefficient is not signilicant in cither modcl when we use standard errors that adjust
for intra-district correlation. Thus we conclude that our data provides almost no evi-
dence of an cffect of district policies of limiting interrogatories on 1'T'D.

In both our 1992-92 models, we lind that the district’s median days to discovery cut-
off is a statistically significant predictor of 11D, Longer cutolf predicts longer TTD.
The statistical significance holds even if we use adjusted standard errors. The actual
cocflicient appears small but that is due to the scale in days—reduction in expected
TTD for a change in discovery cutofl of a single day is small, but the effect of reducing
cutoff by a month is considerable.
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Table N.8
Estimated Elfects of the Components ol Early Management on General Civil Litigation Cases

All witly Issue loinen

_variable Cooff,  ISan Pvoe  Cooff

1992493 Sunple
Ser schedule 0111 2.3 D35 KinRit —2.823 {1,005
Set il schedule L0 S OALY [RRINE AL L2100 -4 132 {1000
Held conterence 10014 [.264 1206 -0.023 -0,787 .431
Reporear plan 0.036 0471 [UHES 0G5S -2.0182 1.0306G
Mand. avh. reteral —(1L64 -89 1h36H U116 -1.808 0071

9] Sanmple
Sat schedule 0015 0251 IRITH| -00247 3.078 0,000
Set trial schedule -0.045 - 2007 [IR)A | -(L 1A% =37 (ORI
1leld conference 0.04] 10154 13.2¢H) 0.080 2.061 0.039
Repart or pluan —[0iM33 1405 107 —(LOBY 1.0y 028
Mand. arly. referral 250 2545 thous 0101 YT uas

Early Disclosure

Similarly, in both our 1992-1993 models we lind no swatistically significant difference
in 'I'TD between cases from districts that have a policy of mandatory disclosure and
those that do not. I‘urthermare, in separate model runs we found that cases from
districts with a policy of mandatory disclosure ol information bearing on both sides
of the case did not differ significantly in terms of TTD from other cases {(b=0.02 , sid.
err.=0.06, p=0.76 for all issue joined; b=0.04, std. err.=0.05, p=0.37 lor over 270 day
cases). Also, we found that cases where the attorneys reported an early disclosure of
relevant information were not statistically significantly different than other cases in
Llerms of 111,12

We also found rthat a district policy encouraging voluntary early disclosure had no
statistically signiticant effect on TTD. For hoth our 1992-93 samples, we found small
positive and not statistically significant differences in TTD between cases from dis-
tricts with a voluntary carly disclosure policy compared 10 cases from districts with
no generat policy on early disclosure!? (b=0.089, std. err.=0.072, p=0.215 for alt issue
Joined cases; b=0.045, std. err.=0.055, p=0.416 for over 270 day cases).

Good Faith Efforts in Resolving Discovery Dispules

Our 1992-93 data provide no evidence of elfects on TTD for good laith efforts (o re-
sobve discovery disputes before filing motions. Looking at cases with at least one dis-
covery motion, we found no statistically significant difference between cases where
the attorney reported good faith efforts and other cases (b=0.05, std. err.=0.06, p=0.47
forall issue joined cases, b=—0.01, std. err.~0.5, p=0.81 lor over 270 day cases). We re-

Pywe imputed the missing values of our carly disclostre variable ind found our result was not sensitive to
the particular imputed values,

380me districts lad policies on early disclosure for o nited number of cases, We considered these dis-
tricls o have no general policy of curly disclosure und ineluded them in our comparison group for study-
ing the ettects of volunrany and mandatary eady disclosure.
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stricted our attention (o cases with discovery motions because we suspected that for
cases wilhout motions, attorneys would respond “No/Not Applicable” to our survey
item—even if good [aith efforts were made (sce Item 5H, Part A in the Attorney
Questionnaire in Appendix J}. We made ihis judgment because we found when ex-
ploring all cases that both discovery motions and good faith efforis were associated
with longer 1TD and good faith elforts rarely occurred for cases without motions.

Mandatory Arbitration Referral

We also explored the effects of mandatory arbitration referral on TTD.* We found
thal cases with an carly mandatory arbitration referral did not differ significantly
from cases with other forms of early management. This is true for all cases with issue
joined and the over 270 day cases. We explored this using all cur dara and using only
those cases that meet the eligibility requirements of mandatory arbitration {only
monetary stakes and not over $100,000). The results from thosc models are b=-0.15,
std. err.=0.11, and p=0.18 for all issue joincd cases and b=0.08, std. err.=0.12, and
p=0.61 for over 270 day cases. The coefficient measures the difference between cases
with an early arbitration referral compared to cases with other forms of early man-
agement.

Joint Discovery/Case Management Plan Requirement

We found that TTD for cases from districts that required lawyers to produce a joinl
discovery—case management plan was not statistically signiticantly different from
I'TD for cases from other districts, when looking at all cases with issue joined. When
looking only at over 270 day cascs, we found that TT1 for cases from districts with a
joint plan requirement was statistically significantly longer than in other districts.
However, this finding does not hold when we use the adjusted standard error, which
for this district level policy is probably more appropriate. Hence we conclude that
there is not strong cvidence that this policy is an impertant predictor of TTD.

We also explored the usc of status reports or other joint plans as a management
practice at the case level. When compared to cases receiving other forms of early
management we found that cases that submitted plans were not statistically signifi-
cantly different in terms of TTD, when using all issue joined cases, When looking
only at over 270 day cases, we found that cascs where a status report or plan was filed
tend to have a somewhat shorter TTD than do other cases.

Litigants at Settlement Conferences

l'or both our 1992-93 models, we find that increasing the district percentage of cases
with litigants at scttlement conferences {cither in person or available on the tele-
phone) decreases TTD for cases within the district. 1n both models, this difference is

U our 199293 sampie, 95 percent of our 112 arbitrarion referrals were mandatory referrals. in owr 1991
sample, all bur one of our 119 referrals was mandatory, Hence we reter to our estimate as the predicled
effect of mandatory arbitration referral.
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significant using the unadjusted standard crrors, but it is not significant in the over
270 day model when we used the adjusted standard evrors. We fit our original model
using attorney responses. In an alternative model, we used data from the judicial
surveys and found similar results—increasing the percentage of eases with litigants
at settlement conferences decreased the TTD for cases in the district (h=-0.008, std.
err.=(,003, p~0.01 for all issue joined; b=—0.006, std. err.=0.003, p=0.02 for over 270
day cascs).

Use of Magistrate Judges

We measured magistrale judge activily as the number of proceedings handled by
magistrate judges in the district per the tolal number of ¢ivil terminations in the dis-
trict.1? We ohlained the number of magistrite proceedings from forms submitted
monthly for cach magistrate judge. Exploratory analyses showed that proceedings
per civil iermination appears to be the most accurate available measure of magistrate
judge activity; however, we found qualitatively similar results if we included both
proceedings and case terminations by magistrate judges in the numerator of our
measure. Regardless of which measure of activily we used, we found (hat increased
magistrate judge activity on civil cases did not predict either reduced or increased
TTD for cases in a districl.

Pilot vs. Comparison Districts

We also explored a model that included only cur control variables and a flag for pilot
district (1 if the case is in a pilot district, 0 otherwise). Using all cases with issue
joined, we found (hat cases in pilot districts tended to be shorler (b=—0.13); however,
this dilference is not statistically significant when we use the adjusted standard error
(p=0.19}. For the over 270 day cases, we found only a negligible difference between
the TTD for cases from pilot and comparison districts and the difference is not signif-
icant.

ESTIMATING TTD USING 1991 SAMPLE DATA

Tables 1.6 and D.7 give the results of our primary models for TTD for the 1991 sam-
ple of closures. We present a model for all general civil cases with issue joined, and a
model for such cases with time-to-disposition greater than 270 days.

Control Variables

For 1991, our model selection procedure identified the following as important con-
trol variables without accounting for the effects of policy variables. The model also
includes a missing data flag for cases missing the case complexity variable and a flag
for missing or zero stakes.

Y901 gur models, we use the sguare root of the ratio ob the number of annual procedures by magistrate
judges pertotal civil revminatiens in the disoict,
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«  (lass action certification,

s Average judicial work level (moderate),

*  Bankruptcy mention,

*  Naturc of suit category (tort, contract},

*  Any government parties,

»  Discovery motions,

« Anymotions,

« Nuomber of lawyers,

»  Case complexily thigh or moderate}, and

»  Maximum stakes.

In our all issue joined model, all the control variables remained statistically signifi-
cant {at the p=0.05 level) alter including our policy variables. Cases classified as
moderate judicial work level tended Lo be shorier, while all the other control vari-
ables predicred longer TTD. For the over 270 day case model, nature ol suit calegory
(tort or contract) and government parties were not significant after controlling for
the other control and the policy variables. Again for over 270 day cases, all the control
variables except case types with moderate judicial work level predicted longer TTD,
while moderate judicial work level cases tended Lo have reduced TTD when com-
pared o the other genera! civil litigation cases with primarily high work level.

Larly Case Management

Our results for the policy variables in our 1991 models are similar o the results from
the 1992-93 models, although there is often some difference in the actual magnitude
of the coetlicient estimales.

In both our 1991 models, we found that early management was a significant predic-
tor of shorter 1°I'D. Thus, the endogeneity bias that results from very shaort cases that
close belore management can be applied is 1ot as apparent in the issue joined sam-
ple for 1991 as it was for 1992-93.1% Again we explored the components of carly
management by comparing cases with each component against (he remaining cases
with early management, We found (hat for both models, setting the trial schedule
before the 180th day of a case predicted statistically significantly shorter TTD than
did other lorms of early management. We found no significant effects from requiring
a joint plan or repori, and mixed results for our other component practices of early
management (setting any schedule, holding a conferenee, or referring to arbitration).
Table 3.8 gives the full details,

5 his endogeneity etfeet was there in the 1991 sauple, buc diflerences in the ewrly management of cases
ofder than thiree years in the 1991 sample v, the 198283 sample purtially masked the effect.
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We also found no strong effects for the percentage of cases managed in the district,
conunuances, or firm judicial control ol trials, Although the percentage of cases
managed in the district is associated with statistically significantly shorter cases in
the all issue joined model, the linding docs not hold when we use our adjusted stan-
dard error. Sinilarly, fewer continuances appears to predict ionger cases in the over
270 day sample for 1991, but this effect is nol statistically signilicant when we usc the
adjusied standard error.

In the all issue joined sample, we found that a higher level of management is a statis-
lically signilicant predictor of longer TT1). We suspect that this re¢flects seleetion
bias. Almost by delinition, cases that last longer will tend 1o be more difficult to re-
solve. Because the cases are more difficult 1o resolve and last longer, over their entire
longer length these cases receive higher management than less complicated shorter
cases. This results in an association of longer 1'TD for cases with a high level of judi-
cial management over the entire case. Because ol this bias, we do not believe we can
make any valid conclusions on the actual ellect of this predictor, We did not include
the variable tn the 1992--83 models for this reason and it is provided here only (o
demonstrate the possible bias.

Discovery Control

The effects of controlling discovery are also similar across the two years of data.
Cases Itom districts with an explicit policy fimiting interrogatories rended (0 be
shorter than cases trom other district in the all issue juined sample, but the effect was
much smaller and noi significant for the over 270 day cases. On the other hand,
ionger district median days to discovery cutafi was a statistically significant predicior
of longer TTD in both samiples. This result is identical to that found with our 1982-93
sample,

Early Disclosure

The effects of carly disclosure were quite different in the 1991 sample than in the
19492-93 sample, probably because the policies were very different in the two sam-
ples. [n our 1992-93 sample, we found no statistically significant effects for early
disclosure—ncither district policies nor practice on individual cases had much of an
effect. In the 1991 sample, however, we found that individual cases where parties
disclosed relevant information tended to be shorter than other cases. This case effect
is statistically significant in both our 1991 models. Also, the few districts with any
disclosure policy tended (o have shorter 170 in our all issuc joined sampie of cases,
although the effect was not significant when we used the adjusted standard errors
and the etfect changed sign and was not signiticant with the over 270 day cases.

It is important to noie that between 1981 and 1992-93 many districts implemented
policies of mandatory carly disclosure, while very few districts had such policies in
1991. Thus, early disclosure cases in our 1991 sample are primarily voluntary carly
disclosure, but cases with carly disclosure in our 1992-93 sample also include
mandatory disclosure. Cases where the parties volunteer early disclosure could dif-
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fer from other cases; for cxample, the parties might be more motivated for scttlement
or the lawyers might have different approaches to litigation. ‘These differences might
explain the discrepancy between the two sample years without requiring any change
in the hypothesized underlying effect of carly disclosure on similar cases.

Good Faith Etforts in Resolving Discovery Disputes

With our 1991 sample, we again used a sample of cases with discovery motions to
explore the effects of good faith efforls to resolve discovery dispules. We again found
that the effects of good faith efforts were not statistically significant in either of our
models (b=0.06, std. err.=0.07, p=0.37 for all issuc joined; b=—0.09, std. err.=0.06,
p=0.18 for over 270 days).

Mandatory Arbilration Referral

The 1991 over 270 day sample confirms our findings on arbitration in the 1992-93
sanmple: Parly referral o arbitration does not Jead to shorter TTD than do other
lorms of carly management. As shown in Table D.8, we estimate the differcnee o
TTD between cases with early arbitration relerral and other cases with early man-
agemenl 1o be moderate and not statistically significant. For all issue joined cases,
however, we find a larger effect thatis statistically significant.

One limitation of the above arbitration analyses is that they consider all cases, but
only select cases {with relatively small monctary stakes) are eligible for arbitration.
Hence the observed difference between cases with an early arbitration referral and
other cases with early management could reflect the differences between the arbitra-
tion-eligible cases {even without a referral) and other cases. To explore this issue, we
fit models using only cases thal would meet arbitration eligibility requirements. In
these models, we found that the efiect for the all issue joined sample was b=-0.25
(p=0.07) and for the over 270 day sample it was b=-0.04 (p=0.79). Hence, the effect
for the ali issue joined sample is still larger although neither model produces a siatis-
tically signilicant estimate. Given the small sample size in this limited subsample,
the larger eflcct should not be over-interprered.

Joint Discovery/Case Management Plan Requirement

Tahic 1.8 also shows that in the 1991 samplie we found that cases with early status
reports or joint plans did not differ significanuy from cases with other forms ol early
management. This is consistent with the mixed finding we observed in the 1992-93
samples.

Litigants at Settlement Conferences

The 1991 data also suppoert our finding from the 1992-93 data on the effects of lili-
gants at settlement conlerences: The expected TTD decreases as the percentage of
cascs with litigants at settlement conference increases in the disirict. The effect is
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statistically significant {with both the adjusted and unadjusted standard errors) in
both cur 1991 models as well as in both our 1992-93 models.

Use of Magistrate Judges

[n the 1991 data, we observe a statistically significant positive coefficient for magis-
trate judge activity in both our models of TT1). However, (he coefficient in neither
model is significant when we use the adjusted standard errors (p=.69 for all issue
juined cases, and p=.5%9 for over 270 day cases). We are especially cautious about
over interpreting the 1991 model effects because the effects in our 1992-93 models
are much smaller and not statistically significant. Hence, we do not feel that there is
any strong evidence ol elfects on TTD that result from the use of magistrate judges.

Pilot vs. Comparison Districts

Finally, with our 1991 data we also fit separate models (all issue joined, and over 270
days) that contained only the control variables and a pilot district tlag. For both
madels, we found small and not statistically significant positive differences between
the 1D for cases in pilot districts and cases in comparison districts (b=0.04, std.
err.=0.03, p=0.24 for all issuc joined cases; b=0.06, std. crr.=0.03, p=0.05!7 for over 270
days cases). This is consistent with our findings from the 1992-93 sample where we
found only small and statistically insignificant pilot effects.

MODELS FOR PERCENTAGE OF CASES WITH ISSUE JOINED AND
PERCENTAGE OF CASES WITH TIME-TO-DISPOSITION
OVER 270 DAYS

lf we were to ignore the effects of case management on the percentage of cases with
issue joined and the percentage of cases with time to disposition over 270 days, we
would risk biasing our estimated effects of policy and making incorrect inferences.
For example, if early management encouraged cases to settle prior to issue being
joined or prior 1o 270 days, then we might underestimalte the policy effects by looking
only al cases with issue joined or only cases lasting over 270 days.

To test for such biases, we ran models for cach sample to determine if district-level
policies affect the percentage of cases with issuc joined or the percentage of over 270
day cases. Our procedures were similar for siudying effects on both issue joined and
over 270 day cases. Using the case-level model control variables, we identified a set
of related aggregate district-level control variables that we expected to predict 17D
and issue joined. We also identified a set of aggregate district-level policy variables
that we expected to predict T'TD and issue joined, We then fit a model using thesc
district controls and one of the district policy variables.i® We fit separate models for

17p-0.44 when we use the adijusted stundard error,

1pecause we were modeling proportions, we used logistic regression models Tor testing these effects. See
Appendiy E for a deseription of logistic regression models.
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each policy variable, and we repeated the process for both issue joined and over 270
day cases. The unit of analysis was the district so (hat we avoided any sclection bias
that might enter our moedels from using individual cases.

Qur goal was 1o identity any particular policies that had a significant effect on the
percentage of cases with issue joined or the percentage of cases with 'T'TD over 270
davs. By looking at one policy variable at a time. we estimated each policy variable’s
total effect. 1f we were to lind little predictive power for our policy variables in these
district models, then we could conclude that there is only limited evidence of selec-
tion bias. This is an admittedly weak test but it provides a means ol identifying cases
wilh large selection bias.

For predicting issue joined, the above process resulted in use of average number of
lawvers per case and percentage of cases that were highly or moderately complex as
controls in our 1992-93 models. We used percentage of cases with government par-
tics, percentage of cases that were highly or moderately complex, and average log
stakes as contrals in our 1991 models. In the 1992-93 models, we found no statisti-
cally significant retationship between our aggregate district-level policy variables and
percentage of cases at issue. Using our 1991 sample, we found that early manage-
ment and management level were both statistically significant predictors ol fewer
cases at issue. Thus, we can conclude that our estimates of the effect of early man-
agement in 1991 might be conservative, and the actual eftect of carly management
on reduction of TTD may be larger than we predicted.

For predicting the percentage of cases in our over 270 day samiple, we used the aver-
age number ol lawyers per case and percentage of cases that were highly or moder-
ately complex as controls in our 1992-93 models. For our 1991 models, we used the
percentage of cases with a bankrapiey mention, percentage ol cases with govern-
ment parties, percentage of cases that were highly or mederalely complex, and
average log stakes as controls. We found for both samples (1992-93 and 1991} that
districts with disclosure policies had a statistically significantly lower percentage of
cases in the over 270 day sample. We also found that increasing the percentage of
cases with an early arbitracdon referral significantly reduced the percentage of cases
in the over 270 day sample lor the district. For both these policies, our case-level
models again might be producing conservative estimates of their elfects on TTD.
Both our models found that median days to discovery cutoff was positively (and
statistically significantly) correlated to the percentage of cases in the over 270 day
sample for the district. Because we estimate that median days to discovery cutolf is
positively related to TTD in our case models, we again tend to underestimate that
effect in those case-level models.

INTER- AND INTRA-DISTRICT EFTFECTS

In federal district courts, there s large inter-district variation in median time to dis-
position. The medians vary from less than six months to over a year. llence one
might be concerned that our findings on policies and precedures are actually a re-
flection of innate district variations that happen 1o correlate with the use of policy.
To explore this issue, we il fixed district effect models. In these models, we imcluded
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a flag variable for each districr and removed the other district-level policy variables,
By fitting fixed district effect models, we are using only intra-disirict variation to
maodel our case-level policies.

We then compared the results for case-level policies to our previous resulis. We
found qualitatively similar results using fixed district effect models as we lound using
our primary models with district-level policy variables. Thus, our estimated policy
effects are not being driven by district to district variation bul represent both intra-
and inter-district effects. This implies that intra-district variation is important in de-
termining our eslimates.

We also noted that the models with fixed district effect flags explained about the
same amount of variarion in the TTD cutcome as did moedels with district-level pol-
icy variables. This implies that our district-level policy variables are about as good at
predicting TTD as district flags. And district policy variables are much more mean-
ingful in interpreting the effects of case management.

ESTIMATING EFFECTS IN DAYS

We fit our models for TTID on the “lourth root of days” scale for slatistical reasons.
Although this was appropriate for avoiding model misspecification and making
proper inference, it makes the estimated effect difficult (o interpret. To aid in the
interpretation of these elfects, we convert our results from the “fourth root of days”
scale to the “days” scale.  We provide standardized differences on the “days” scale
for three of our mest important policy variables: carly management, setting a trial
schedule carly, and median days 1o discovery cutotf.

Our standardized effect in days was estimated using the following procedure. First,
for every case in Lhe target sample (described below) we predicted TTD using the
case with (he policy 1o obtain an estimate y; and without the policy to obtain an es-
timate yz. For district median days to discovery cutofl, “with the policy” refers to a
low median—120 days, which is about the lower quartile—and “without the policy”
refers to a high median—180 days, which is aboult the upper quartile in our data, We
then reverse transform the predicted vy and v, to the real “days” scale (raise each
fourth root estimaie 1o the fourth power) to oblain the estimated z) and zy on the real
days scale.

For cach case in our sample, we now have two estimates on the real "days” scale: z;
and z,. In our statistical model, we assume thar cach observed case in our sample is
a random draw from a distribution of possible cases. The distribution ol possible
cases is determined by (he our case’s control and policy variables. The estimate z4
represents our best estimate of the median time-(o-disposition for the unobserved

distribution of cases with our casc’s characteristics with the policy. And the estimate
7 represents our best estimate of (he median time-te-disposition for the unabserved

distribution of cases with our case’s characterisiics withouot the policy.

We now take the difference of 25 and zp and call this d. We now have a sample of d's
which represent our best estimale of the effect of policy on each case in our sample.
We summarize this sample of d’s by taking the median. This median of the differ-
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ences is our estimate of the effect size in reat days, We take the median because the
distribution of d’s tends to be skewed. Hence our estimate of the effect size might be
described as the “typical effect we would expect to see on the typical case.” Table D.9
contains our estimated effects and confidence intervals for these effects. We used
bootstrap methods to calculate these confidence intervals. 19

We repeated this process for the policies of carly management, sctting a trial sched-
ule early and discovery cutoff. We also estimaied a combined effect by estimating
1V for each case in the target sample assuming that the case received all three
policies and then again assuming the case received none of the policies,

For estimating the cffect of early management and discovery cutoff, the target sam-
ple was our over 270 days sample. Thus, we estimated the difference, d, for every
case in our over 270 days sample and report the median for this sample. For our
combined effect, we also used the entire over 270 days sample. For the elfect of set-
ting & trial schedule early, compared to other carly management practices, our targel
sample was all cases in our over 270 days sample thart received early management.

Table 1D.9

Estimated Effect Sizes in Days for Sefected Policy Variables
for the Over 270 Day Sample

variable  lsu2.93 1eel
Primary Model
Farly management —i]d -148
[, -37) (=167,-111)
Set trial schedule early 50 —7ab
{ 76.-25) =114,-25)
Median days o discovery curaff —44c ~f20
[-80,-14} (-118,-3)
Cimibined effects —1424 -252d
{183 9% (-317,-18%)
Adjusting for Days (0 Answor
Larly management -39 -138
(-2, 14} {-176,-102)
Set trial schedule early -AGh -70b
—=71.-21) (=111,-503
Median days (o discovery cutoff -53¢ -H4C
(—d,-18) (—I118-10
Combined effects ~1z2d —243d
1642770 =307-176)

NOTE: Numbers shown in parentheses are 93 percent contidence intervals,
2The number shown is for any type of eardy management. For early management that
does not include geuing a trial schedule early, the number is —43 days,

h(lmnpanztl to siher forms of carly management.
CDistrict median discovery cutoff of 126 days compared 1o aomedian cutoff of 180 days.

diffects of early management including setting u tiat schedule and reducing district me-
dian discovery citolt {ron O (o 120 davs from the date the scheduie is ser.

lgHﬁ'm] and Tibshirani {1993).
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Note that for setiing the trial schedule early, our estimated effect is the difference in
time to disposition between (1) using carly management that includes setting the
trial schedule early and (2} using early management that does not involve setting the
trial schedule carly. We do not estimate elfect sizes for the all issue joined sample
because the has lrom very short cases that close before management can be applied
would make any estimate for carly management [rom that sample somewhart suspi-
cious. However, if we were to ignore these very short cases in the all lssue joined
sample, then we expect that the case management practices would reduce time to
disposition {or all remaining cases, although we have nol estimated this effect.

Table .9 contains a second cstimate of the combined effect of policy, made by ad-
justing for days from filing to answer by defendants on the case. We found that early
management was correlated with the number of days from filing to the first answer
by a defendant. We also know that with the number of days from filing to the first
answer by a defendant is correlated with TTD—in fact, it is a component of TTD.
Thus, because our primary model does not account lor this factor, we may be over-
stating the cffect of early management. Cases thar are answered quickly may close
quickly and along the way be more likely to get carly management.

To explore this effect, we ran a mode] that included days to answer as a predictor as
well as our usual control and policy variables. We then used this model to estimate
the effect of early management, setting the trial schedule early, and the median days
to discovery cutoll. The analysis shown in Table D.9 indicates that if we control for
days to lirst answer, we estimate smaller effects for carly management and for the
olher policies. Ttowever, because days Lo first answer is truly a compenent of T'I'D,
including this variable as a predictor in the model might cause us to underestimate
the cifects of policy. Hence, we should consider the effect from this model as a lower
bound and the effects from our primary model as an upper bound to an accuraie es-
timate of the effect of policy lor cases included in our sample. We do not include
days to answer in our primary models because of the possible bias, even though it
appears 1o have negligible effects on any policy variable prediction other than the
early managemeoent prediction,

Overall, the predicted policy effects are larger in our 1991 sample than in our 1992-93
sample. This is due in part to the fact that, relative to our 1992-93 sampie, our 1991
sample is a cohort of closed cases that includes more old cases where policies were
not applied. Any changing trends over Lime in the use of policy make our estimates
from the 1991 sample likely (o be different because policies used at the case level
have changed since then. We know, for example, that more cases are managed early
in the 1992-93 sample than in 1991 sample, and that discovery cutoff times were
shorter in 1992-93 than in 1991, Hence we believe that our 1992-493 sample provides
a better estimate of the effect of policy applied in the most recent time period. We
also note that our estimale of the combined effect relies heavily on the assumed
additivity of our model. Although we did not [ind any strong indication of lack-of-fit
in our models, some nonadditivity could exist. We advise that caution be used when
interpreting this comhbined effect.



166 An Bvaluation ol Tudicial Case Management Under the Civil Justice Reform Act

INTERPRETING EFFECTS AND GENERALIZING TO OTHER CASES,
JUDGES, AND DISTRICTS

Although these predicted effects serve as a useful gauge of our model estimates, they
might present the temptation to interpret them as the exact size of a eausal effect.
That is, one might incorrectly treat these estimates as if expanding the use of carly
management will reduce ' on cases by 61 days for each and every new case that
receives early management. This almost assuredly will not happen in exactly the
same way. So, rather than interpret these standardized effects as the exact size of a
causal effect, one should interpret them as a guide to the observed elfects in our data.
Because we have observational data rather than randomized experimenial data, it is
difficuit to determine cxactly why these diflerences occur, but our standardized of-
fect provides a measure ol the size ol the observed cffect.

There are reasons why our observed effect might not generalize in exactly the same
way to other cases, judges, or districts.

One reason is that the cases in our data that receive the policies might be dilferent
from rhose that do not receive (he policies in some way not accurately measured by
our control variables. Despite the fact that we have more and better data than have
been available to previous studies, and we have been as careful as possible in
constructing our many models, one must still interpret the results carctully.

We belicve that we have provided a reasonable estimate of the effects ol policy for
the cases, judges, and districts we observed in our data. 1t is much more difficull o
determine the effect of the policy if implemented on different cases or by different
judges in the sane or different districts.

Judges who choose o implement policies and management procedures oflen do so
at their discretion. These judges may differ from other judges in their basic approach
to case management or because of personality. These differences between judges
could affect the implementation of policy, and this could change the policy’s cffect.
For example, if enthusiastic managerial judges currently set trial schedules early and
also work hard on setitement and this leads to early closure, then having less enthu-
slastic non-managerial judges setting trial schedules early may not have the same
effect that we observed.

Similarly, districts that choose to implement policies and procedures do so because
ol the characteristics of the district and the judicial oflficers. Because policies were
not assigned 1o cases at random in our datg, we cannot fully untangle the relation-
ship between district characteristics and the use of policies. Hence, it is hard to de-
termine exactly how the policies will affect 1T if implemented on a wider seale.

We stress that statistical moedels do not show cause and effect. Causation must be
interpreted in light of understanding how the underlying civil justice system that
generaled the data operates.

Given our understanding of how the civil justice system operates, we believe (hat the
policies we identified as important prediclors of shorter time 1o disposition are likely
to reduce time if implemented, but that our estimated effect should be treated as an
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upper bound o the effects that would occur il the policies were implemented in all
districts by all judges for all cases.

SUMMARY OF EFFECTS ON TIME TO DISPOSITION

Wwe found four policies that showed consistent statistically significant effects on time
10 disposition: (1) carly judicial management; (2) setting the trial schedule early; (3}
reducing discovery cutoff {(median days to discovery cutoff in a district); and {4) hav-
ing litigants ar or available on the telephone for settlement conferences. For general
civil cases with issue joined that do not close within the first nine months, we esli-
mate that early management, setting the trial schedule carly, and reducing discovery
cutolf time have the combined clfect of reducing median time to disposition by
about four to five months in our 1992-93 sample.

Other policies and procedures we studied were either not statistically significant or
not consistently significant.

Finally, in both our 1991 and our 1992-93 samples we find no significant differences
in time to disposition between the cases from the pilot districts and comparison dis-
iricts.






Appendix E

INTRODUCTION

Lawyer work hours are our most informative measure of litigation costs, as discussed
in Chapter Twa. In this appendix we discuss our analysis of lawyer work hours on
general civil hrigation cases and the cffects ol case management policies and proce-
dures on those hours.

We use total Tawyer work hours in our analyses as a measure of the total litigation
costs. In addition to the wlal hours, we collected the components of lawyer work
hours, as a method of helping improve the accuracy ol the lawyers responses (see
Appendix ], especially question 9). Hence, we have data on lawyer time spent for
each sample case on trial, ADR, discovery, motion practice, conlerences, and other
time spent hoth before and after liing. Those components of total lawyer work
hours are a rich source of information for possible future research into the compo-
nents of the cost of litigation. We did not collect data on when in the lite of the case
the lawyer hours were expended.,

Control and Policy Variables

Our methodology for madeling the effects of policy and procedures on lawyer work
hours are analogous to those that we use for analyzing TTD. We again considered
both control variables and policy variables. Control variables consisted of case, dis-
trict, and attorney characteristics that could explain differences in work hours and
policy variables measured the district and case level management policies and pro-
cedures. We added some attorney characteristics to the list of control variables used
for TTD. The policy variables used in our analysis of work hours are the same as
those used for modeling TTD.

Modcling Effects on General Civil Cases with Issue Joined

We used the same sample of general civil litigation cases with issue joined for our
analysis of lawver work hours as we did for analyzing TTD.

189
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Multivariate Regression Models on Atlorney-Level Data

To estimate the effects of policy on lawyer work hours, we used multivariate regres-
sion models fit to atiorney-level data. ‘That is, we used data with enc record per each
responding attorney from our sample of general litigation cases with issue joined.
Work hours can differ within cases and we use altorney-level characteristics to ex-
plain some of this variahility in our model.

Our model is analogous to the TTD model in Appendix I, except that we now have
responses [rem attorneys within cases, within districts. We assume thal the samc
additive linear model and the estimated coefficients from our model represent the
estimated policy {or control) effects. Again we analyzed ihe data from our two sam-
ple years separately, using the 1991 sample data as confirmation for our findings
from the 1992-93 sample data.

Open Cases and Missing Data

As discussed in Appendix 1), 8.5 percent of our cases from our 1992--93 general civil
litigation sample remained open at the end of our study. Although we had lawyer re-
sponses from a fraction of these open cases. we do not fecl that we should use data
from these open cascs in exploring the effects of policy on lawyer work hours. The
partial data provided by these open cases would not be comparable to complete data
on closed cases because work hours tend (o be unevenly spent with a potentially
major portion of work (ime coming near settlement or trial. Also, lew of the attorney
respondents from open cases provided data on work hours. Thus, our models are fit
only to data from respondents from closed cases. As discussed below, this is likely ta
introduce some bias into our estimated coefficients, but because we are dealing with
only 8,5 percent open cases, we expect this bias to be imited.

Because lawyer work hours were reported by lawyer survey responses, we do not
have data for ail allorneys in the sample. Alboul 50 percent of aliorneys did not re-
spond to our survey. Of responding attorneys, about 75 to 80 percent provided data
on lawyer work hours. Attorneys without reported work hours were excluded from
our sample for the purposes ol filting these models. We used nonresponse weights
in gur analysis o offset the effects of differential nonresponse, as discussed in
Appendix B, Tlowever, missing information is problematic and could intreduce
some bias into our estimates of policy effects. Table I3.1 gives the number of attorney
responses with hours used for fitting our models by district.

LAWYER WORK HOURS
Since lawyers may represent more than one litigant on a case, and since some liti-

gants may have more than one lawyer working on the case, iUis necessary 1o sort out
the methad of handling these muttiple relationships befare describing the analysis.
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Talble F.1

Adorneys Responding with Work Hours on General Civil Cases
by Diswrict and Sample Year; All Tssue loined and
Time to Disposition Over 270 Day Samples

L MoRagNample  199)Sample
Phsirict Al bssue Joined  Owver 270 Days Al Tssue Joined  Owver 270 Days
AY {9 53 #4 62
CALC) 71 44 73 LD
CALS) 16 30 Th 5l
ne S8 Bl 123 142
FL{N) 74 50 112 495
(AN} 1{K) (3 |34 b
1IL{M) 7h 47 83 a0
IN(N} a6 Y N a3
KY(E] 7 2] Bl 71
KV {W; B b 116 94
ML} 7 33 105 67
NY(E) i 45 Bt 57
NY(S) ah 35 34 a4
OK(W) 162 66 152 83
PA{T} 100 AL} 112 5
PA{M) Th e 116 B7
ThN{W) 218 nh 81 6.3
T a4 52 141 109
ur HY 6] 134 111
WIS L5 7h 101 77
Total 1,741 122 2020 1,516

For each litigant on a case, we initially surveyed only one attorney and asked that once
attorney for the number of hours “worked by you and ALL attorneys for your party or
parties on this case” {(sce questions 8 and 9 in Appendix 1} If the first attorney could
not supply information for atl attorneys for their party or parties, then we surveyed a
sccond attorney. If we ended up surveying more than one attorney for a party, then
we combined the two work hour responses into once total work hours variable before
analysis. [fwe had only partial lawyer work hours for a party, then we did nat include
them because we knew they were incomplete,

Some attorneys represented multiple clients on the same case, and we found that
work hours grew as a function of the number of litigants the attorney represented,
Hence we modeled attorney work hours per party represented. We explored both to-
tal work hours by the lawyer and hours per party represented by the lawyer and
found qualitatively similar resulls. However, we had the best fitting model (no obvi-
ous residual lack-of-fit) when we used hours per party represented and included the
square root of the number ol partics represented as a predictor variable o aliow for
economics of scale.
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We include lawyer work hours for attorneys with all types, no matter how they are
paid (e.g., contingent fee, hourly fee, government attorney, and jn-house private ox-
ganization attorney).!

Our sample distribution of lawyer work hours per party represented was highly
skewed. As discussed in Appendix D, it is nol appropriate to model highly skewed
data using additive linear regression models. Using exploratory analyses we deter-
mined thal by using the natural log of lawyer work hours per party represented we
removed the skew [rom our data and could fit linear additive moedels without ehvious
lack-of-fil. 1t is important to note thal no attorneys should report zero hours spent
on a case so we could use the natural log transformation on all data without worrying
about transtorming zero.

In the remainder of this appendix will refer to the natural log of lawyer work hours
per party represented as lawyer work hours.

CONTROL AND POLICY VARIABLES

(n our search for control variables we considered all the case- and district-level con-
trols that we explored in our models for TTD (sec Appendix D, Table D.2 for detaiis).
We also considercd additional attorney-level characteristics that we expected may
help explain variation in work hours. The additional control variables we considered
are given in Table £.2. The variables arc particular characteristics of the attorney
{years in practice) or the attorney-client relationship (fee structure) that cannot be
considered characteristics of the case as a whole.

Lven though TTD and work hours are moderately correlated, we did not include TTD
as a control variable in our model for lawyer work hours. As we demonstrate in
Appendix 3, many of our policy variables are correfated with TTD. Had we included
TTD in gur model, then we would not fully capture the effects of case management
policy on work hours. With TTD in the model, indirect effects, such as the effect of
policy on TTD that results in effects on lawyer work hours, would not be captured in
our model. We decided to estimate the “total elfect” (both the indirect effect through
TTD and the direct effect) of case management policy on lawyer work hours and did
not include TTD in our model,

We explored the same policy variables io our models of lawyer work lime as we did in
our analysis of TTD. These policy variables represent the important policies and
procedures endorsed by the CIRA and are appropriate tor use with all our oulcomes.

'Bven if an in-house or goverrment atromaey does not “bill™ for services, there is still a cosi 1o the litigant
incurred for satary, fringe benefits, and overhead and hence the hours worked by those arterneys on lifi-
galion are not “free” over the loug term. even if some artorneys may currently have slack time,
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Table E.2

Additional Control Variables Used for Modeling Lawyer Work Hours

Attorney Leved Variables Description

Tenure Years pracricing lw

Percent practice federal tercentage of practice devoted to federal district court liti-
sation in pasr five years

Firme size suare ool of the number of kwyers inlaw oflice or legal
depurrment

Contingent fos Primary tee Qrrangement was a4 contingent fee; 1 if eontin-
gent feo, ) otherwise

Glovernment attorney ATHTNEY Wds L gawernment attotnes:
Ll yes, 0 atherwise

Defense altorney Atlorney represented a defendant;
if yes, totherwise

Number of pariies square root of the number of pavries represented by the at-

torney in the dispure

ENDOGENEITY OF LAWYER WORK HOURS AND POLICY VARIABLES

As discussed in Appendix 13, because of the observational nature of our study, we
must consider the effect of selection bias on our estimates of the effect of policy and
procedures on case outcomes such as TTD and lawyer work hours. Of particular
concern is the bias that resulls from very short cases thal close before they can re-
ceive any management and do not accurarely reflect the effects of policy. We used
the same approach (o avoiding this bias in our models for lawyer work hours as we
did for analyzing T'1'D. We fit models to a subsample of data from cases with time to
disposition of greater than 270 days, and we reler to this as our over 270 day sample,
For policy variables that could be driven by case characteristics, we again used the
approach taken with our 'I'TD analysis and used district-level variables for the policy
rather than the case-level variables. The limitations ol these approaches to modeling
cited in the TTID modeling Appendix D are again applicable to our models for lawyer
wark hours and the appropriate caution should be used in interpreting our estimated
clfects.

WEIGHTS, CLUSTERING, AND STANDARD ERRORS

Sampling and Nonresponse Weights

We followed the same procedures when fitting our models for lawyer work hours as
we followed for I'TD and used both sampling and nonresponse weights to provide a
robust alternative to fitting unweighted data. Sce Appendix B for a discussion of
lawyer nonresponsc weights.

Estimated Standard Errors

The discussion on standard crror estimation given in Appendix D pertains 10 our
models for lawyer work hours as well as for our models of TTD. The traditional ordi-
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nary Icast squares standard error estimates are not appropriate for weighted data.
Again we used a sandwich estimator to provide the appropriate cstimated standard
errors for our analysis of lawyer work hours,

We might again expect that there is residual correlation among cases from the same
district in our models for lawyer work hours. Again the sandwich estimate provides a
consistent {if possibly imprecise) estimate of the standard errors that accounts for
such correlation. Using the same argument given in Appendix [3, we report the un-
adjusied standard crrors and note when our results are not robust when accounting
for intra-district correlation.

In cases with multiple attorneys, we might expect (o find residual correlation among
these attorneys. This could again bias our standard errors if we assume that the re-
sponses from different atiorneys are independent. Using methods analogous to
those we used Jor estimating the standard errors in the presence of intra-district cor-
relation, we can estimale standard errors that account for intra-case correlation. We
used this approach to estimate standard errors and found little difference between
these standard evrors and the unadjusted standard errors. This similarity is the result
of having few attomey responses per casc, typically only one or two, and having only
modest intra-case correlation. Furthermore, the sandwich estimator standard errors
that account (or intra-district correlation also accurately account for intra-case
correlation. Hence lor simplicity of presentation, we present the unadjusted
standard error (or t-stalistics based on them) and note when ihe standard errors
adjusted for intra-district correlation would change our inference.

Models for Lawyer Work Hours

Tables H.3 to E.6 give the results of our primary models for lawyer work hours. lables
E.3 and .4 give our models for our 1992-95 sample of (ilings and Tables 1.5 and LL.6
give our results for the 1991 sample of closures. For cach year we have a model for all
general civil cases with issue joined and a model lor cases with fime to disposition
greater than 270 days.

ESTIMATING LAWYER WORK HOURS UISING 1992-93 SAMPLE DATA

Conirol Variables

For the 1992-93 sample, our model selection procedure identified (he following as
important control variables before accounting for the effects of policy variables (see
Table D.2 for a discussion of these control variables).

+  No mention of class action on the case docket,

o Average judicial work level (high),

*  Jurisdiction (diversity)

+  Discovery motion,

*  Anymotion,
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Table E.3

Model for Lawyer Work Hours: 1992-93 Sample, All General Civil Cases
with Issue foined

Variable o Coefticient _T-Satistic ___f_—_\_»‘_gj_l_i_i__(;
Constkay 12424 2.002 0.004
Policy Variables
Larly munagement an case 0,278 4RI 0.000
Cases managed (district %) A1.000 EIREN] 0.4912
Cases with wial sehedule se early (dismict %) 002 0798 0,125
Early disclosure distric: policy 1.0u5 1.214 0.225
Joint plan districr policy —{1.247 —2.238 0.025
Litigants at setdlement confl [(istvict %) 1002 0.434 0.664
Linsils o inrerrogarories {district) AL 104 =168 0,142
3ays to discovery culolt idistrict meeian) (.01 1967 0.000)
Contincances {disteict %) RIRSINE:] -1.317 (L1864
Muagistraie judyge activity tdistrict mean) (105G 0417 (LGT7
Jucticial contral over trial {district % finu) —(3 M0 —{1.0131 (19963
Disclusure o1 case -5 -1.124 0.261
Conirol Variables
Number of Titigants (sguare 1ool) -1.040 -15.038 0,000
Class action: no mention -4).4069 -2.290 0.022
Case type has high avg. judicial work nog2 1.445 0.14%
Dversity juristdliction 30 2,110 (L35
[Mscovery imnotion 5498 4,75l 0000
Any notion 0.324 4.357 0.600
ANy government party 1.002 0,022 0.982
Any Hrigant withour an atlomey =110 -1.422 0155
Any prose Jigant -0.126 (1,959 0,434
Case complexivy (high) 0622 H.4E20 {1000
Case complexiry (imoderate) .2265 3382 .00
Zero stakes 0284 =-3.576 0.000
Maximum stakes (log) 0.259 [2.95% 0.060
Missing fec —B.210 1,784 0.074
Centtingent fiee ~f 131 —1.844 1L.599
Government atrorney 0.G74 0.891 (r322
Missing pereent practice federnd 04 0.939 0348
Percent practice federal 0005 4603 0.000
Missing firm size (1154} 0,488 0.726
Frm sivas (se e ront) {L0H} 6.078 0.000
Defense atlormey ~(h 18 ~2.894 0.004
Slale Cise ~[L233 =155 0400
Contingert lee x case comphexiny (high! 0266 1.375 0.169
Contingent fee ¥ case complexity onod.) 0008 —.052 0.958
Contingent fee x firm size 0005 0.190 (3.850
Gov't alty x case complexity (high) 0530 1.781 0.075
(vt Aty x case contplexity (mod.) 0114 0.506G2 574
Cov'ally x case maxinum stakes -0 102 -1.754 0.074

Rl
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Tahle E.4

Model for Lawyer Work Hours: 1992-93 Sample, All General Civil Cases
with Time to Bisposition over 270 Days

Variable

Constant
Policy Variables
Laurly manageimnent on case
Cases managed (district %)
Cases with (ul schedule ser earty [district 56}
Early disclosure district policy
Juing pian district policy
Livigants at settlement conl. (disirict %)
Limits on interyogatories (district}
Yays to discovery cutoff (district median
Continuances (rlismricr %)
Magistrate judge activity {disiricr mean)
Tudicial comrod over trie] (district % tirm)
[ Hsclosure v case
Controf Variables
Number of litigains (sguare ronl}
(lass action: no mention
Case type has high ave, judicial work
Diversity jurisdiction
Discovery muation
Any motion
Ay government party
Ay litigant without an atiorney
ANy o se litigant
Case complexity (high)
Case complexity (inoderate)
Zero stakus
Maximum stakes (log;
Missing lee
Contingent fee
Govermment attorney
Missing percent practice federal
Percent practive tederal
Missing [rm size
Firm size (squane root)
Dlefense attorney
Sute Cise
(Contingent fee x case complexity (hight
Contingent tee x case complexity (imod.}
Contingent fee x tiroy size
Cov't atty x case eomplexity (high)
Gov'tany x case complexity (imoed.)
G LAty X Case XN stakes
N-1,122

' (Ef)()lﬂ(:_igrll_ 'I'—S;t::;}:_i{slil; P-value
£.956 1.654 0.098
0.254 3.5910 0.000
0.004 617 0.106
0,003 1.200 .230
0,134 1356 0175
-0.478 -2.G32 0004
{1001 4124 0.033
ALLT0R -1.799 0,072
{L{104 3350 0.001
008 -2.236 0025
—{LOBA 0467 0.611
2.001 0.2492 0.770
(1 LM —1.6206 0104
A1.967 —-13.108 (LO00
-0.213 (L8779 379
.13 RO .054
0.151 1.5 (1044
10.5348 7.482 .00
0.234 2.277 0.023
=0.125 -1.469 0.142
-0.136 -1.4G9 0.142
—.18] -1.170 0.242
(L0 1478 (1.000
0.38% 3718 0.000
=0.305 2818 (3.004
(L.207 9800 0.000
13749 =2.091 (L0110
{1153 -0.738 (1460
0.373 0418 0.576
0144 1.1} 0.271
0,006 4.674 0,004
—1. 1654 ~(.407 .684
0.042 5.G76 0.000
1249 —2.857 0.004
-{h2a3 L7648 L0000
0.374 E.0f31 0.118
-0.0065 -.329 0.742
0011 0.430 (.66
0.5411 0.973 0.330
-10.052 -2 0032
—{1.066 - 0470 0.5384



Anatysis of Lawyer Work Hours 197

Table E.5

Medel for Lawyer Work Hours: 1991 Sample, All General Civil Cases
with lssue Joined

Variable o oefficient T-Sraristic . P-Value -
Constant 2880 7.31% G.000
Policy Vuriables
Early management on case 0152 2,988 0,003
Cases managed (district %) -1.004 -1.781 0.075
Cases with wrial schedule ser early (district %) —01.001 -0.323 0.747
Farly disclosure diswriet policy 1030 0.275 0.783
Litigants at setdement cont, (district %) 0.0 1254} 0.802
Limits em intertogatories (distrier) -0.066 -0.787 0.431
Days to discovery cutoft (district median) .01 1.554 0.120
Continuances {district %) .00 {1.509 0.610
Magistrate judpe activiry (disiict mean) 0.06G3 0.442 0.659
Judiciad control over trial (disteier % firm) =0.004 -2.147 0,033
Managemenr level on case (097 1.938 0.053
Disclosure on cise -0.237 -5.008 0.000
Contro) Variables
Number of litigais (square Foo) -0.997 -6, 102 0000
Class action: no mention 64 -0.0525 {LO0O
Case type has high ave, judicial work 0.183 2.588 (1.0
[iscovery maotion 0.441 8.082 0.000
Any metion 0384 5.963 0.000
Diversity jurisdiction 0131 2482 0.013
Auy litigant withour an artorney -0.236 3406 0.001
Ay pro se litigua -.315 -3.076 0.002
Case comnplexity {(high) 1.029 10.551 .00
Case complexity {moderate} 11,0213 #.445 1.000
Lerg stakes -0,238 —3.0648 0.002
Maximum stakes (log) 10.185 9,954 [h006
Missing [ee -.012 -0.101 0.919
Contingent fee 0.123 0.942 0.346
Government allnrnegy —.567 5,176 1000
Missing percent practice {ederal 0,232 1.112 0.26G6
Pergent practice lederal 0004 8.431 0000
Migsing firm size 0107 -0.557 0,578
Firm size (square root 0.031 4,384 0.040
Defense artorney —0.134} =2.195 0.028
Contingent fee xcase complexity (high) -0.403 —2.362 0.018
Contingent fee x case complexity (maod.) -0.178 —-1.348 0,162
Contingent fee x percent praciice federal -(.003 --1.466 0.143
Contingent fec x firm sixe {1060 2.563 0.010

i=d, 121
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Table E.6

Model for Lawver Work [Tours: 1991 Sample, All General Civil Cases
with Time to Disposition over 270 Days

Variable . . Coelficient [-Staistic P-Value
Constant 311 1.7606 0.600
Policy Variables
Larly managementl on cuse 1.476 I.328 0.184
Cases managed (district %) -(.004 -1.6864 IRINH)
Cases with trial schedule set eacky (diserier %) 0,060 0.228 0420
Larly disclasure disirict policy 0.045 (1.730 0,466
Litigants ar settlement cont. (district %) ool 0.278 {Argial
Limits on interrogories {district) vy L1748 1.859
Days 1o discovery eutofl (district median) .0 1013 0.311
Continuances (disricr %) (IREN 1.690 0.05%
Magpistrate judge setivity (district mean) -0.023 -0.133 (LS4
Judiciad control over wial (isteict % firm) {002 —(.an2 0,326
Managerment level nn case -0.007 =116 2408
DNisclosure o case -01.316 -0.703 (.000
Comtrol Variables
Numher of litigants [square mot] N4y —13816 .000
{Class action: nouention -0.772 —4.131 {1060
Case iype las high avg, indicial work 0.163 2793 (L0G5
Niscovery motion 0.410 az21g (L0040
Any maotian 0.184 2177 0.0340)
Niversity jurisdiction 0. 148 24493 0.7
Any TIHgant without ww attorney =0.264 =3113 .002
ARy pro se fitigant —-0.354 2810 (LOOS
Case complexiiy aigh) 0.977 9,606 0.000
Case compdexity {moderate) 1454 244 0.000
Zero slakes ~t.165 —1.824 0.063
Maxinu stakes {logy {184 5764 0.0400
Missing Fee (L1156 —{.812 3417
{lontingent fee —-0.024 —0.154 1.577
{overnment atoriey (1.523 holH6 (LU0
Missing percent praciice federal 1.415 2073 1.033
Irercent practice lederal 0.00¢ 7496 0.000
Missing firm size 0,107 0518 0605
Firmm size {syLure root) {031 A.804 0.000
efense stiorney S0.2435 =362 (.00]
Contingent {fee x case complediy thigh) =304 -1.635% 0,102
Contingent fee x case complexiiy (mod.) 1.026 -0.175 0.461
Contingent fee % percent practice lederal —41,8300:4 - 1483 0.1348
Contingent fee x firm size 11,054 1.891 .059

N-o1,5316
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+  Related state case,

* Any governimaent parties,

* Anylidgant without an atorney,
* Any prosce litigants,

»  Case complexity (high or moderate),
*  Maximum stakes,

+  Contingent fee,

*+  Governmentaltorney,

+  Percent praciice federal,

»  Firm size,

*  Defense attorney, and

*  Number of parties.

We also found that fee structure interacted with some of the other important predic-
tors of lawyer work hours. Specifically the model includes an interaction belween
contingent fee and case complexity and contingent fee and firm size. It also contains
an inieraction between government attorney and case complexity and government
attorney and stakes.? We explored the interaction of fee structure with all other
variables and found that enly the interactions just noted were imporlant, The model
also contain missing data tlags lor fec arrangement, percent federal court practice,
firm size, and stakes. Note that there is no flag for missing case complexity because
we had no missing data in this sample of lawyers (if they old us about work hours,
they always told us aboul case complexity).

In the maodel for the all issue joined case sample, the {oliowing control variables re-
main statistically significant after controlling for both policy variables and the other
controls:

*  No mention of class action,

+  Jurisdiction (diversity},

+  Discovery mation,

*  Any molion,

*  State case,

*  Case complexily (high or moderate),
*  Maximum stakes,

*  Percent practice federal,

“The implicatian of including these tee strociure fnteractions in the model is that it is not necessary w
huild sepurate models lor each different type of knaver Tee stricneee,
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»  Firm size,
* Defense attorney, and

*  Number cf parties.

The interpretation of the significant case complexity effects is that when the attorney
is not a contingent fee or government allorney (e¢.g., is an hourly fee lawyer), then
complex cases (high or moderate) tend o predict greater reported lawyer work
hours. The interaction terms imply that lor contingent fee attorneys, the effect of
highly complex cases is even greater than for hourly fee attorneys but the effect of
moderately complex cases is about the same as for houtly [ee attorneys. The cffect of
complex cases is even greater [or governiment attorneys. None of the interactions is
statistically significant, but the estimated effects are large for some of them.
Similarly, because there are interactions in the model, we should not interpret the
lack ol significance for the plain variables for contingent fee and government
attorneys to mean that fee structure has no effect. Given the presence of large
interactions, il is clear that there are some differences in work hours associated with
fee structure. We note that since contingent fee lawyers do not keep work hour data
for billing purposes, their responscs may be less accurate than those of hourly fee
lawyers and this may alfect the findings discussed above.

For slakes we see that increasing stakes predicts increasing work hours. The increase
is somewhat smaller for government attoreys, but the difference is not statistically
significant. Attorneys Irom larger lirms tend o put in more houts on their cases.
There is a very small increase It these effects for contingent fee attorneys, but it is not
stalistically significant.

There appear to be some economies of scale, i.e., lawver work hours per litigant de-
crease as the number of litigants increases. Similarly, cases that have no mention of
class action require lewer hours and ecases that have a related case in state court lead
to fewer work hours., Also in our data we find that defense atlorneys report fewer
work hours per litigant than do plaintiff attorneys.

The modecl it to our over 270 day sample yields very similar results for our control
variables. In the over 270 day sample, we estimate similar effects for all significant
control prediclors and all rernain statistically significant, except the no mention of
class action variable, which is notsignificant in the over 270 day maodel.

Early Case Management

In both the 1942 93 models for lawyer work hours, we estimale statistically signifi-
cant positive effects from early management. This implies that early management
predicts more time spent by attorneys. The size of his effect in lawyer work hours is
discussed later in this appendit. There are no consistent statistically significant dif-
ferences for any ol the components ol early management, as shown in Table E.7. We
also explored whether the status report or joint plan requirement had a significant
effect for moderate or high complexity cases and found no statistically significant
difference.
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Table E.7

Lstimated Effects of the Components of Early Management
on General Civil Litigation Cases

o Al with lssae Joined 1T Qver 270 Lays
Variable Coulf, T-star, P-Value Coefl, T-Stat. D-Value
1989293 Sianple
Set schedule (.05 11545 0.318 —0.187 -1.683 0.060
Set trial sched. 0.103 1.5306 0,125 -0.073 {85 0.376
Held conlerence 0.057 3.402 0,367 —.041 -0.615 0.607
Report or plan 0.016 0.219 0426 —0.036 443 (L65H
Mand. arl. referral 252 =200 0.642 143 (.66 0.309
1991 Sample
Set schedule 0,235 2,809 0.004 022 0.225 N.422
Set lial sched, (.02 130335 072 0078 -[.09% 0.272
Held conference =006 (0527 .03 0.017 0,255 0.798
Report ar plan 0,036 =147 (L650 n.044 (3,444 0.657
Mand. urb. referral -{).265 =176 .07 1379 -LG3b6 (LOa94

We lind no statistically significant effect for the percentage of cases in the district that
receive an early trial schedule, any management, or firm control over trial. We do,
however, lind a statistically significant negative etfect for continuances in the over
270 day sample, where we find that attorneys from districts that allow more continu-
ances per case with a schedule (end to have fewer work hours.

Discovery Control

Reporied lawyer work hours increase as the number ol district median days to dis-
covery cutoff gets larger. This effect is statistically significant in both the all issne
joined and the over 270 day models. The coefficient seems smail, about 0.0035 for
both models, but this is the effect of a change of a single day. The elfect on lawyer
work hours of decreasing median days to discovery cutoll is discussed later in this
appendix.

A district policy on limiting interrogalories predicts shorter lawyer work hours; how-
ever, this difference is not statistically significant in either model for our 1992-93
sample.

Larly Disclosurg

Our 1892-93 models show no statistically significant difference in lawyer work hours
between cases where the attorneys reported disclosure ol relevant infermation and
cases where there was no early disclosure. We also found that attorneys representing
cases in distvicts with a marndarory disclosure policy of any type had work hours that
were nol statistically significantly different from hours worked by attorneys in other
districts.

ITowever, we lound that attorney work hours are significantly lower for the three dis-
tricts that have a policy of early mmandatory disclosure of information bearing on both
sides of the dispute. For our all issue joined sample, when we use the correlation ad-
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justed standaid errors we find that the Gstatistic is —1.85, which yiclds a p-valuce of
(.06. This is a large elfect but not signiticant at the p=0.05 level in the all issue joined
sample. The effect is significant when using either standard error in the over 270 day
sample. However, with only three districts using this particular policy, it is difficult to
generalize this statistical finding.

We also found that a district policy encouraging veluntary early disclosure had no
statistically signilicani effeet on attorney work hours. For both our 1992-93 samples,
we found small and not statistically signilicant dilferences in work hours between
lawyers on cases Itom districts with a voluntary carly disclosure policy compared o
lawyers from districts with no general policy on early disclosure {(b=-0.006, std.
err.=0. 123, p=0.959 for all issuc joined cases; b=0.236, std. err.—0.155, p=0.129 for
aver 270 day case).

Good Faith LEfforts in Resolving Discovery Disputes

As discussed in Appendix D, we explored the effects of good faith efforts in resolving
discovery disputes before filing motions using only cases with at least one motion.
We found no statistically significant effects of good faith efforts on work hours among
attorneys from these cases (b=0.20, sud. err.—0.12, p=0.12 lor all issue joined cases,
b=0.27, std. err.=0.14, p=0.06 for over 270 day cases). 11 could be that by restricting
our attention (o only cases with motions we miss the helpful effect of good faith ef-
fort avoiding motions; however, the positive effects we observe (i.e., good faith effort
increases work hours, but not significantly} do not suggest any reduction in work
hours trom good faith motions.

Mandatory Arbitration Referral

In our over 270 day model for lawyer work hours, we found that early mandatory
arbitration referral did not significanity reduce work hours compared to other lorms
of early management. ‘This held true whether we considered all cases (see Table L.7)
or only those cases that met arbitration eligibility requirements (b=-0.04, std.
err,.=0,28, p=0.40}. For our all issue joined sample, we lound that early mandatory
arbitration referral tended to be associated with substantially fewer lawyer work
hours than other forms of early management. The difference was statistically signifi-
cant when we considered all cases (see Table £.7) but nol when we used only arbi-
tration eligible cases where we have a much smaller hut more relevant subsample
(b=—00.27, std. err.=0.19, p=0.17}.

The story for work hours is similar to that for T11. There is some evidence of an el-
fectin the all issue joined sample but not in the over 270 day saunple. Hence, it could
be that arbirration referrals have an effect on cases that clese before 9 months,
Because we only have a small sample of arbitration referrals in our data, we cannot
determine if this is a real effect or not.
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Joint Discovery/Case Management Plan Requirement

Our 199293 models show that attormeys who filed starus reports or joint discov-
ery/case management plans belore day 180 in the casc did not have significantly
different wark hotirs o1 the cases than attorneys on cases with other forms of early
management. 0On the other hand, we Tound that attorneys from districls with a
policy that required early status reporis or joint plans did report statistically
significantly fewer work hours than attorneys from other districts. This result holds
when we usc cither the correlation adjusted or unadjusted standard errors. Only four
districts required such plans or reports and our district level finding could be
sensitive to the particular characteristics of these districts. Since the case-level
variable was nol signilicant, one should be caulious in interpreting the signiticant
district-level variable.

Litigants at Settlement Conferences

We found no evidence in our 1992-93 data that the presence of litigants at settlement
conferences has any effect on lawyer work hours. For both our models we estimated
very small effects for the percentage oi cases with litigants at settlement, and these
effects were nol statistically significant. Using judicial responses we found similar
results.

Use of Magistrate Judges

We found that increased magistrate judge activity in the district docs not affect the
lawyer work hours for lawyers from the district. In both our 1992-93 models, the es-
timated coefficient for magistrate activity was small and not statistically significant.

Pilot vs. Comparijson Districts

We again explored a model that included only our control variables and a lag for pi-
lot districts. This model allows us to explore the {ull effects of the pilot program on
lawyer work hours, For both the all issue joined sample and the over 270 day sample,
we estimale very small statistically insignificant differences in lawyer work hour be-
tween the pilol and comparison districts {h=—0.01, std. err.=0.05, p=0.84 for all issue
joined; b=0.04, std. err.=0.07, p=0.57 for over 270 days).

ESTIMATING LAWYLR WORK HOURS USING 1991 SAMPLE DATA

Control Variables

For the 1991 sample, our model selection procedure identified the following as im-
portant control variables before accounting for the effects of policy variables:

«  Nowmention of class action,

= Average judicial work fevel thigh only),
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* Jurisdiction (diversily),

»  [lscovery motion,

*  Any motion,

+ Any litigant without an attorney,
»  Anypro se litigants,

*  Case complexity (high or moderate),
*  Maximum stakes,

+ Contingent fee,

+  Government allorney,

*  Percent practice federal,

=  Firm size,

+  Defense altorney, and

+  Number of parties.

We also found (hat fee structure interacted significantly with some of the other im-
portant predictors of lawyer woik hours. Specilically, the effects of case complexity,
percent practice federal, and firm size are different for contingenl lee attorneys than
for other attorneys. The model also contained missing dala flags for fee arrange-
ment, percent practice federal, firm size, and stakes. Note that there is no flag for
missing case complexity because we had no missing data in this sample.

In the model for the all issue joined sample, all of our control variables remain statis-
tically significant after controlling for both policy variables and the other controls.
Even though (he p-value for contingent lee is greater than 0.05, the presence of sig-
nilicant interactions between other variables and contingent fee implies that the
contingent lee should be considered a significant predictor of lawyer work houts.
The interpretation of the significant case complexity effect is that when the attorney
is not working on a contingent fee, then complex cases (high or moderate} tend to
require more lawyer work hours than othier cases. The interaction terms imply that
for contingent lee atrorneys complex cases require more work hours, but the effect is
smaller than for other attorneys. Similarly, for contingent fee attorneys, an increase
in percent practice federal predicts less increase in log attorney work hours than for
other attorneys. For contingent fee attorneys, the coefficient for the square root of
firm size is larger than for other attorneys.

Increasing stakes predicts increasing work hours.

We find the same economies of scale that we found in the 1992-93 data, e, lawyer
work hours per litigant decrease as the number of litigants increases. Similarly, the
effect of class action, average judicial work level, jurisdiction, the presence of any
motions or discovery motions, the presence of pro se or other unrepresented litigants
and defense attorney all have the similar effects in our 1991 moded as in our 1992-93
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model. The &ctual magnitudes of the cocfficients vary somewhat and are typically
targer in the 1991 model, burt the signs are the same,

The eftect of government artorneys dilfers across the two sample years. This may be
because the 1991 model does not include the government party flag, which could
capture 4 portion ol the government attorney effect in the 1992-93 model. (The
government party Hag was available only in our 1992-93 data set.)

The model fit to our over 270 day samiple vields very similar resulis fur our control
variables. (o the over 270 day sample, we estimate similar cffects for the significant
contral variables and all remain statistically significant. The largest difference
{relative to standard errot) is for the cocfficient for defense attorney. The magnitude
of the estimated coefficient for the interaction terms is very similar across the mod-
els; however, because of the smaller sample size in the over 270 day sample, these
terms are not significant in this medel.

Early Case Management

The estimated effects of early management for our 1891 all issue joined model are
similar Lo our estimates from the 1992-93 model. We estimale that early manage-
ment significantly increases lawyer work hours and that there is little difference
among the components of early management, although cases without schedules
tend to add less work hours than do cases with schedules as shown in Table E.7.
With our 1991 over 270 day sample, our cstimate of the effect of early management is
again that it increases lawyer work hours, but the magnitude of this effect is smaller
than in the other models and the effect is not statistically significant. Again we find
no statistically significant ditferences among the components of early management
in Table E.7.

Our district-level prediciors of management {percent of cases managed, percent of
cases with a trial schedule, continuances and lirm judicial control of trials) were not
statistically significant predictors of lawyer work hours in our 1991 data. The one ex-
ceplion js that in the all issue joined sample, we found a significant effect for firm
judicial control; a grealer percentage of cases receiving {irm control corresponded to
fewer lawyer work hours. However, this effect is not significant if we use the correla-
tion adjusted standard crrors and the clfect is not significant in (he over 270 day
sample.

Discovery Control

We did not find any significant effects of discovery control on lawyer work hours with
our 1991 data. The cffect of increasing district median days to discovery cutoff was
pusitive for both the 1991 models bur was not statistically significant, This is in con-
trast to our 1992-93 data, where we found statistically significant positive effects for
discovery cutoftf.
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We also found no statistically significant etfect for a district policy limiting interroga-
tories. The effect of this flag was not significant in cither of our 1991 models, nor was
it significant in cur 1992-93 models.

Early Disclosure

We lound that a district policy of early disclosure of relevant information was not a
statistically significant predictor of lawyer work hours. This was also true with our
1992-93 models.

However, in both aur 14991 moedels we tind that early disclosure of information at the
case level did predict fewer atlorney work hours. That is, when at least une attorney
on the case reported carly disclosure, (he number of work hours for attorneys on the
cases was slatistically significantly smaller than for other cases. This finding differs
[rom that found using our 1992-93 data. As discussed in Appendix D, early disclosure
was almost always voluntary for cases in our 1991 sample but was mandatory for
some districts’ cases in our 1992-93 sarmuple. Thus, we might be observing the effects
of selection in the 199} sample That is, in 1991 attorneys who truly voluntarily
choose to disclose information (without being iold that they must disclose or that
they should volunicer (o discluse) may be more willing to scttle the case or less con-
tentious in their litigation behavior, and it is this interest in settlement or less con-
tentious behavior ihat reduces the work hours rather than the disclosure iwsell. We
believe that the 1992-93 data provide a more accurate piciure of the effects of a
mandaltory policy and do not believe ane should generalize the results [rom the 1991
data.

Good Faith Efforts to Resolve Discovery Disputes

Using only cases with at least one discovery motion, we explored Lhe effects of good
faith eltorts to resolve discovery disputes. We found no statistically significant cffects
for either of our 1991 samples. The limitations of this analysis, discussed for the
1992-93 analysis, should be considered when interpreting this result.

Mandatory Arbiiration Referral

When compared to other forms of carly management, we find no significant effects
of early mandatory arhitration referral. For hoth our 1991 samples (all with issue
joined and over 270 day cascs), the effects are moderately large bul are not statisti-
cally significant. As noted above, arbitration eligibility requirements could con-
tribute to the observed difference and we estimated the effects of arbitration using a
subsample of arbitration eligible cases.  The estimated effects are small and not sta-
tistically significant (b=-0.16, std. err.=(.19, p=0.60 for all issuc joined cases; b——0.02,
std. err.=0.31, p=0.95 lor over 270 day cases]. These results are similar, hut weaker
than our 1992-93 results. ‘Together, the (wo vears of data suggest that arbitration re-
ferrals might be fess costly than other forms of carly management, but our sample
size is small for arbitration referrais and this needs to be investigated further using
boetter data.
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Joint Discovery/Case Management Plan Requirement

When compared o other forins of carlv management, cases that had a status repori
or joint plan submirted betore day 180 did not have a significantly different clfect on
lawyer work hours.

Litigants at Settlement Conferences

Our resulis on litdgants at settlement conlercnces are the same in our 1991 sample as
in our 189293 sample. The percentage ol cases in a district that have litigants at the
selllement conferences is not a statistically significant prediclor of lawyer work
hours. 'This holds in both our all issae joined sample and our over 270 day sample.

Use of Magistrate Judges

Again our findings on magistrate judges {tom the 1981 sample are similar 1o our
fndings lrom the 1992-93 sample. There is no significant effect on lawyer work
hours associated with changing the level of magistrate judge activity. Our estimated
effects are similav across the two sample vears and are small in both samples.

Pilot vs. Comparison Districts

Our analysis of lawyer hours with our 1991 sample also found no significant differ-
ences between pilot and comparison districrs. Lawyer work hours were slightly lower
in pilot districts in both samples but the effect was small and not statistically signifi-
cant (b=—0.07, std. ¢rr.=0.05, p=0.15 for all issue joined; b=-0.05, std. err.=0.05,
p=0.35 for over 270 davs). This is consistent with our findings on TTD. There did nol
appear o be large differences between pilot and comparison districts belore CJRA.

INTLER- AND INTRA-DISTRICT EFFECTS

As discussed in Appendix D, because ol large inter-district variations in the manage-
ment of civil cases, one might hypothesize that our results overemphasize inter-dis-
trict differences and vield less information about the within-district effects of policy.
To explore this (ssue, we again fit models with district lags and no other district-level
predictors. These modals yield qualitaively similar estimates for all the case-level
policy variables in our model. For example, the estimated effect for early manage-
ment in our 1992-93 gver 270 day model is (.254 (as shown in Table E.4), our esti-
mate using only intra-district effecis is 0.252. Similarly small differences exist for all
our paramelter estimales. Hence, we can again conclude that our estimates reflect
intra-district variations as well as diflerences between districts,

ESTIMATING EFFECTS IN HOURS

We fit our models for lawyer work hours on the natural log scale. Although (his was
appropriate for avoiding model misspecification and making proper statistical infer-
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ence, il provides the esrimated effect on the fog scale rather than directly on the
hours scale. To aid in the interpretation of these effects, we provide standardized dif-
ferences in hours lor three of our niost important policy predictors: carly manage-
ment, setting a trial schedule early, and disirict median days te discovery cutoff.

Our standardized effect was constructed using the procedure discussed in Appendix
D. For every attomey in the target sample we predicted the lawyer work hours under
the assumption that the atlorney's case received the management policy and we also
estimated the lawyer work hours assuming that the case did not receive the policy—
other district, case and attorney characteristics were held constant at their observed
values, We then exponentiated these predictions to convert to hours, and calculated
the difference between the two exponentiated predictions ofhours. This provided us
with a sample of differences and our standardized effect is the median of these dif-
ferences in hours.

We repeated (his process for the policies of early management, setting a trial sched-
ule early and discovery cutoff. As with T'1'D, we also estimated a combined effect by
estimating lawver work hours for each attorney in the targel sample assuming that
the attorney’s case received all three policies and then again assuming the case re-
ceived none of the policies.

For estimating the cffect of early management, median discovery cutoff, and our
combined effect, the target sample was our enlire over 270 day sample. For the effect
of setting a trial schedule carly, compared o other early management procedures,
our larget sample was all cases in our aver 270 day sample that received early man-
agement. We do not estimate effect sizes for the all issue joined sample because the
bias from very short cases that close belore management can be applied makes this
estimate for early management somewhat suspicious.

As shown in Table E.8, using this approach we estimate that 1992-43 cases that re-
ceived early management required about 21 additional lawyer works hours than
other cases. We also estimale that cases where a (rial schedule was set early in the
cascs, required about seven less attorney work hours than did other cases with carly
management. Similarly we find that artorneys would he expected to work about 17
hours less in districts with a median of 120 days for discovery cutoff than in district
with a median of 180 days of discovery cuicll. The effect of the three policies in
combination tend to offset each other and we predict that cases with all three poli-
cies will not differ much from cases that receive nonce of the policies (a reduction of
only one hout in lawyer work hours, with a 95 percent confidence interval on the
combined estimare from =19 hours (o +19 hours.) Table E.8 contains our estimated
effects and conlidence intervals for each of these effects. We used bootstrap meth-
ods to calculate these confidence intervals.*

Qverali, the effects lor 1991 tend to be smaller (closer to zero) and this might again be
explained by the ditferences between using a closing cohort as compared to a filing

3Bfron and Tibshivani (1993},
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Table .8

Estimated Lifect for Selected Policy Variables Measured in
Lawyer Work Tlours for the Over 270 Day Sample

WVariubile M2-93  1eel
I'rimary Modef
Farly smanugement 21 f
{430 [ 3,15)
seritial schedule eacly —7il _71
[-21.4) {=20,6]
Median days 1o discovery curolf _17b Fly
41 .-1) -12.5)
Combined elfects -1¢ i
=19,19) (—=16,12}
Adjusting tor Days to Answer
Earty managemoent 20 7
{03103 - 3.15)
Set rrial schedule early _7d L5
(21,7 (-19,6)
Median days to discovery cutott TS _5b
(=12, [ 134
Combined effects 14 _pt
. L [ 0% 55) I 9 § 69 16
NOTE: Numbers shown in parentheses are Y5 percem confidence

ntervals.
ACampared to other forms of early manugement,

by3istricr median discovery cutoff of 120 davs compared o median cutofl of
180 days.

Crffects of early management including setting a vial schedute and
reducing district median discovery eutofl from 180 1o 120 days from date
schedule s sel.

cohort. Tt may also be that changes in how these procedures are actually used, and
changes in cases to which they are applied, has changed the elfects somewhat. Also,
some of the difference could be due to sampling variation. The caveats about inter-
preting the combined cffect given in Appendix [D apply here as well. The estimate of
the combined effect relies on the assumed additivity of our model. However, it
should be noted that our tests showed no significant siatistical interactions among
the three policies of early management, setrting a trial schedule early, and median
days to discovery cuiolf. If we did include such interactions in our model we would
estimate an even greater savings in lawyer work hours from the combination of the
three policies. THence, our estimates based on an additive model are conscrvative.

INTERPRETING EFFECTS AND GENERALIZING TO OTHER CASES,
FUDGES, AND DISTRICTS

As discussed in Appendix I, because of the observational nature of our data, one
should be cautious in interpreting our estimated effects as causal and one should not
assume that changing management procedures will bring about precisely the esti-
mated changes in lawyer work hours. We know that there are unobserved possible
predictors of lawyer work hours and they may correlate with the use of management.
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For example, one predictor that we know hetps explain the use of early management
is days to answer. We did not include it in our reported models tor reasons discussed
in Appendix D. However, to see if controlling for this predictor has a large effect on
our estimated cifect on lawyer work hours, we [it a model that included days 10 an-
swer as a predictor ol work hours. As shown in Table E.8, including days o answer
had almost no effect on our estimaied effects. Our estimates are invariant to includ-
ing days to answer in the model, because unlike TTD that s highly correlated with
days to answer, knwvyer work hours and days to answer are nearly uncorrelated. This
does not imply that there are no other unobserved predictors that we have not ac-
counted for, but is does indicate that one predictor that was troublesome for TTD has
almost no effect on lawyer work hours.

As discussed in Appendix D, judges who choose to implement policies and managce-
ment procedures oflen do so at their discretion. These judges may differ from other
judges in their basic approach to case management or because of personality. These
differences between judges could affect the implementation of policy elsewhere and
this could change the policy’s effect. Similarly, districts that chose to implement
policies and procedures do so hecausc of the characteristics of the district and its ju-
dicial ufficers. Because policies were not assigned (o cases at random in our data, we
cannot tully untangle the relationship between district and judge characteristics and
the use of policies. Hence, it is hard o determine exactly how the policies will atfect
lawyer work hours if implemented on a wider scale, We will probably sce some
change il the use of carly management and reduced discovery cutott is expanded to
other districts and judges, but it is not clear il the magnitude of that change will
match the observed effects in our dala.

I'inally, we stress that (here is a difference between adopting a policy at the district
level, and implementation in practice at the case fevel. For policy to have an eflect
on lawyer work hours, it must not just be adopted “on paper,” but it must also be im-
plemented in practice at the case level. Using our attorney-level data, we have
estimated (he effect conditional on o policy or procedure actually being imple-
mented.

SUMMARY OF EFFECTS ON LAWYER WORK HOURS

Our models for lnwyer work hours show that cases wirth early management tended o
require greater work hours and cases from districts with shorter median discovery
culoff tend (o require fewer hours. There were no ather clearly consistent policy
variable effects on lawyer work hours per party represenied, Thus, of all the policy
variables we investigated as possible predictors of reduced fawyer work hours, only
judicial management of discovery seemed to produce the desired effect.

For general civil cases with issue joined that do not ctose within the first 9 months,
we estimated in Appendix D thac early nianagement, setting the rial schedule early,
and reducing discovery curoff time have the combined effect of reducing median
time to disposition by about four to live mouths in our 1992-93 sample. lor lawyer
work hours, we estimated char the effect of the three policies in combination tend o
offset each other, and we predict thar cases with all three policies will not differ
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much from cases that receive none ol the policies (4 reduction ol only one hour in
lawyer work hours),

we found that several attomey and case characteristics were important predictors of
Jawyer work hours. These control variables tended o be far better at explaining vari-
ance in lawyer work hours than did the policy variables. For example, of the wotal
variance explained by our model, about 95 percent was explained by the control
variables. This meuans (hat lawyer work hours scein to be driven primarily by factors
other than ease management policy. Case stakes and case complexity are the most
important predictors of lawyer work hours, and these 1wo case characteristics alone
explained about hall of (he variance in our models. In contrast, of the total variance
in our time to disposition models, only about half was explained by the control vari-
ables and the other half was explained by the policy variables.

We lound no significant ditference between the pitot and the comparison districts in
terms of lawyer work hours. The dilferences belween attorney responses from the
two sets of districts were very small in both vears of data and were never statistically
significant.






Appendix F
_ANALYSIS OF SATISFACTION

INFRODUCTION

{tis important to understand whether case management policies and procedures af-
fect the participants’ perceived satisfaction with case management and their sensc of
fairness or justice. Policies and procedures that have little effect on abjective out-
comes such as time to disposition or lawyer work hours might substantially improve
subjective outcomes such as perceived satisfaction and sense of fairness. Hence one
might wish to use these policies cven if they do not altect litigation time and costs.
Conversely, a procedure that reduces time to disposition or litigation costs might
have such adverse effects on perceptions of fairness and satisfaction that one might
not want 1o use the procedure.

To investigate such issues, we explore the effects of management policies and proce-
dures on aliorneys' satisfaction with case management and their opinions on the
fairness of case management. As the professionals who have repeated contacts with
the court system, and who guide disputing parties through the system, attorneys’
views are important. And attorneys are in a good position to see any beneficial or
adverse effects of changes in case management.

It also would be useful to determine the effects of policy on litigant satisfaction and
views of fairness. However, because of the low response rate to our litigant survey as
discussed in Appendix B, our litigant data cannot be assumed to provide accurate
unhbiased statistical estimates. We prefer to be cautious and believe that our litigant
survey data should not be used for inferential statistical analyses. Hence, we will
confine our presentation of these {itigant data to descriptive tables in the main text of
this report, and the inlormation in those tables should be viewed as suggestive rather
than siatistically definitive.

Control and Policy Variables

Our study of satisfaction with case management used methods analogous to those
used in our siudies of time io0 disposition {TTD) and lawyer work hours in
Appendices D and . We explored the etfects of specific case management policies
and procedures by comparing the responses of attorneys from cases that were man-
aged using a particular policy or procedure to the responses of attorneys from other

213
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cases. We used attorney, case, and district variables in the analyses to control for
variation other than case management. The policy variables considered in our
models are the same policy variables considered for both TTD and lawyer work
hours.

Multivariate Logistic Regression Analysis on Attorney-Level Data

To estimate the effects of case management policics and procedures on lawyer satis-
faction, we used multivariaie logistic regression models fil to attorney-level data.
Thalt is, we used data with one record per each responding atterney from our sample
of general eivil liligation cases with issue juined. As with lawyer work hours, using dt-
torney-level data allowed us to control for possible attlorney characteristics that
could affect satisfaction and help explain the variability in the responses, vielding
morc precise estimates ol policy effects. Using only case- or district-level data would
not allow for such exact lawyer control variables and would provide less appealing
estimales of the policy effects.

Because we modcled satislaction as dichetomous response {1 or 0, where 1 is satis-
fied and 0 is not}), it weuld have heen inappropriate to use linear regression models,
such as the models used for TTD and lawyer work hours, (o model satisfaction. The
appropriate model is a logistic regression model,  Logistic regression models are
analogous to linear regression models, but they account for the dichotomous nature
ol the outcome being studied. The logistic regression holds that the average re-
spanse (proportion or probability of satisfied respondents) for a given sct of predic-
tors is described by the following modek:

expBy +B X5 +Bo Xz + +Bpxijkp}

Lrexp@, + B X +BoXipes + - +BpXijup)

{1}

Pr_(ijk = 1 I Xk X -1 Xjjkp

where Yy, denotes the satistaction of the kefzattorney, from the jih case, from district
1 Xij, represents, for this attorney, the control and policy variables included in the
models and p denotes the parameters of interest, i.e., the effects of (he control and
policy variables. This model can be transformed (o a linear model

i =Ba + X X - ':"ﬁpxiikp (2)

where Ipy, =1logiPr(Yy, = /AT - PriY;, = 1N} This ransformed maodcl can be fit using
simple techniques analogous to {itting lincar regression models. !

As discussed in Appendices D and I we ficseparate medels 1o the 1991 and 1992-93
samples to allow for difference between cohoris of terminated cases and cohorts of
filed cases.

lSee Hosmer and Lemeshow (1989) for deraits on logistic regression,
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The coefticients from our logistic regression model have a straightforward interpre-
tation, The coelficient represents the log odds-ratio between cases with a policy and
cases without, or the log odds-ratio ol a single unit change for a predictor {e.g., a
change of one day in the median days to discovery cutoft).

The odds arc the ratio of the probability of attorney reporting satislaction to the
probability of attorney reporting dissatisfaction. That is, for a given set of predictor
characteristics the odds are

Prisatistied | Characteristics)

(dds = - . — . =
PriDissatisfied | Characteristics)

The odds-ratie is the ratio of the odds for a case with a policy 10 the odds of a case
wilhout a policy,

Odds- Ratio =
~ Pr{Satislicd i Char. with Policy) / Prisatisiied | Char. without Policy}
Pr(Dissatisfied | Char. with Policy)/ Pr(Dissatisfied | Char. without Policy}

The odds arc a standard measure of the velative probability. If (he odds are 10-to-1
then an attorney on a case with the given set of characteristics is 10 times more likely
to be satisfied than dissatisfied with management. The odds ratio tells us how much
of an increase (or decrease) in the odds is associated with a given palicy.

An odds-ratio of one implies that the policy has no effect; an odds-ratio of greater
than one implies that the policy increases the odds tand the probability of satisfac-
tion); and an odds-ratic of less than one implies that the policy decreascs the odds
{fand the probability of satistaction}. We will interpret an odds-ratio that is close (o
one as having a small elfect. Odds-ratios between 1.5 and 3 (or 2/3 and 1/3) we will
consider moderate, and those greater than 3 (or less than 1/3) we will consider large.

The log odds-ratio is the natural logarithm of ilic odds-ratio. A log odds-ratio of ¢
corresponds to an odds-ratio of one and implies no effect. Log odds-ratios around
zero will be considered small. We will consider log odds-ratios in the range of about
0.41101.10 (-0.41 to -1.10) as moderate and log odds-ratios of greater than 1.10 (less
than ~1.10) as large.

We report the tog odds-ratio in our tables and the odds-ratio can be recovered by ex-
ponentiating the reporied coefficient.?
Open Cases and Missing Data

As noted in Appendix DD, about 8.5 percent of the general civil cases in our 1992-93
sample remained open al the conclusion of our data collection. From these cases we
cannot obtain a measure of lawyer satisfaction that is comparable to our measure

2400 Hosmer and Lemeshow (1989 for a full discussion on che bog odds-ratio.
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from closed cases. An open case has not, necessarily, received the full array of man-
agement procedures that it will receive befere closure. For example, if the case is
headed for trial, then any intermediate measures of satisfaction will not include the
lawyers views on salisfaction with the trial. On the other hand, attorney responses
from clased cases will reflect their assessment of all management policies and proce-
dures applied to the case. For this reason we do nolinciude data from open cases in
our sample when fitting our satistaction madels. This places some limitations on
interpreting our models, but it does provide us with a comparable measure for all
sample cases being analyzed.

Because we are using attorney responscs for this analysis, we are again missing re-
ported satistaction from aboul half the surveyed atiorneys because the attorney did
not respond to our survey. However, over 90 percent of responding atiorneys pro-
vided us with their views on satislaction. Table F.1 gives the number of responding
atlorneys who provided us with satisfaction data by district. Missing data could be
problematic and as discussed previously in Appendices B and E, we use nonresponse
weights (o offset the pussible biasing effects ol nonresponse.

ATTORNEY SATISFACTION

We measured attorney satisfaction using ltem 21 from our Attorney Questionnaire
which is shown in Appendix ). ‘The attorneys were asked to report their satisfaction
with the “court management and procedures for this case” for their party or parties.

Fable F.1

Attorneys Responding on Genera! Civil Cases by strict and Sample Year:
AllIssue Joined and Time 1o Disposition Over 270 Day Samples

. 1992-93 Sample _ 1991 sansple
District Al Issue foined Over 270 Days Alllssue Joined  Over 270 Days
A 115 a8 124 85
CAI) Hi 54 86 59
CAS) ti1 41 10H; 74
1L 148 93 194 157
IFILIN) a3 30 111 124
GAINY (13} a2 184 126
FLLING a1 ab 14 G4
[N{N) 120 77 147 1o
KY(E] 145 17 123 97
KYiW} 119 it} 160 130
MDD 120} il 110 R
NY(E} 73 a7 ny 72
NY(S) i3 4% fh 70
(K (W) 194 TG 144 li5s
© PALD 124} L) 131 70
PAIM ) i 7Y 136 13
TN(W) 11 7 114 4
TS} 16 7 180 140
ur 124 it 1023 138
WI(E) 137 04 130 102

Total e _ 2,280 1475 B 2,753 o 2ms
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The survey item gave the atlorney five response calegories: (1) very satisfied; (2)
somewhat satisfied; {3) ncutral; (1) somewhat dissatisfied; and 5) very dissalisfied.
Because we did not feel we could clearly interpret dilferences between the very satis-
fied and the somewhat satisfted attorneys we dicholomized the responses into re-
ported satisficd {very or samewhat) or not reported satisfied (neutral or somewhalt or
very dissatislied). To ensure ourselves that we did not fose too much information by
using only the dichoromous outconie we ran some models using all five outcomes.
The results from using all five outcomes were qualitatively very similar to our madels
with a dichotomous nutcome and thus we report only the results from the latter
maodels.

CONTROLAND POLICY VARIABLES

We used the same variable selection stralegy lor fitting our models [or satisfaction
that we used for modeling 11D and lawyer work hours. We started with a large pool
ol possibly relevant control variables and used backwards selection 1o sclect those
included in our finaf model. We then fit a model with these control variahles and our
selected policy variables. We sclected our policy variables using subsiantive justifi-
cations based on the case management tenets of CJRA.

Our pool of control variables included all the controls discussed in both Appendices
D and E. We explored no additional controls. Also the policy variables we explored
were the same as those explored in our models of TT1Y and lawyer work hours. The
effects of each palicy or procedure on satisfaction were explored.

For the same reasons that we discussed in Appendix £ for not including TTD in the
lawyer work hours maodels, we did not include TTD or lawyer work hours or other
costs in our satisfaction models. That is, we excluded TTD and lawyer work hours
because we wanited to estimalte the total effect of policy on satisfaction. One of our
primary motivations for studying satisfaction was to discover any negative cffects on
satisfaction of policies that had positive effects an other ocutcomes. Hence we
wanted to find any effect that management had on satisfaction, even if the cffect was
indireet through effects on TTD or lawyer work hours.

ENDOGENEITY OF SATISFACTION AND POLICY VARIABLES

As discussed in Appendices D and &, casce characteristics can affect the use of policy.
Here again this might resultin inaccurate estimates of the effects of policy on satis-
faction. For example, if management has no cffect on satisfaction, but attorneys tend
to be neutral about the case management on very short cases, and if such short cases
tend not to receive carly management, then we might incorrectly conclude that early
management has a positive effect on satisfaction.

In other words, as discussed previously in Appendices D and T, our goal is to esti-
male the effect on satisfaction of policy when applied or not applied to identical
cases, Including very short cases in our sample, cases thar did not receive case man-
agement because they closed before they could be managed, ensures that the cases
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that did not receive management do not look like the cases that did receive man-
agement,

Hence we continued with our practice of modeling two subsamples of data from
cach sample year. We modeled all general litigation cases with issue joined and the
subser of these cases wirh TTD greater than 270 days.

As discussed previously, TTL is not the only possible conlounding factor between the
outcame (satisfaction) and use of policy. We tried 1o limit the effect of such sclection
bias by including relevant control variables in our model and using district-level
variables when the case-level variable is too sensitive to case characieristics (for ex-
ample, discovery cutoff). These methods will limit the effect of sclection bias but will
probably not completely remove such bias [rom our result. Hence when interpreting
our results one should use the caulion apprapriate for an observational study.

WLEIGHTS, CLUSTERING, AND STANDARD ERRORS

Sampling and Nonresponse Weights

On the basis of the arguinents presented in Appendices 1) and E, our analysis weights
for fitting our models ol attorney satisfaction included both the sampling weight and
the nonresponse weight. As with our previous analvses, we used sampling weights
that accounted for intra-hut not inter-district over-sampling ol cases.

Estimated Standard Errors

In Appendices D and B we noted that traditional estimates of the standard errors of
the regression coefficients might be inappropriate for our models because we used
sampling weights to fit the models and because of the presence of intra-case and in-
tra-district correlation. This is also true for the estimated coctiicients from our logis-
tic regression models. We again used sandwich estimators of standard errors to ac-
counlt for weighting and adjust for correlation. Again for simplicity we report only
the unadjusted standard crror in our table and note in the text when statistically
significant lindings are sensitive to choice of standard ervor estimator.

MODELS FORATTORNEY SATISFACTION

Tables F.2 (o I£5 give (he results of our primary models for attorney satisfaction.
Tables F.2 and 1.3 give cur maodels for our 1992-93 sample of filings and Tables .4
and F.3 give our results for the 1997 sample of closures. For each year we have a
maodel for all issue joined general civil cases and a model for cases with time to dis-
position greater than 270 days.
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Table F.2

Model {or Attarney Satisfaction: 1992-93 Sample,
Al General Civil Cases with [ssue Joined

Varinble o o ~ Uoefficienr T-51 I-value
Consiani AT (MY
Policy Viriables
Early management an case 11234 A0 0045
Cases managed (disgricn 4 -4.010 ~1.021 (0307
Larly disclosure disivict policy 1,453 -2.902 {104
Foint plan district policy 3,229 1.272 0.203
Litigants at sedlement cont. (district %) [SRIN{4] 0840 1473
Limits o imerrogatories (district) 0006 {10548 .277
Lxays to discovery cutoff (district medion) ~[h{H1] —{LA02 0.616
Continuances (district %) S0 0,176 £.860
Muagisirate fudge activity (districr mean) b4t R I (.00}
Judicial control over ekl (district % tivm? £, (Wi 0417 .655
Faischsure 0,24, 20203 .06
Control Varialles
Nilure of suit {toct] 442 2442 0.015
Nature of suit (eontract) 104 0.641 0.401
Fivir or nore notions AL TR 1.49] 0.136
Any prose litigants DM27 3252 0.031
Bispositive motions (distric) %) 0,040 {1650 1516
Tertal fitings per I'E judicial otficer =004 Rl Y ¢.000
Nez28
Table 1.3

Model Jor Attorney Satistaction: 1992-93 Samnple, General Civil
Cases with Time 10 Disposilion over 270 Days

Vaviabde S ~ CawelTicient 1-Starisric P-Value
Constant 2004 2,206 0.627
Policy Variahles
Farly manageiment on case )25 -1.490 0i1z
Cases managed (district ) BRVRIXA! 14961 0,030
Farly disclosure districr policy =150 —2.47Y [INON]
Joint plan district policy L1359 2,008 0.042
Litiggants at sertlement comf, (disirict %) 00148 1.204 01230
Limits on interragatorics (Gistrict) 0,447 2.509 0.012
Nays (o discovery cutotl (district mediang 0.040 010 .987
Continuances (district %) (34131 078 0.9348
Magistrale judge activity {disirict meant 1.203 24961 (.00
Judicial control over trial (distrier % o 0307 1,424 0.184
Disclosure IR 3,559 (0.0H00
Contred Variables
Nuture of sull (lon) L2361 2.11) 0.0K35
Nalure of suit (cantrac!) (IR Y (.605 (1445
Five or more molions IR —1.2492 04522
Any prose litiganis {17065 2.012 (.02]
IHispositive motions (districn %) {1065 -(.690 1490
Toral filings per UTE judicial ofticer 0,00 -2.573 0.010

Nzla7d
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Table F.4

Madel for Attorney Satistaction: 1991 Sample,
All General Civil Cases with Issue Joined

Varjable o o Coefficient 1-Stadstie  P-Value
Constant 1.529 2,225 0.0126
Poficy Variable
Farly management on cuse U062 0.627 0.531
Cases managed {district W) 1.0006 0.654 .a16
Cases with trial schedule seeeacly (distiic 2 000 2,466 {.014
Farly disclosure district pulicy 1.553 -2.239 0025
Litigants ar settlement conl. [district *) 0.004 0,480 0.632
Limirs on interrogatories (districo) 0,158 ~13.960 0.337
Drays to discovery cutofl (district mediant (001 0.610 0.537
Continuances [district ) 0.001 0.135 0.892
Magistrate judge activity {district mean) 0175 (603 0.546
Judicial conteol gver trial (disuicr % finnd (.00 (. BEH) 0.490
Management level on case {LAGY 6.953 0,008
Disclosure on case 0227 2,198 0.016
Controd Variable
Naure of suit {tort) 0.4067 3832 .000
Nature ol suir (contract) 0.1491 1.708 0.088
Any pro se litigants 0.600 2.84) 0.005
Zero gy missing stakes D286 1.4995 0.046
Maximm stakes {iog! AL -3.3606 0.001
Totat filings per FT1 judiciul oflicer (1M1 —2.275 0.023
=2, A

Table F.5

Model for Attorney Satisfaction: 1991 Sample, General Civil Cases
with Time to Msposition over 270 Days

Variable i - o - _ Coefficien T-Sratistic P-Value
Cpstant L.309 i.634 0.102
Policy Variable
Early management omn case 0.0495 0.825 0.410
Cases managed (district %) IRHE L7210 0.085
Cases with mial scheduole set early (district %} 0.005 [ THY 0234
Larly disclosuee district policy L4 -1.381 0167
Litigants at settlenent canl. (district %) 0.606 0.622 0,534
Limnits on interrogaiories {cdisirict) -0.000 0,001 0.9499
Urays 1o discovery cuaft (districrmediain) -(1.000 ~(.143 0.847
Caonttinuaiees (disticn %) .00 —1.514 0.608
Maygistrate judge activiry {district imean) 0.2035 0.788 0.431
Judicial control over trial diserict % firmg 0.0014 -1.651 0.615
Management level o case {1408 (976 NG00
Lisclosure on case 11.292 2.604% 0.009
Control Variable
INature of suir (tort) (.42 1150 .an2
Mature of suil (conivact} (L1 1487 (L137
Any pro se liligants (A0% 1.719 0.086
Zero or missing stakes 0,351 12wy (0.055
Maximuom stakes (log} 075 2,449 0.014
Total filings per 1 judicial offiver -0.004 2527 h.mz2

N=zos



Analvsis of Satisfaciion 221

ESTIMATING SATISFACTION USING 1992-93 SAMPLE DATA

Control Variables

For the 1992-93 sample, our model selection procedure identified the following as
important control variables before accounting fur the effects of policy variables:

s Nature ol suit category (1011, contract),

»  Five or more moltions,

* Anypro sc litigants,

+ Percentage of cases within district with dispositive inotions, and

*

Total llings per I'TT judicial officer.

See Appendix 1, Tuble 3.2, for a discussion ol these control vaciables. This is a
smaller number of contrals than identified for our previous models for TTD and work
hours and we suspect that there are fewer important control predictors because of a
genceral lack of variability in satisfaction—overall 71 percent of responding attorneys
on this set of cases report being satisfied with case munagement. We also suspect
that there are fewer controls because we specifically asked the lawyers to evaluate
satisfaction with respect to case management, not with respect to other factors.

For our all issue joined maodel, we find that onlv three variables (nature of suit cate-
gory (tort}, any pro sc litigants, and total filings per FTE judicial officer) remain sta-
tistically significant after controlling for policy variables. We find that districts with a
high number of lilings per FTE judicial officer tend to have lower reported satisfac-
tion than do other districts. We also find that attormneys report being more satisfied
with tort cases and il at least ane litigant was pro se. In our over 270 day model, we
find that each of these same three predictors remains statistically significant after
controlling (ot policy variables and that with longer cases five or more motions in the
case becomes a stalistically significant predictor of decreased attorney satisfaction.

Early Case Management

[n our 199283 models lor attorney satisfaction, we found no statistically significant
effects for carly case management in our model with over 270 day data. The esti-
mated effecl was negative and small. We did find o statistically significant positive
elfect tor early management in our maodel for all cases with issue joined. However, as
noted above, this could be sensitive to the inclusion of very short cases which receive
little or no management and tend ro report “neutral” rather than “satisfied” because
of their imited exposure to case management, Hence we feel that there is no solid
evidence of an eifect of carly managenient on attorney satisfaction.

Furthermore we find no siatistically significant diffcrences in attorney satisfaction for
cases receiving any of the components ol earlv management compared to cases not
receiving the component. As shown in Table F.6, the estimated effects are all small
except tor carly referral ro arbitration in the over 270 day model, which is moderate
but not significant. lowever, because we have only a small sample of arbitration re-
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ferrals, this estimate is not precise and we cannaol be sure that there is any real effect.
When we explored the elfeet of arbitration referrals among a subsampie of arbitra-
tion-eligible cases, we found similar results for both our 1892-93 samples but again
we did not have a sulficiently large sample o conclude that the moderate effect for
the over 270 day model is nota result of sampling variability (h=0.162, std. err.=0.464
p=0.727 for all issue joined; b=0.504, std. err.=0.755, p=0.0504 for over 270 days).

We also find no statistically signilicant effects for granting continuances or firm con-
trol over trials. We find that districts with a greater percentage of cases managed
tend to have lower satisfaction. The effect is small in both models but statistically
significant in our over 270 day model. However, in a separate model we explored the
effect of management level as reported by the attorney and tound that high man-
agement corresponded to significantly higher satisfaction in both our models
(b=1.03, std. err.=0.11, p=0.00 for all issue joined; b=0.95, std. er.=0.14, p=0.00 for
over 270 day). Because the percentage of cases managed in the district is @ much less
precise measure of management for a case, we believe that management level on this
case as reporied by the artorney is a better measure. Hence, we think that a higher
management level lor a case predicts increased attorney satistaction. This is consis-
tent with the findings (rom our 1991 modecls, discussed later in this appendix.

Discovery Control

we lound no statistically significant relationship between the district median days to
discovery cutoff and artorney satislaction. We also found no statistically significant
effect for a district policy limiting interrogatorics for our afl issue jeined model, On
the other hand, in our over 270 day data, attorneys {rom districts with a policy of lim-
iting interrogatorics report being more satsficd with case management.

Table F.6

Estimated Effects of the Components ol Early Management
on General Civil Litigation Cases

Al with Lssue Joined

T Overzinbays

Variabhle - Coetf, Tesat. PValee  Coeeft T-Stat. P-Value
1992-491 Samiple
St schedule 03.204 16544 SRR 0.064 1276 .782
Set trial schedule 0121 n.a1s 0413 —11.050 276 (0,782
leld cunference 0.126 ERIHS] 037 .05 ABI (.630
Report ur plan -0.085 —{0.A54 (33749 -4.082 —.451 652
Mand. arly, reterral 1231 (3164 [$IRTIN] 04149 0,770 0141
14991 Sample
Sel sehedele 2543 1,540 0325 0163 na12 0417
Sel trial sehedule 0.003 TENTH 08413 0.047 —0.2491 1771
Lheld conferenie =9 (3R 0.0 S8 —f}. 6] {3544
Report nrplan 243 1,744 087 0147 (1801 {1423

_ Mandowbovetered 0 0412 1102 04w L R W1 - 0071
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Early Disclosure

A district policy ol mandatory carly disclosure corresponded to statistically signifi-
cantly lower reported attorney satisfaction. This resuft held for both models in 1992—
93 and 1he effect was moderately large- -an odds-ratio of about 0.60. Tlowever, for
cases in which the attorneys report the actual carly disclosure of information, they
also report higher satistaction than attorneys from other cases. Again this result 1s
statistically significant in both models and moderately large in the over 270 day
sample,

A district policy ol voluntary carly disclosure is associated with {fewer satisfied atior-
neys, but our estimated effects are small and not statistically significant (h=-0.271,
std. err.=0.263, p=0.302 for all issue joined cases: h=-0.070, srd. err.=0.339, p=0.835
for over 270 day cases). Our model compared atomey responses from districts with
a policy of voluntary carly disclosure to the responses from attorneys from districts
with no general policy on carly disclosure.

Good Laith Ciforts in Resolving Discovery Disputes

As discussed in Appendix D, we explored the etlects of good laith efforts in resolving
discovery disputes using only cases with at least one motion. We found that case-
level reported good faith effort in resolving discovery disputes had no statistically
significant elfects on lawyer satisfaction in either of our samiples. As noted in boih
Appendix ) and L, using only cases with a discovery motion could bias our results,
and this result should be interpreted cautiously,

Mandatory Arbitration Referral

We found moderate but not statistically significant differences in attorney satislac-
tion between cases with and cases withour an early mandatory arbitration referral
when compared to other forms of early management. This is true when we cousider
all cases or when we consider only arbitration-cligible cases. Because we have a
small sample of arbitration referrals in our data, we cannot determine if this is a real
cffect or not.

Joint Discovery/Case Management Plan Requirement

Using our 1992-93 data, we found no differences, in terms of attorney satistaction,
between cases that required the attorneys (o file an early slaws report or a joint plan
and cases that recetved an alternatve form of carly imanagement. Similarly, in our all
issuc joined model, we estimate onty a small and insignificant elfect of a district pol-
fey requiring the submission of joint plans or status reports. However, using our over
270 day sample, we estimated a moderate and siatistically significant positive effect
for such a district policy. ‘That is, in cases lasting over 270 days, attorneys from dis-
tricts with a policy of regairing joint ptans tended 10 be more satisfied than attorneys
[rom other districts. These findings are diflicult 10 interpret because of the
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inconsistency of results, but it does give another small indication that management
of cases has, il anything, & positive effect on altorney satisfaction.

Litigants at Scttlement Conferences

Both our 1992-93 models showed no statistically significant effect on satisfaction of
increasing (he percentage of cases in the district with litigants available in person or
on the phone [or sertiement conferences.

Use of Magistrate judges

In both our models for our 1992-93 data, we lind that increased use of magistrate
judges is statistically signilicantly associated with greater attorney satisfaction with
casc management.

Pilot vs, Comparison Districts

We find no statistically significant dilference in reported attorney satisfaction be-
tween pilol and comparison districts in our 19492-93 data. For both our samples we
(it a model with only our control variables and a pilot flag. In bath models the esti-
mated cffect was small and not statistically significant (b=-0.02, sid. err.=0.11,
p=0.85—ail issue joined; b—-0.04, st err.=0.14, p=0.76 for over 270 days).

ESTIMATING SATISFACTION USING 1991 SAMPLE DATA

Control Variables

For the 1991 sample, our model selection procedure identified the fallowing as im-
portant control variables before accounting for the etfects of policy variables:

»  Nature of suit caicgory (tort, contract},

¢ Anypro sclitigants,

«  Maximum stakes, and

Total filings per I'TE judicial officer.

See Appendix 13, Table D.2, fer a discussion ot these control variables, Qur model
also contains a flag for missing or zero stakes. As we found with the 1992-93 data,
this is a smaller number of controls than identified for our previous models for TTD
and lawyer work hours, and we suspect that there are fewer important predictor
control variables hecause ol a general lack of variability in satistaction—overall 72
percent of respanding attorneys on this set ol cases report heing satisfied with case
management. We also suspect that there are lewer controls because we specifically
asked the lawyers to evaluate satisfaction with respect to case management, not with
respect 1o other factors.
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Forour altissue joined model, we found thar all the control variables except nature of
suit category lor contract cases remain statistically significant after controlling for
policy variables. Our results are similar to the 1992-93 data. Attorneys from tort
cascs tend to be more likely (o report satisfaction with case management than attor-
neys from other types ol cases. We find that diswicts with a high number of filings
per F'I'E judicial officer tend to have lower reported lawyer satisfaction than do other
districts. Attorneys from cases with a pro se litigant tend to report greater satisfac-
tion. Additionally, we find that in our 1991 sample, higher stakes are associated with
lower satisfaction.

Early Case Management

Our 1981 daia provide confirmation on our findings on early management from our
1992-93 dara. We find no statistically signiticant effects ol early case management on
attorney satisfaction for cither our all issue joined or our over 270 day samples from
1991. The estimated ettects are very small and so are the effects for all the compo-
nents of early nianagement (sce Table F.G6), except early arbitration referral. We es-
timate moderate {all issue joined cases) or large differences in attomey satisfaction
{over 270 day cases) between cases with an early mandalory arbitration referral and
cases recejving other forms of early management, although these results are not sta-
tistically significant. However, because we have only a small sample ol arbitration
referrals, (his estimate is not precise and we cannot be sure that there is any real ef-
fect.

We also find no statistically significant effects {or the percentage of cases managed in
the district or the percentage of cases with continuances in either of our models. We
did find a contextual effect of percentage of cases with a trial schedule set before day
180. In the alt issuc joined model, we lind that a greater percentage of cases with trial
schedule set carly in the case corresponds to greater reported lawyer satisfaction,
even after controlling for carly management at the case level. Although the effect
remains positive for the over 270 day model, it is substantially smaller and no longer
statistically significant. The effect was not significant in our 1992-93 dala and was
excluded from that model (o improve model stability. Hence, overall our data pro-
vide little evidence of any large effects on satisfaction {from setting trial schedules
early in the case.

On the other hand, we found consistently strong, positive, and statistically significant
effects for high or intense case management on kavyer satisfaction. Lawyers from
cases with a reported high level of managemoent report greater satisfaction in both
our 1991 samples. This is consistent with our findings from 1992-93.

Discovery Control

We found in our 1991 sample that the median district’s time to discovery cutoff had
no significant effects on atterney satisfaction. Also, allorneys from districts with a
policy en limiting interrogatories did not report statistically different levels of satis-
faction than attorneys (rom other districts. These resutts are mostly consistent with
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our lindings from the 1992-93 data. towever, in the 1992-93 over 270 day sample,
we found that a district policy limiling interrogatories corresponded (o grealer re-
ported satislaction; given that that 1992-93 result on interrogatorics did not replicate
in any of our other samples, we feel itis best not Lo overinterpret the signiticance of
the 1992-93 over 270 day sample finding.

Early Ilisclosure

Our findings on carly disclosure in the 1941 data ave also consistent with our findings
from 1992-93. Lawyers from districts with a policy encouraging carly disclosure are
statistically significantiy less likely to be satisfied with case management, This is true
for both our 1991 modcls, Towever, attorneys from cases where they report early
disclosure tend 10 report greater satisfaction wilh management and these clfects are
also statistically significant for both our 1991 models. These same results occurred
with our 1992-93 data. The lower satisfction with a districi disclosare policy for all
cases, but more positive satistaction when disclosure oceurs on Lheir cases, is consis-
tent with lawyers not liking blanket policy orders that apply to all cases, but Jiking the
results of the policy on the cases for which carly disclosure actually is made.

Good Faith Efforts to Resolve Discovery Disputes

As discussed previously, we used a subsample of cases with at least one discovery
motion to estimate the effects on attorney satisiaction of good faith efforts (o resolve
discovery disputes. The estimated effects were small and not statistically significant
(h=0.226, std. err.=0.184, p=0.219 for all issue joined: b=0.167, std. err.=0.200, p=0.404
for over 270 day casesh. This is consistent with our findings for the 1992-93 data and
the limitations of the model discussed there apply here adso.

Mandatory Arbilration Referral

We estimated moderate (o large positive differences in satisfaction between attor-
neys from cases with carly mandatory arbitration referral and attorneys from other
cases, although these results are not statistically significant. Recall that we found
consistent results using our 199293 over 270 day data. Again, because we have a
small sample of arbitration referrals in our data, we cannot determine if this is a real
cflect or not.

Joint Discovery/Casce Management Plan Requirement

We tfound no statistically significant differences hetween reported attomey satisfac-
tion from cascs that required an early statas report o joint plan than from other
cases (sec Table F.6). This is truc in both our 1991 models and is consistent with our
finding from the 1992-93 data.
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Litigants at Settiement Conferences

Both our 1991 models showed no statistically significant elfect on satisfaction of in-
creasing the percentage of cases in the district wirh litigants available in person or on
the phone tor settlement conlerences.

Use of Magistrate Judges

The use of magistrate judges at the district level predicted greater satisfaction in our
1991 data, but this was not statistically significant. 'This is in contrast to our 1992-93
data where magisirate judge activity was statistically signilicant and a strong predic-
tor of greater satisfaction in both our models, There were, however, changes in some
districts in the use of magistrate judges on civil cases between cases that closed in
1991 and cases that were tiled 1992-93. {or example, CA{S) greally increased the role
of magistrate judges o civil pretrial management in 1992-93. This shift over time in
the role of magistrate judges could explain the difference in the significance in our
findings ol a positive elfect from magisirate judge involvement,

Pilots vs. Comparison districts

We explored differences between reported attorney satisfaction between pilot and
comparison districts using a model that contained only our control variables and a
pilotflag. All aiher policy variables were dropped [rom the model. This is the same
approach taken with our {9492-93 data and our explorations of TTD and work hiours.
Again we found no statistically signilicant differences between attorneys from pilot
and comparison districts. The elfecrs were small and insienificant in both our mod-
els (b=-0.073, std. err.=0.093, p=0.134 lor all issue joined: b=—-0.087, sid. err.—0.110,
p=0.432 for over 270 day cascs).

INTER- AND INTRA-DISTRICT EFFLECTS

As we did with our explorations of TTD and lawver work hours, we fit a fixed district
effect mode! to remove the inter-district differences from our estimated effects. We
found that this had alinost no effect on our estimated etfects for (the case-level policy
variables. UHence we conclude thit our estimates provide a meaninglul measure of
intra-district variation in attorney satisfaction and are not driven by inter-district
difterences in reported satistaction.

INTERPRETING EFFECTS AND GENERALIZING TO QTHER CASES,
JUDGES, AND DISTRICTS

As discussed previously in Appendices D and E, generalizing from our observational
dala to other cases, judges, or districts requires sensitivity to the difficulties of mak-
ing causal inference from observational data. This study did not conduct an experi-
ment that randomly assignhed management policies and procedures to districts,
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judges, or cases. Districts use discretion in choosing polices, and judges within dis-
tricts use discretion to tailor the case management procedures they actually use.

We have attempted to use appropriate control variables to account for variation in
allorney satisfaction and limit the possibilitics of model misspecification through
omitted predictor variables. For reasons explained in Appendix D, one predicior we
left out of our reported maodels, which is known to affect the use of early manage-
ment, is days to answer. However, (o explore any bias that might be caused by ignor-
ing the cffect of days (o answer on the use of early management, we did fit another
model that included days to answer. We found only very minor differences between
this other model and our reported models, and hence we are comfortable that leav-
ing days to answer out of our reporied models does not have a major effect. This due
in part to the limited relationship between days to answer and satisfaction.

we did not identify other obvious missing predictors and conclude that among the
cases and judges that used the management policies and procedures we explored, we
have pravided a reasonable estimate of the effects on satisfaction. This is not a guar-
antec that there are no missing predictors or selection bias, but we are confident that
our results are meaninglul.

Itowever because the judges who used the policies did so at leastin part at their own
discretion, we must be concerned that other judges asked o use a policy or proce-
dure might do so in a different manner. This could cause a different size elfect than
the one we have ohserved. To (he extent thal satisfaction is invariant (o characteris-
lics that differ between this study’s judges and distvicts and other judges and dis-
tricts, one can conclude thal future results should be similar to those we have ob-
served.,

SUMMARY OF EFFECTS ON SATISFACTION

In our explorations of attorney satistaction, we found that the policies that had the
greatest ¢ffects on TTD and lawyer work hours—i.e., carly management, median days
1o discovery cutoff, and seting a trial schedule carly in the case—had no statistically
significant effect on Tawyer satisfaction.

We found thal a higher degree ol case management is associated with higher lawyer
salisfaction. Similarly, a higher degree of involvement of magistrate judges in civil
pretrial management is associated with higher lawyer satisfaction.

Atlorneys from cases where early disclosure occurs report greater satisfaction.
However, attorneys {rom districts with a policy of requiring early disclosure for all
cases were less likely to report satisfaction with case management.

Also we again found no statisticaliv significant differences between attorney salisfac-
tion responses [rom the pilot and comparison districts. This is trie for both samples
from both sample years.



Appendix G
ANALYSIS OF VIEWS OF FAIRNESS

INTRODUCTION

[n this appendix we discuss the effects of court management policies and procedures
on attorney views of fairness for general civil cascs wilh issue joined. Attorney views
on faimess serve as a measure of perceived justice in the federal courts.

As the professionals who have repeated contacts with the court system, and who
guide disputing parties through the system, attorneys’ views are important. And at-
torneys are in a good position to see any beneficial or adverse effects of changes in
case management on the fairness of the civil justice system.

It also would be useful to determine the effects of policy on litigant views of fairness.
However, because of the low response rate to our litigant survey as discussed in
Appendix B, our litigant data cannot be assumed to provide accurate unbiased sta-
tistical estimates. We prefer to be cautious and believe (hat our litigant survey data
should not be used for inferential statistical analyses. Hence, we will confine our
presentation of these litigant data to descriptive tables in the main text of this report,
and the information in those tables should be viewed as suggestive rather than sta-
tistically definitive.

Control and Policy Variables

We used analogous methods to study views on the fairness of case management as
we did in our study of satisfaction with casc management in Appendix F. We ex-
plored the effects of specific case management policies and procedures by measur-
ing their effect on the responses of attorneys from cases that received the manage-
ment procedure compared to the responses of attorneys from other cases. We in-
cluded attorney, case, and district level characteristics as control variables in our
model so as to control for variation due to factors aother than case management.

The policy variables considered in our fairness modcls arc the same policy variables
considered in all our previously discussed models in Appendices D (hrough F.

229
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Multivariate Logistic Regression Analysis on Attorney Level Data

We measured views on fairness as a dichotomous (0-1) outcome variable. As dis-
cussed later in this appendix, either the lawyer responded that the management was
somewhat fair or very fair {(outcome=1) or the lawyer vicwed the management as
somewhat unfair or very unfair (outcome=0). To explore the effects of policy and
control variables on views of faimess, we fit multivariate logistic regression models
using attorney level data. As discussed in Appendix F, multivariate jogistic regression
is the analog ol linear regression for models of data with dichotomous outcomes.
Also, as discussed in Appendix F, the use of attorncey level data allows us to control
for attorney-level characteristics and improves the precision of our estimates of the
effects of policy on views of fairness.

Open Cases and Missing Data

As noted in Appendix D, about 8.5 percent of the cases in our 1992-93 sample of gen-
eral litigation cascs remained open at the end of our data collection. Vor these cases
we cannol obtain a measure of fairness that is comparable to our measure from
closed cases. For this reason we do not include data from such cases in our analysis
of views on faimess. [xcluding open cases could lead to bias in our resulting esti-
mates of policy effects. However, because we have relatively few open cases we ex-
pect any bias to be small. Hence we fecl it better to run our analysis on a set of com-
parable data than 10 mix measures {rom open and closed cases.

Not oniy are we missing data from the small fraction of the cases that are still open,
but we are missing data from the approximately 50 percent of nonresponding artor-
neys an closed cases, Becausce nenrespondents and respondents who skipped our
fairness ilem (approximately 10 percent of the respondents) provide no data on this
outcome, these allorneys are also excluded from our analysis. Table G.1 gives the
sample size for the analylic data set used in fairness analyses, by districts. As dis-
cussed in Appendix L, we use nonresponse weights to offset possible bias introduced
by nonresponse.

ATTORNEY VIEWS ON FAIRNESS

We measured attorneys’ views on fairness using Item 22 from our Attorney
Questionnaire. The allorneys were asked how [air they thought the “court manage-
ment and procedures” were for their cases for their parties. The survey item pro-
vided the attorncy with four response categories: (1) very fair; (2) somewhat fair; (3)
somewhat unfair; and {4) very unfair. Because we did not feel that we could clearly
interpret differences between a response of very fair or somewhat fair (ot very unfair
and somewhat unfair), we dichotomized the response into fair (very or somewhat}
and unfair (very or sumewhat). Overall we found that over 80 percent of attorneys
report that they viewed the case management as fair on general civil cases with issue
joined.
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Table .1

Sample Size by Diswrict for Modeling Attorney Response, All Issue Joined
and Time to Disposition Over 270 Day Samples

i 44 I_ﬂyp_]e_

©1992.493 Sample

L¥istrict CAllEssue Joined  Over2701%avs Al Issue Juined  Over 270 Days
A 113 33 1id 79
CAIC) He a2 84 0o
CAS) i a4 44 Fii
I (RIS 93 1] 155
FilLiNg R G0 134 116
OAN) 130 i1 135 126
[L{NY i8] 35 i A3
IN{N) 4 T 146 11
KY(I5) 145 117 121 95
KY (W) 11t #2 [Hf 124
M 1.1 7h 137 a5
MY i kYd 104 73
MY(%) i 44 His 70
QKW [N 76 1905 112
PA(E] 1163 405 125 311
PAIM) 44 i 124 101
THNW] 105 e 114 9
TS [ 73 180 140
rr |14 18 159 137
WIH 1341 Hi] 127 1431
Total 2,225 1,443 2,590 1,943

CONTROL AND POLICY VARIABLES

We used same the model selection strategy for selecting control variables for our
models of fairness that we previously discussed lor our analyses of TTD, lawyer work
hours and satisfaction. We started with the large pool of district, case and attorney
control variables given in Tables D.2 and E.2 and used backwards selection to chose
the controls for our finat moedel of faimess. Qur tinal model included the ideatified
control variables and the set of policy variables given in Table 1.3,

ENDOGENEITY OF VILWS OF FAIRNESS AND POLICY VARIABLES

The problems associated with the case characteristics affecting the use of policy exist
in this analysis, as they did for our analyses of 11D, lawyer work hours and satisfac-
tion. We used the same methods of modeling cases with T'I'D over 270 days and us-
ing district level predictors when the case level predictor appeared overly sensitive to
case characteristics. As noted before, these methods will reduce the effect of some
forms of selection bias but will probably not remove all bias from our estimates and
thus caution should be uscd when interpreting our resulis.
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WEIGHTS, CLUSTERING AND STANDARD ERRORS
Sampling-and Nonresponse Weights

As discussed previously in Appendices D through F, our analysis weights for fitting
our models of attorney views on fairness included both the sampling weight and the
nonresponse weight. As with our previous analyses, we used sampling weights that
accounted for intra-but not inter-district over-sampling of cases.

Estimated Standard Errors

As discussed in Appendix F, because we are using sampling weights for fitting our
models, it would be incorrect to use the traditional standard error estimates for the
estimated coefficients of our logistic regression model. The traditional standard er-
rors are derived under the incorrect assumption that our sampling weights are pre-
cision weights and therefore these traditional standard errors do not properly ac-
count for all the variance in our data. We again used sandwich estimators of stan-
dard errors to account for weighting and adjust for correlation. Again for simplicity
we report only the unadjusted standard crror in our table and note in the text when
statistically significant findings are sensitive to choice of standard error estimator.

MODELS FOR ATTORNEY VIEWS OF FAIRNESS

Tables ;.2 to G.5 contain our primary models for views on fairness. Tables G.2 and
G.3 give our results for the 1992-93 data and Tables .4 and G.5 contain the results
for our 1991 data For both years we fit a model using the data from all general litiga-
tion cases with issue joined (the all issue joined sample) and we fit another model us-
ing the subset of cases with time to disposition over 270 days.

ESTIMATING VIEWS ON FAIRNESS USING 1992-93 SAMPLE DATA
Control Variables

For cur 1992-93 sample, our model selection pracedure identified the following as
important control variables before accounting {or the effects of policy variables:

*  Any motion,

» Discovery motion,

+ (Case complexity (high or moderate),

+  Maximum slakes,

«  Dispute began after iling dafte,

» Nonmonertary stakes, and

» Total filings per [FTE judicial officer.
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Table G.2

Madel for Attorney Views on Fairness: 1992-93 Sample, All General Civil Cases
with Issue Joined

Variable - Coefficient I'-Statistic P-Value
Canstant 5.543 4,598 0.000
Palicy Variabies
Larly managernenl on case -0.047 ~1.220 0.426
Cases managed {district %) —1.041 -2.828 0.0105
Early disclosure district policy ~(.073 ~0.316 0.752
Joint plan district policy 0.780 2.083 0.010
Litigants at settlement conf. (distriet %) -0.017 —0.471 0.384
Limits on interrogatories (district) 0.055 0.211 0.833
Days to discovery cutoff {district median) -0.001 -0.362 0.717
Continuances (district %) {.021 2116 0.034
Magistrate judge activity (district mean) (1.395 0.840 0.401
judicial control over nial (district % firm) 0.004 0.566 0.572
Drisclosure on case 0.143 0.785 0.433
Comrol Variables
Ally IMotion on casc -1.114 =3.020 0.003
Discovery moticn on case -0.251 -1.244 0.213
Case complexity {high} {1,142 —-{}514 {.540
Case complexity (moderate) —0.092 —.354 0723
Zern or missing stakes on case —{L011 -r04t 0.967
Maximum stakes on case (log) -0.078 -1.154 0.176
Missing dispure began after filing -0.424 -1.798 0.072
Dispute began after [iling date 0.658 2411 0.005
Nonmonetary stakes on case -0.437 —2.390 0.017
Total filings per ITE judicial officer —{1.004 -2.430 0.015
N=2,225

We also include a flag for missing or zero stakes and a flag for missing data for when
the dispute started for this aftorney’s party or parties.

After controlling for policy variables we find that the presence of a motion, dispute
began after filing date, presence of nonmonetary stakes and total filings per FTE ju-
dicial officer are statistically significant predictors of reported views of fairness. Of
these only the “dispute began after filing date” variable predicts a greater probability
of viewing management as fair. All the other significant control variables predict a
decreased probability of viewing management as fair. The results are nearly identical
for both our 1992-93 models.

Early Case Management

We find no statistically significant effects for early management in general on attor-
ney views of fairness. This is true for both our 1992-93 models. We also find almost
no statistically significant differences among the components of early management,
as shown in Table G.6. The exception is early mandatory arbitration referral in only
one of our models. We find that in our over 270 day model, an carly referral to
mandatory arbitration is associated with statistically significantly fewer attorneys re-
porting that case management was fair. The coefficient for arbitration is moderate in
magnitude and negative for our all issue joined model, but it is not statistically signif-
jeant.
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Tahle G.3

Model lor Attorney Views on Fairness: 1992-93 Sample, General Civil Cases
with Time to Disposition over 270 Iays

Variable e Coefficient  — T-Statistic  P-Value
Constant. 5,573 3.061 0.002
Policy Variables
Early management on case -0.203 -0.812 0.417
Cases managed (district %) —3.051 2529 0.0048
Early disclosure district policy -1.054 —0.144 0.851
Joint plan district policy 0879 2.360 0.018
Litigants af sertlement conf. (district %) =0.005 0,172 0.863
Limits on interrogataries Wistrict) 1.249 0.797 0.425
Days to discovery eutoff (district median) -0.001 —-0.188 0.851
Continuances {district %) 0.027 22360 0.025
Magistrate judge activity {district mean) 0.435 0711 0.477
Judicial control aver mial (district % firm) (008 0.853 0.394
Disclosure om cise 0318 1.463 0.144
Cnontrol Variables
ANy mnotion on case -1.197 —2.341 0.019
Discovery motion oh case -0.306 -1.351 0.177
Case complexity (high) —(LO57 -0.160 0.873
Case complexity (moderate} -0.033 -0.106 0.915
ZeTo or missing stakes on case -0.048 —3.149 0.881
Maximum stakes on case {(fog) —4.044 -0.629 0,530
Missing dispute began alter filing ~0.504 ~-1.766 w077
Dispute began alter filing date 0.656 2.341 0.019
Nommonetary stakes on case =425 -1.911 0.056
Total filings per FIE judicial ofticer —0.004 ~1.903 0.0OR7
h=lay . ————
Table G.4

Model for Attorney Views on Fairness: 1991 Sample, All General Civil Cases
with Issue Joined

Vaable " Coefficient  T-StatisficPoValue
Constanit i 5.215 (.000
Pulicy Variables
Early managemment on ¢asc 0.076 0.479 (1.G32
Cases managed (district %) 0.0 0.1858 (.851
Cases with trial schedule set early
{district %) 0.007 1.163 .245
Early disclosure district palicy —0.4h3 -1.065 0.287
Litigants at sertlernent conf. {(district %) 0.026 2010 0.044
Lirnils on interrogatories (disorict) 0.014 {053 0.958
Days to discovery cutoff (district median) —0.001 —(1.243 1.408
Continnances (district %) 0.001 {1.221 1.825
Magistrate judge activity (districy mean) -0.456 —2.209 0.62v
Judiclal control over trial (district % firm) -0.01% -1.298 0.194
Management level on case 0.404 2635 0.008
Disclosure on case 0.275 1.859 0.063
Control Variables
Any motion o1 case -1.024 -3.194 0.001
Discavery motion on case -0.613 -3.813 0.000
Any pro se litigants on case 0.5924 2312 0021
Zero oT missing stakes on case —0.0a4 ~(L380 0.704
waximum stakes on case (log} -0, 109 —2.6h6 0.008
Total filings per FTE judicial officer —.0304 —1.414 0167

N-2,690
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Table (.5

Model for Attorney Views on Fairness: 1991 Sample, General Civil Cases
with Time to Disposilion over 270 Days

Variuble o . Cuefficient  T-Stafistic P-Value
Constant 5.081 4.148 .00
Policy Variables
Early management on case 0.011 0.062 0.950
Cases managed {district %) 0.005 0.294 0.769
Cases with trial schedule set early
(district %) 0.005 0.690 0.490
Early disclosure district policy -0.129 -0.275 0.783
Litigants ar settlement conf, (district %) 0.0148 1.288 0.198
Limits on interrogatories (district) 0.141 0.504 0.614
Diays o discovery cutoff {district median) .00 0.459 0.646
Continuances {district %} -0,003 —0.368 713
Magistrate judge activity (district mean) —0.539 -1.129 0.259
Tudicial control over rrial (district % firm) {1004 {15249 0.5497
Management level on case 0.494 24963 0.003
Disclosure on case (1254 1.558 0.119
Conirol Variables
Any motion on case -0.813 -2.141 0.032
Biscovery motion on case ~{1.556 -3.154 0.002
Any prose litigants on case (.849 1.925 0.054
Zoro or missing srakes on case 0.150 0.576 0.565
Maximuwm stakes on case {log) ~0.069 -1.561 119
Total filings per ETE judicial officer -0.007 -2.511 0.012
N=1,983

We also found that the attorneys from districts with a higher percentage of cases with
a continuance are statistically significantly more likely to report that case manage-
ment was fair in the 1992-83 sample. This variable was not statistically significant in
the 1991 sample models.

At the district level, the larger the percentage of cases in a district that received some
management in 1992-93, the smaller the fraction of attorneys who reported that
management of their case was fair. This district level variable was not statistically
significant in the 1991 sample models, and the coefficients were positive rather than
negative. Al Lhe case level in 1992-93, we find that higher levels of management
(estimated in a separate model: b=0.29, std. err.=0.22, p=0.18 for all issue joined
cases; b=0.39, 0.25, p=0.12 for over 270 day cases) are both paositively correlated with
reports of fairer management. However, neither of these case level effects are statis-
ticaily significant in 1992-93. At the case level in 1991, higher levels of management
are significantly associated with higher views of fairness,

Given that we consider case level variables to be better measures than district level
variables, and given the weak and inconsistent evidence about whether attorneys arc
more or less fikely to report that management is fair when the case is managed (some
positive, some negative), we do not believe that these findings should be interpreted
that more case management is either more fair or less fair.
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Table G.6

Estimated Effects of the Components of Early Management
on General Civil Litigation Cases

Al with Issue Joined - _TTD over 270 Days
Variable _ Loeff. T-Star. P-Value Coeff. T-Stat. P-Value
1992-93 Sample
Ser schedule 3.227 0.771 (1441 0.397 1.193 0.233
Set trial schedule -0.2549 -1.035 0,300 -0.228 -0.798 0.425
Held conference -0.153 -1).631 0.5256 —-01.001 -0.003 0.997
Report or plan —0.1490 -0.725 0.468 -0.410 —-.457 0.145
Mand. arb. referral -0.812 ~L.586 0.113 -1.493 -2.232 0.026
199) Sample
Setl schedule 0.067 0.250 0.803 0.136 0.450 0.652
Set trial schedule -0. 165 -0,762 0.446 —{1.044 -0.374 6.708
Held conference -0,196 -0.996 0.319 -0.235 -1.064 0.287
Report or plan 0.523 1.967 0.049 0.535 1860 0.063
Mand, arb, reforral (253 1439 0.052 2,197 2,030 0.042
Discovery Control

We found no statistically significant effects on reported fairness for a district policy of
limiting interrogatories. The estimated cffect was small and positive but not statisti-
cally significant in either of our 1992-93 models. Likewise, we estimated only very
small and not statistically significant effects for district median days to discovery
cutoff in both our 1992-93 models.

Early Disclosure

We found no statistically significant relationships between early disclosure and re-
ported views on the fairness of case management. We found a small negative and
not statistically significant effect or a district policy requiring mandatory early dis-
closure. However, we found a somewhat large, but stil statistically insignificant,
positive effect for attorneys from cascs where early disclasure actually took place,

We found no statistically significant effects for a district policy encouraging voluntary
early disclosure when we compared the views of attorneys from such districts to at-
torneys from districts with no general policy on early disclosure (b=-0.507, std.
err.=0.444, p=0.253 for all issue joined cascs; b=—0.917, std. crr.=0.561, p=0.091 for
over 270 day cases).

Good Faith Efforts in Resolving Discovery Disputes

We estimated the effects of good faith efforts in resolving discovery dispules using a
subsample of cases that had at least one discovery motion. Using this sample we es-
timated a moderate but statistically insignificant cffect for cases with one or more
discovery motions (b=0.47, std. err.=0.33, p=0.15 for all issue joined cases; b=0.45,
std. err.=0.38, p=0.23 for over 270 day cases).
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Mandatory Arbitration Referral

As mentioned above, in cur over 270 day sample we found negative statistically sig-
nificant differences in reported views on fairness between cases with an cartly referral
to mandatory arbitration and those receiving some other form of early case man-
agement. This result holds among all cases as well as only the arbitration eligible
cases {(b=-1.36, std. err.=0.66, p=0.04). We found negative but not statistically signifi-
cant effects for our all issue joined sample in 1992-93. These effects are contradic-
tory to the effects we observe in our 1991 data, and in both years we have only a small
sample of cases referred to arbitration. Hence, we suggest that a more thorough
study of arhitration be conducted before any final conclusions are drawn about the
effects of arbitration on views of fairness. Also, one should remember that even for
the arbitration referral cases, over 90 percent of responding attorneys report that
case management was fair.

Joint Discovery/Case Management Plan Requirement

We found no statistically significant differences in terms of reported views of fairness
between attorneys from cases that required any early status report or joint plan and
cases that received other forms of early management. For both our models we esti-
mated small negative effects. However, we found that attorneys from districts with a
policy of requiring joint plans werc more likely to report that they viewed the case
management procedures as fair than were attorneys from other districts. The effects
were large and statistically significant in both our all issuc joined and over 270 day
models. Because we have few districts and only four districts had a specific district
policy requiring joint plans, we are sornewhat skeptical about the generalizabilily of
our finding on this district policy, especially given that we find no significant effect
from using the policy at the case level.

Litigants at Settlement Conferences

Using our 1992-93 data we found no statistically significant effects on attorneys
views of fairness from having litigants present at or available on the telephone for
settlement conferences.

Use of Magistrate Judges

As described in Appendix D, we measured magistrate judge activity using the num-
ber of management procedures conducted in the district by magistrate judges per
closed case in the district. We found no statistically significant relationship between
this measure of magistrate judge activity and reporled views of fairness. The coeffi-
cient for magistrate judge activity is smaltl and not statistically significant in both our
models for our 1992-93 data.
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Pilot vs. Comparison Districts

We found that attorneys from our pilot districts were more likely to report that case
management was fair than were attorneys from other districts (b=0.373, std.
err.=0.188, p=0.048 for all issue joined cases; b=0.342, std. err.=0.225, p=0.129 for over
270 day cases), This finding is statisticalty significant for our all issue joined sample if
we use an unadjusted standard error. However, if we adjust our standard error to ac-
count for intra-district correlation then the p-value is 0.068, which is not signilicant
using a rigorous 0.05 level test, Moreover, this is a small effect {an odds-ratio of
about 1.45), which corresponds to a difference of about 3 percentage points across
the two sets of atlorneys (93 percent fair for pilot vs. 90 percent for comparison dis-
tricts). Given that we have observed only very small effects for management policics
and procedures actually used, it is difficult to ascribe this small difference between
pilot and comparison districts to the effects of the CJRA,

ESTIMATING VIEWS ON FAIRNESS USING 1991 SAMPLE DATA

Contrel Variables

For our 1992-93 sample, our model selection procedure identified the following as
important control variables before accounting [or the effects of policy variables:

»  Anymotion,

* Discovery motion,

+ Any pro se litigants,

¢ Maximum stakes, and

» lotal filings per FTE judicial officer.

We also include a flag for missing or zero stakes. After controlling for policy variables
we (ind that the presence of a motion, and in particular a discovery motion, pre se
litiganis and maximum reported stakes are statistically signilicant predictors of re-
porled views of fairness. Of these only the presence of pro se litigants predicts a
greater probability of viewing management as fair. All the other significant control
variables predict a decreased probability of viewing management as fair. The results
are similar for both our 1992-93 models, except that the estimated effects tend to be
smaller in magnitude (closer Lo zero) for our over 270 day model than for our allissue
joined model.

Early Case Management

[n both our 1991 models we cstimated very small positive and statistically insignifi-
cant coeflicients for early management. Also, except for carly mandatory arbitration
referral and early filing of a status report or joint plan, we {ind only small and not sta-
tistically signilicant differences among the various componcents of early manage-
ment. However, attorneys from cases that were required to file a status report or
joint plan prior to day 180 of the case were more likely to report that the case man-
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agement was fair. This joint plan effect was moderate in both our models, although it
was statistically significant only in the all issuc joined sample in 1991, in our 199293
models, filing a status report or plan was not statistically significant and the coeffi-
cient had the opposite sign.

We estimated large increases in the probability ol repocting fair case management for
cases receiving an early referral to mandatory arbitration compared to cases receiv-
ing other forms ol carly management. The effect was statistically significant only in
our model for our over 270 sample. The effects were aiso large but not significant
when we considered only an arbitration eligible subsample of cases (b=1.664, std.
err.=1.200, p=01.166 {or all issuc joined cases; b=2.686, std. err.=1.585, p=0.090 for over
270 day cases).

These 1991 findings on the eflect of carly management and ils components on views
of fairness are consistent with our 1992-93 flindings in the sense that the early man-
agement variable is not stalistically significant, and the components of early man-
agement are cither not significant or not consislently significant in the different
models. In contrast to our 1992-93 sample where we found insignilicant negative
effects for early management and usually negative effects for its components, for our
1991 sample we found insignificant positive cifects for early management and mixed
cffects for its components. It seems doubtful that true causal effects would change
direction from more fair to less fair between the two time periods. Hence, we con-
clude that our estimates for early management arc truly noisy estimates of smafl dil-
ferences that probably are not symptomatic of causal ellccts.

In contrast to our 1992-93 results, the estimated coelficient for percentage of cases
managed by the district is small, positive and not statistically signilicant in either of
our 1991 models. This provides confirmation lor our previous conclusion thal we
have no strong evidence thal more active case management has negative cffects on
views of faimess. Consistent with this finding, we observed no statistically significant
effects for continuances or firm trial control in our 1991 models and we found that
our casc ievel predictor of intense or high management is a statistically significant
predictor of more lawyers viewing case management as fair in 1991.

Discovery Control

We found no statistically significant effecis for discovery control on views of fairness.
The district median days to discovery cutoff did not alfect reported views on [airness
and neither did a district policy limiting interrogarorics. These results are consistent
with our findings from the 1992-93 data.

Early Disclosure

We also found no statistically significant cflects for early disclosure on views of fair-
ness using our 1991 dala. We [ound that atiormeys from cases where early disclosure
occurred were more likely to repore that management was fair. However, the differ-
ence was smali and not signiticant in both our models, On the other hand, we found
that attorneys from districts with a policy of requiring or encouraging early disclo-
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sure were less likely to report fair management. Again these district policy eifects
were small and not statistically significant.

Considering both the satisfaction findings in Appendix E and the fairness findings
here, it does appear that lawyers tend not to like a district policy of mandatory carly
disclosure. They were both less satisfied and less prone to call management fair
when this district policy exists. However, they also tend to be positive, both in terms
of satisfaction and fairness, about early disclosure when they actually participate in
such disclosure on their case.

Good Faith Efforts to Resolve Discovery Disputes

We again explored the etfects of good faith efforts to resolve discovery disputes using
only cases with at least one discovery motion. Using this sample we found no signifi-
cant effects on fairness due to good faith efforts (b=0.202, std. err.=0.185, p=0.275 for
all issue joined cases; b=0.203, std. err.=0.202, p=0.311 for over 270 day cases). This
is consistent with our findings from our 1992-93 sample data.

Mandatory Arbitration Referral

As discussed above, we found large and statistically significant positive effects tor
early mandatory arbitration referral when compared to other lorms of early man-
agement. These effecls are contradictory to the effects we observe in our 1992-93
data and in both years we have only a small sample of cases referred to arbitration. It
seems doubtfui that true causal effects would change direction from more fair to less
fair between the two lime periods, since the arbitration referral policy did not change
and the same districts used the policy. Hence, we suggest that a more thorough
study of arbitration be conducted before any final conclusions are drawn about the
effects of arbitration on views of fairness.

Joint Discovery/Case Management Plan Requirement

As discussed above, we found moderate difference in the propottion of attorneys re-
porting that case management was fair between cases that required an early status
report or joint plan and cases recciving other forms of early management. Inboth
our 1991 samples more attorneys report fair management when the cases required
early status reports or joint plans. The difference is significant for our all issue joined
model. This is in contrast 1o our 1992-93 models, where the effects were small,
negative, and not statistically significant.

Litigants at Settlement Conferences

We found a statistically significant positive effect on views of fairness for the district
percentage of cases with litigants at, or available on the telephone for, settlement
conferences. The greater the percentage of cases in the district with litigants avail-
able for the settlement conference, the more likely attorneys were to report fair man-
agement. This effect was statistically significant for the all issue joined model, but
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was smalf and not significant for our over 270 day model. [n our 1992-93 sample we
found no significant etfects from having litigants available for sctilement confer-
ences. Hence, we do not believe that there is strong evidence that requiring litigants
at the seltlement conference leads to improved views on fairness.

Use of Magistrate Judges

We found that in our 1991 sample a greater use of magistrate judges by the district
was associated with a smaller likelihood that a responding attorney would say that
ranagement was fair. The effect was statistically signilicant for our all issue joined
model but not significant for our over 270 day model. This is in contrast to our find-
ings from the 1592-93 models, where we found positive but not significant effects for
the use of magistrate judges. There were, however, changes in some districts in the
use of magistrate judges on civil cases between cases thal closed in 1991 and cases
that were filed 1992-93. For example, CA(S} greatly increased the role of magistrate
judges in civil pretrial management in 1992-93. This shilt over time in the role of
magistrate judges could explain the difference in the findings of a positive effect from
magistrate judge involvement,

Pilot vs. Comparison Districts

In our 1991 sample we found only very small and not significant differences between
pilot and comparison districts in terms of aitorney views on fairness. The direction
of these differences was not consislent across our two samples (b=0.030, std.
err.=0.148, p=0.837 for all issue joined cases; b= -0.058, std, err.=0.165, p=0.723 for
over 270 day cases).

INTER- AND INTRA-DISTRICT EFFECTS

Again we explored models with fixed district effects (o remove the effects of inter-
district variability from our estimated effects for early management and other case
management procedures, We found that these models provided very similar esti-
mates for the effects of case management procedures for our 1992-93 sample data.
However, we found that our estimated effects for early management in our 1991
models were smaller when we included fixed district effects in the model. For the
1991 all at issue primary model, we estimated the effect of early management to be
0.076, while in our model with fixed district effects we estimate the effect 1o be 0.001.
For our 1991 over 270 day primary model, we found an cffect of early management of
0.011, while in our fixed district effects medel we estimaie the effect to be —0.50.
None of these effects are statistically significant. Hence the changes that result from
including fixed district effects in our model should probably be interpreted as con-
firmation that the effects on fairness of early management is small and not signifi-
cant in our 1991 sample and should not be considercd important.
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INTERPRETING EFFECTS AND GENERALIZING TO OTHER CASES,
JUDGES, AND DISTRICTS

As we have thoroughly discussed in Appendices D, E, and F, generalizing from our
observational data 1o other cases, judges, or districts requires sensitivity to the diffi-
culties ol making causal inlerence from observarional data. The same caveats dis-
cussed there apply here also.

Most impaortantly, because the judges who used the policies did so at least in part at
their own discretion, we must be concerned that other judges asked to use a policy or
procedure might do so in a different manner. This could cause a different cffect than
we have observed.

SUMMARY OF EFFECTS ON VIEWS OF FAIRNESS

We found no consistent slatisticaily signilicant effects of cuse management on attor-
ney views of fairness. A very high percentage of attorneys report that case manage-
ment was fair; 93 percent in 1992-93 and 91 percent in 1851. Hence there is little
variability in our data and it is not surprising that we cannot find strong or consistent
significant effects of case mmanagement on attorney views of fairness.

We found small but not statistically significant differences between pilet and com-
parison districts in terms of attorney views on fairness.



Appendix H
ANALYSIS OF TIME EXPENDED BY JUDICIAL OFFICERS

INTRODUCTION

One concern regarding the implementation of new policies and procedures for judi-
cial case management is that while lawyers and litigants may see benefits such as
decreasces in total case processing time, those benelits may come with the cost of an
increase in the time spent by judicial officers, With judicial time being spent on early
aclive case management, referring cases to alternative dispute resolution programs,
and presiding over discovery limitation arguments, for example, it is presumed by
some that there would be a commensurate rise in the amounl of wital time devoted
to the case by the judicial officer. On the other hand, proponents of judicial case
management argue that any extra lime spent managing the case early in its life can
be olfset by less rime required later because the case closes carlier.

To see if the judicial case management principles and techniques of the Civil Justice
Reform Act increased the amount of judicial time spent on cases, we conducted a
“Judicial time study” on the cases in our samples of 1932-93 civil and criminal filings,
and compared the results with the judicial time study conducted by the Federal
Judicial Center in the late 1980s. Lssentially, this is a type ol survey in which judicial
officers are asked (o fill out “time sheets” that indicate the time spent on cach case by
each judicial officer, whether in or out of a courtroom. The civil and criminal time
study forms are attached at the end ol this appendix.

This research tool has long been used by the Federal Judicial Center (o estimate rela-
tive "case weights.” By using the average judicial time reported by case type, the raw
number of cases of each type filed in cach district can be adjusted to a “weighted”
number of cases to account for differences in the mix of types of cases between dis-
tricts. Then this total "weighted” judicial caseload is used to help make decisions on
the allocation of authortived judgeships ro each districr.

In this CIRA study, we use the some questionnaire forms as the FIC used, and thus
have comparable judicial work time data before and alter implementation of the pi-
lot program.

243
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DATA COLLECTION METHODS

The 1992-93 CIRA judicial time study was identical to thar conducted by the IIC in
the late 1980s (hereinafter referred to as the 1989 I study), with the exception of
how the sample of cases was selected. The questionnaire lorms were the same for
both time studics; the instructions (o the judicial oflicers were the same; the com-
pleted forms were mailed back to the same person at the FIC; the data were cleaned
and entered into a computer file in the same way by the FJC; and then the computer
files for both the 1989 FIC and the 1992-93 CIRA judicial time studies were sent to
RAND for analysis.!

The 1992-93 CIRA sample of cases was sclected as deseribed in Appendix A, with an
approximately equal number of cases in each district. The 1989 FJC sample ol cases
was primarily sclecied by taking all cases filed within a window of time, and hence
the number of cises selected in each district was approximately proportional to the
total volume of cases filed in cach distriet. We adjust for differences in how the
samples were selected in our analyses in this appendix as discussed later.

All time spent by a judge or magistrale judge on each case in the 1992-93 sample was
to be recorded, regardless of whether it took place on the bench, in chambers, or in
any other location. Support staff time (such as law clerks, courtroom depulies, or
secretaries), though an invaluable component of the total available resources a dis-
trict uses Lo process cases, was not recorded. Neither was time spent by special mas-
ters, mediators. arbitrators and the like if they were not a judge or magistrate judge.
Time spent by senior or visiting judges was to be included; however, some senior
judges asked to be exempted from the reporting requirements since their participa-
tion was not mandatory in the prior FIC judicial time study. Both the 1989 and the
199293 time studics were conducted in the same way,

When a case was sclected as part of the samples of 1992-93 filings, it was “llagged” so
that judicial officers and their staff would be reminded to record all time spent on
these cases. The reminders ncluded marking each document, brief, order, or
pleading—including the initial complaint—with a spccial stamp or a sticker
(regardless of whether filed i the courtroom or at the counter or produced in cham-
bers), prominently marking the case files held in the Clerk's Office and in chambers
{or using a different colored folder for them), and setting a “flag” in the district’s
electronic database of cases (HOMS) that would alert those making a4 computer in-
quiry.

Bach time study lorm provided space for recording either the beginning and end or
tota! time expended for particular events in a case and lor using a set of 16 codes that
would indicate a broadly defined subject matter category tor the task (such as con-
linuances, discovery matters, or jury twials). Often, a supply of the forms used (o
record the time spent was placed in the case (ile for casy access by the judicial officer
or the personnel he or she designated to perform the ask (sometimes a s(aff person

Uy preserve the confidentialine guarantees made in the 1989 FC dme siedy, the version of those data
provided o RAND lad the case characreristics and judicial time repartesd bae did not have the docket
numbers or judicial ilicer codes artached,
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was given the responsibility to insure that an accurate report of the judicial officer’s
time was being mmade). Again, the intent was 1o have the 1992-93 time study con-
ducted in the same way as the 1989 FIC time study.

ANALYSIS ISSUES
Before and Afier Comparison

We needed to be able to compare time spent per case by judicial oflicers for bolh
civil and criminal cases helore and after implementation of the CJRA pilot program.
Since a judicial time study cannot be conducted accurately after a case is terminated,
and since we did not start this study until just before the pilot program was imple-
mented, we could not do a separate time study on a sample of cases managed before
CIRA. Fortunately, the FJC had just done @ judicial time study in the late 1980s (they
do one about once a decade) and it could be used for comparison il we adjusted for
differences in the sample selection methods. This was done by using the same dis-
tricts for the before and alter comparison; by adjusting for dilferences in the mix of
case types between the 1989 and the 1992-93 samples; and by adjusting for differ-
ences in the volume ol cases in cach districtin each of the two samples.

We were fortunate to have the original data, minus case and judge identifiers, from
the FIC's 1989 Time Swudy for comparison with our own. 'This was necessary since
the FIC's published results (the case weights) were at oo aggregate a level for us to
make the needed adjustments to account for differences in the samples.
Additionally, the I'JC uses only the time reports from Article {11 judges for their
weights, while we wished fo include the contribution of mugistrate judges in our
analysis.

Nonresponse to Time Study

As with any survey, (he problem of nonresponse exists. This is true for both the 1989
FJC and the 1992-93 CJRA tme studies.

We attempted to minimize underreporiing and nonresponse by sending a represen-
tative to each ol the study districts to meet with personnel [rom the Clerk's Office and
with interesied judicial ollicers to explain both the procedures involved and the im-
portance of accurate time keeping. The FJC had dane a similar visit in their 1989
time study.

Nevertheless, comparisons of rime study data with events reported in the dockets
and with trial time reporis {rom a separate form sulhnitied on each trial) led us (o
the conclusion that in a number ol cases, the judicial officers had spent time but a
time sheet was not submitled. This Is not surprising in light of the fact that some
judges and magistrate judges view this sort of survey (or any survey for that matter)
as an intrusion in1o thelv alrcady busy work day. Also, there may have been an inad-
vertent breakdown in the procedures for identitving some of the cases being cur-
rently worked upon as parl of the sample (e.g., the outside of the case Tolder was not
stamped, no flag was setin the computer). And finally. in eriminal cases judges often
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spend time reviewing pre-sentencing reports, ‘Those pre-sentencing reports do not
necessarily flew through the clerk and henee the thme spent on them may not all be
reported.

ldeally, cases on which judicial officers spent e but did not report it could be
identitied and analyvzed separately. However, interviews with district officials indi-
cated that there was no delinitive way 1o know trow cach docket that no judicial time
had been spent. Examinadons ol the dockets are not abways conclusive as saome
“orders” are actuaily generated by courtroom or chambers stafl (without the in-
volvement of anv judicial officer) and cases with no events docketed that appear Lo
involve a judge or magistrate judge may well ave had a signilicant amount of out-of-
courtroom lime expended w review papers or pleadings. Lven i these problem
cases could be identilicd, we would still not e able to ger accurate time records since
it would require the judicial oflicer and/or his ov her stall 1o estimate the time spent
on an eveni that happened many weeks or even months earlier.

The 1989 FIC time study had tiane reports on 81 percent of the cases in their sample,
while the 1992-93 CIRA time study had thne reporis on 67 percent of the cases in the
sample, Some cases clearly did not require and did not receive jodicial time, but
some other cases that die receive judicial time had no rime reported on the “time
sheets.” So the number of cases without time reports in both studies is a mixture of
true zeres and nonresponses. Given thal we know that more cases were judicially

managed earlier in 1992-43 than in 1991, we strongly suspect that the number of true
zeros in the 1992 93 CIRA time siady should be fess than the numnber of trae zetos in

the 1989 TJ{ time study. Since the opposite is true in the responses received, one is
led o suspect that judicial oificers were more likely w respond Lo the FIC study
(perhaps hecause they knew it was being used o help determine the number of au-
thorized judgeships) than o the CIRA dme study (perhaps because they perceived it
as having less effect or importance than the F1C swady),

Given that our primary purposce here was o determine whether the amount of judi-
cial officer time per case had changed since the implementation of the CJRA, we felt
that the problem of nonresponse, and dilferential nonresponse between the two dif-
l[erent time studies, could be minimized by focusing on those cases with at least one
time study torm subimitied. 1 the judicial offtcer cooperated by sending in at Least
one form for a case, then the procedures for time study data submission were in
place for the case, and the judicial officer wnd his or her stali were cooperating, at
least in the beginning. Thore could certainly be an increase in indilference 1o filling
out time records as additional calendar tme elapses lrom the start of the sampling
sclection or the proper fagging procedures might fall by the wayside, Nevertheless,
using only cases with at least one record submitted is a good way o avoid cases
where no time records were kept at all. The explicit assumption we make is thatif a
judicial officer started (0 cooperate on a case by sending in at least one report, then
any tuture underreporting on the same case would be the same in both the IF)JC and
the CTRA time studies, As evidence that this assumption is reasonable, we note that
the FIC study averaged 4.7 dme study reports per case with any reports, which the
CIRA study averaged 4.3 such reports up through December 1995 when data collec-
tion stopped and 7 percent of the cases were still open. 1Fwewere 1o foilow the GIRA
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cases until they were 100 percent closed, we expect the 4.3 CJRA reports per case with
any reports would approach the 1.7 reports per case in the FIC study.

Exclusion of Certain Districts

Unfortunately, we were unable to use all 20 districts in our sample lor our compar-
isons with the 1984 FJC study.

For the civil cases, we used 19 disuicts and excluded CA(S) because it was a “pre-Lest”
district wilth very few cases 1n 1984 and was nota part of the main FIC data colicction
effort. Hence, we had essentialiv no 1989 data from CA(S) lor comparison.

For criminal cases, we used 16 districts, and excluded CA(S) for the sanie reason as
noted above, We also saw severe probrlems with the data from CA(C), NY(S), and
TN(W) and deleted them from the analysis due to problems with implementation of
the criminal time study in those three districts.

We discovered the problem with the criminal time study in those three districts when
we reviewed the ratio of cases with any time study reports submitted to the number
of cases in our sample on a district-by-district basis. The ratio for the 1992-93 study
was then compared to that for the 1989 study. On the civil side of the sample, ali the
districts had a 1992--93 raifo similar to that observed in the 1989 FIC data. In the
criminal sampies, however, the three districts noted above had a large drop of more
than 50 percent in the ratios of criminal defendants with judicial time data 1o all de-
fendants in the sample from 1989 to 1992-43. Further examination revealed that
these same three districts had Tess than hall as many criminal time reports per case
with any reports in 1982-93 than they had in 1989, This lead us (o0 surmise that, for
the criminal time study only, there was a much greater-than-average dilliculty in the
implementation of the time study in those districts either in the flagging of the cases,
in the recording of the time expended, or in the degree of cooperation by the judicial
officers involved. We note that the criminal time study did not begin in most districts
until many months had passed after the inital visits by RAND personnel, and that
criminal cases often have their own filing and docketing clerks and procedures, sepa-
rate from those for civil cases. Whatever the reason, the criminal data from these
three districts were clearly very incomplere and we elecied 1o not include these three
districts in our calculations for eriminal cases.

Adjusting for Ditferences in Case Mix Between the Two Judicial
Time Studies

The 1989 FIC sample of cases was primarily selected by taking all cases filed within a
window of time, and hence ihe number ol cases selected in cach districr was approx-
imately proportional to the tial volume of cases and the mix of cases filed in each
district during a time period in the late 1980s (the actual window of time used varied
from district 1o district in the FJC study). The 1892-93 CIRA sample of cases wus se-
lected as described in Appendix A, with an approximately equal number of cases in
cach district. The CIRA sample was a stratificd random sample, so the stratified
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sample weights discussed in Appendix A were used to adfust the CJRA data to be rep-
resentative of the velume and mix of cases liled in each district in 1992-93. This ad-
justment for the difference in how the samples were drawn makes the data as com-
parable as possible, except for dilferences that exist in the mix of cases that were filed
in the late 1980s vs. the 1992-93 time period. DilTerences in the mix ol cases can then
be adjusted for by using the reported time for cach type of case in the two different
time studies, and the same volume of each type of case. Lither the 1989 case mix or
the 1992-93 case mix can be used, and we discuss the results later in this appendix.

Time by Personnel Other Than Judicial Officers

Any time study laking into consideration only aciivity by judges and magistrate
judges provides an incoinplete picture of how cases consume disirict resources.
Given that law clerks, courtroom deputies, and others are handling some aspects ol
case management, i better method might be o track the time expended by all staft
on a particular case or case type. A good example of this would be pro se prisoner
litigation. A substantial amount of district pro se law clerk time is devoted to mini-
mizing the toral effort needed from judges and magistrate judges. Focusing only on
judicial officer time for these and similar cases provides a skewed picture of the total
drain on district resources, staff, as well as judges and magistrate judges. Since nei-
ther the F[C nor the CIRA study considered time spent by stafl other than judicial of-
ficers, we cannol draw any conclusions about changes in the workload on court staff.

A Caution on Proper Use ol Reported Time per Case

It is critical to remmember that reported judicial olficer times per case are shown here
only for the purposc of comparing reported time spent on cases filed in 1989 to re-
ported time spent on cases {iled in 1992-93. This is a valid use of the data to the ex-
tent that any underreporting of data on cases with time reports is similar in the two
time studies, as discussed above.

However, iLis important to remember that these reported time data do iof represent
the actual total Ume spent on (il cases by glf judicial oflicers because (1) some cases
with judicial time spent did not have any time reports submitted: and (2) some cases
with time reports submitted did not have «ff time reported. Our interviews indicate
that there was some flagging of interest in filing out time shicets as both lime studies
progressed, and analysis of trial time reports Iromn separate sources indicates some
underreporting. While we and ihe FJC both adjusted tfor known underreporting of
trial time, we are conlident that the final time study numbers still are underestimates
from underreporting.

Thus, it would be misleading 1o use the figures displayed below to estimate total ju-
dicial oflicer titne on all cases combined. [t would also be misleading o use case-re-
tated work time as a measure of wotal judicial olficer work time, since some judicial
work is not related to specilic cases (e.g., lime spent managing the court as a whole,
and time spent keeping abreast ol developrments in the legal {ield).
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Likewise, it would be misleading to view these numbers as representative of the aver-
age civil case which has reached the stage ol'issue joinder. Many cases close without
issue being joined, and our numbers include those cases if rhe judicial officer spent
even a few minules on the casce.

JUDICIAL OFFICER REPORTLED TIME PER CIVEHL. CASE

There was almost no difference in the time spene by judicial olficers per civil case in
1992-93 when compared 1o 1989, As Table 111 shows, the difference in the median
time per civil case was only one minute and Lhe difference tn the mean was only six
minutes (191 minutes per case in 1989, and 185 minutes per case in 1892-93). Since
7 percent of the 1992-93 cases were still open in December 1995 when we stopped
data collection, the six-minute difference in the mean could be even less if we knew
the remaining unreported time on those open civil cases.”

The above comparisons use the actual mix of cases in cach sample. H we use the re-
ported average times for each sample and the sarne mix of cases in the comparison
between 1989 and 1992-93, the lindings are essentially the same. Using the 1989 mix
of cases results in a one-minute difference instead ol a six-minute dilference in the
mean. Using the 1992-93 mix ol cases results in a ten-minute dilfference instead of a
six-minute difference in the mean. In each comparison the CJIRA number is slightly
smaller than the FJC number. and the CIRA number still has some unreported time
from the 7 pereent of the cases that were still open at the end of the data coellection.

While the 1989 FIC and 1992-93 CJRA medians and 75th percentiles are about the
same in pilor and comparison districts, it does appear that the reported mean time
rose slightly for pilot districts {by 12 minutes) and dropped in comparison districts
(by 17 minutes). Given the stability of the medians and 75th percentiles, we feel that
the changes in the means are due to random differences in the number of large judi-
cial lime cases, and probably do not indicate a meaninglul trend.

Tuble I1,1
1989 FIC and 1992-93 CJRA Civil Time Studies: Total Minutes Reporied
in Cases with One ar More Time Stuwdy Reports—All Judicial Officers,
AllOrigins, 19 Reporting Districes

Proportion of

Nulnther Cases with Vedinn 7hih Percentile
of Gases  Tine Reports Mean Reported— Reported Reported
District Type 199203 1908 1952-903 1980 199203 1004 14992-93 1989 1992-93 1989
Pilot 1,441 1,014 .02 U I 2IH] RN 33 125 135
Cuomparison 1L.a6d 1,251 072 0BT I6A 1452 g k5 124 135
Toral LY 2450 06T LBl L85 19¢F RIf 33 124 135
1 t]i‘]l_.‘ﬂu o ‘+ t]|3{’]]_ o _+ (_)_p(_‘.n_ .

NOTES: CIRA time study datz welghted o BY 1993 filing levels. B 93 weeivhiing based oo case type dis-
tribution, by district. [ FIC fime soody data are unweighied. CAGS excluded becayse it was a pre-test
districtin the 1931 sty

2Note that we have fime reports onthe 7 percent open cases through December 1995, so only the remain-
ing judge ritne spent on thise cases after December FFE5 s stk unreported.,
B judg
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JUDICIAL OFFICER REPORTED TIME PER CRIMINAL DEFENDANY

while 1he CJRA did not address the eriminal caseload directly, changes in the crimi-
nal workload in districts might well alfect the amount of judicial resources available
for handing civil matters. As a result, it is Iimportant to examine the available time
study data to see il there have been any changes in judicial time expended per crimi-
nal defendant since 1982,

Many examinations of federal district court eriminal case processing focus primarily
on fefony matters. This is partly because such filings tend 1o dominate the total crim-
inal caseload (about three-quarters) and because the potential sentences involved
are more severe, (he issues and procedures more complex, and the amount of judi-
cial time grearer than for misdemeanors and other lesser offenses. We present in-
formation for all defendants, and for felony defendants only.

we compared the F1C 1989 data with the data from the CIRA sample weighted to the
average annual volume of eriminal defendants in RY1993-94, as shown in Table H.2,
The average for felony delendants is 35 minutes higher in ihe CIRA 1993-94 data than
in the FIC 1989 data. For all defendants, the CJRA average is 46 minutes higher.
However the typical defendant, represented by the median, consumes about the
same amount of judicial tirne in both sets of data.

The above comparisons use the actual mix of defendants in the vear(s) of each sam-
ple. Ifwe use the repovied average times for cach sample and the sarne mix of defen-
dants in the comparison between 1989 and 1993-94, the findings are similar, Using
the 1989 mix of defendants results in o 31-minue difference instead of a 46-minule
difference in the mean. Using the 1993-94 mix of defendants results in a 53-minute
difference instead ol a 46-minute difference in the mean. In cach comparisen the
CIRA number is larger than the F]JC number, and the CIRA nuwinber lacks some unre-
ported time Irom the defendants' cases that were still open at the end of the data
collection.?

SUMMARY OF JUDICIAL TIME STUDY FINDINGS

There was alimost no dilference in the tme spent by judicial officers per civil case in
1992-93 when compared to 1959, On the criminal side, there does appear to be an
overall rise in the average time reguired 1o process a crininal detendant through the
system, on the order o 30 10 45 minutes per crimninat defendant.

Aahout 13 percent ot defendantz i the cruminad sample Bad the cases sl pending in Seprember 1996,
judging by information fram the st tile we had Tom e Admbusivaive Office.
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Fable IL2

1989 FIC and 1993-94 CJRA Criminal Time Swdies: Total Minutes Reported
for Detendants with One or More Time Stady Reporis—
All Judicial Officers, 16 Reporting Districts

Propartion ol
[etentclniins with
Thme Beprores

L Mean feported - Median Repored | Repored

CIRA FIC _ PG A FG GIRA BIG

L o P Levebs e
Pit n PR 264 204 ! £} R 162
Cuntparison [ERa10] 0.8 244 200k ik i 117 179
Towal 074 0.8 27h 250 WY Fif] |54 174

+open rupen _Hben __tupen _

e Fefunjes (nly | e
Pilot 7 (i V7 209 4 7n 225 188
Comparison (.80 18] 245 280 #Hl a3 176 205
Total 1.79 14 28T Y t1 13 18 195

_ +UI FOPICIL npen +HOpen

NOTS:

Fhth Percemngile

CHA tiime study daoweighed to averaged BY 199394 [Hing levels, CJRA weighiing based

on district and oftense vpe distribution, 1989 FIC criminal thme study data are umeeiphiod. CAGS)
excluded because it was a pro-test district inthe PSS smady, NS TN W), and CAC) excluded

hecause of difficulties wirh

ementation af criminal study. Seme 17989 criminal dme stody

recards droppet hecinese ab luck ol oftense inforouation.

21
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Federal Judicial Center CIVIL Divirict Court Caze Time Srudy
CASE TIME REPORT
CASE IDENTIFICATION
DOCKET NUMBER.__ DISTAICT CODE OF ABEREV.___ OFFICE__ _
PTF: v DEF.
JUDGE OR MAGISTRATE IDENTIFICATION
INITIALS: AD 1D CODE {If known}:
INSTRUCTIONS

Report EVERY (JCCASION When a Judge or Maglstrate Judpe Doas ANY Work On A Time Study Case

1 USE THIS FORM TO RECORD AS MANY Of AS FEW EVENTS AS YOU WISH. Bul please do nat retain
the form more than one week atter the date of the firsi entry.

2 See separate instructions or telephone lor help cegarding consalidated cases, hearings invalving multiple
cases, etc.

3 SUBJECT MATTER OF TASK. lis'ng the coces described below, indicate the matter on which the judge
worked {{or exampie: discovery motion, pretrial conterencz), Use the “pther’ category {code 12) when
needed, and describe the subject matier In the comment space below. 0O NOT describe the character of the
work; DO desciibe the mater 1o which the work related. (For instance. research and review of a magistrate
judge's recammendation on a mation for altemey fees should be described simply as "motion far attorney
fees,” NOT as "research and review of magistrate's recommendation.”) Use mare than one subject mattar
cace it needed, Esting the most time-consuming matter firsi.

- iy CR T SmTrEx—:caT > CODES FOR
Begin -~ End stal J—
(MO /DAY YR)  GIRMIN = (HRMIN) (RMIM)  CODES) SUBJECT MATTER OF TASK
Work pertainlng to:

1 - Any non-contested disposition
{settlament, voluntary dismissal,
congent judpment, etc.)

2 - Extension of cme, leave to file

3-  Renand to state coart

4 - Transfer 1o angcher division or judge

3. Dwefaalt judpment

6. Discovery

7-  Motion 1o dismiss for failure 10 state a
claim

& - Mution 1o dismigs for tack of subjeci

wiatter jurisdiction

I : . L - Mntion fir somemary judgment

8 X
- T I - Wi~ Jury mal, including greparaien
11 - Bench wrial. including preparation and
I N S S SR I findings
12 - (Mher matters. Piease describe below
; / ) . ) {sea insiruction 3, above)
L e E—— Work Not Pertaining tp a
Specific Matter
h i ! : . : 13- Final premial conference
—_ e T Tt T T I 14 - Sellement coference

15 - Scheduling conference
[ / / : o : 16~ Orher, Please describe below

COMMENTS OR FURTHER EXPLANATHINS (please refer to time entries by line letter):

Please retumn furm 1o Research Division. Federal Judicta! Center, One Columbus Circle, N.E., Washington DC 20002
Thank vou £or Your coatribuiion (o the snidy.

QUESTIONS? - (202} 273-4870




Analysis ol Time Expended by Judicial QOfficers 2

Federal Judivial Center CRIMINAL District Conrt Case Time Study
CASE TIME RERORT
CASE IGENTIFICATION
DOCKETNUMBER- DISTRICT CODE OR ASBREV: __ OFFICE:_
UsSv
JUDGE OR MAGISTRATE IDENTIFICATION
INITIALS: AD 1D CODE {If known} B

i

INSTRUCTIONS

Report EVERY OCCASION When 7 Judge ar Magistrale Judge Doss ANY Work On A Time Study Case

1 USE THIS FORM TO RECORD AS MANY JR AS FEW EVENTS AS YOU WISH. But please do not retain the
form more than are weok utter the date of the first entry.

2 INMULTIPLE BEFENDANT CASES, shaw the defencart numbers te which gach entry applies. # defendary

rumoers aren't known, Use names or intials. Use comment space if ngeded.

See separate instructinng or phere for he'p regarding consolicates cases, hearings involving multiple cases, ate,

4 SUBJECT MATTER OF TASK. Using "8 ¢ades deseribed velow, indicate the matter an which the judge
worked {for example: discovery moiion, prerial conference). Use the “other” calegory (code 12} whan needed,
and describe the subject matter in 1ha cormmant space beow. DO NOT describe the character of the work; DO
dascribe the matter to which the wark cerated, {For instance, resaarch on a mohon for a new Iria) should be
described simply as "motion for new tial”™ NOT as “reseaich.™ Use more thar one subject rabler code if
needad, listing the most ime-cansuming matter first.

DATE TIME DEFEN- SUBJECT
Begin -- &nd QR Total DANT  MATTER . - GOOES FOR
(MO /DAY YR) {HRGMING - (R DN (HRGMEN) BUME) CODEMS) SUBIFCT MATTER OF TASK

w

. : : Work pertalning to:

I — oo B "7 1. Amsignment, mitial: bail setting,

appointment of coursel, pleas, andior

sehecluling
2 Change piea to guilty or nole, Rule 11

fearing
3. Pretdal Detention §3142(s)
4 - Unher issues te: pretrial release
3- Wihdrawal of counsel, appoinoment of
_ new cagusel
- Admission or cxclusion of evidence
- Driscovery nuanets
- Moo o dismuiss
- Extension of wine, cominuance
- Jury tnal, ineluding preparation
ferch mial, inciuding preparation and
faralirges

{ /! . e __ __ i2. Seowencing under Senipncing Guidelines
L3 Senwercing: Pre-guideline
i . i 14 - Correction or reduction of senlence
h / / ot —— {Ruiz 35)
15~ Promatunm revocalion
i / I . ; X - Caber. Please describe below, see
—_— et e inserucuion 0, above,

b ! / e

COMMENTS OR FURTHER EXILANATTONS (please refer o tinve cntries by line letter):;

Please return form 10 Research Division, Federal Judicial Center, Cne Columbus Circle, NE, Washington DC 20002 '

QUESTIONS? - 1202) 273-4070

5

3






Appendix |
_JUDGE SURVEY RESPONSES.

This appendix contains (he judge survey questionnaire and the judges’ weighted re-
sponses for general civil litigation cases with issue joined from our 1992-93 sample.!
We did not survey judges from our 1991 sample.

By general civil litigation, we mean cases other than those that usually have minimal
judicial management {Social Security, prisoner, bankruptcy, foreclosure, forfeiture,
and/for government collection cases) as discussed in Appendix A. Cases that are filed
and closed belore the defendants appear and issue is joined are excluded from the
data presented in his appendix because they usually are closed belore they need ju-
dicial case management. lssuc is considered joined “afier defendant has answered
the complaint in accordance with Rule 12(a}, F.R.Civ.P. or as mandated atherwise by
the court.”? The dale issue was joined is defined as the date on which the last answer
or reply of the defendani(s) was filed before the first proceeding in the case began,
To avoid having survey responses for only part of the processing of a case in federal
court, cases lerminated in one district by transferring them to another district are
also excluded [rom the data presenied in this appendix. Similarly, to avoid having
survey responses that pertain to more than one case, consolidated cases are excluded
from the data presented in this appendix.

We surveyed judges on the 4.872 cases in the 1892-93 sample that ciosed before Jan-
uary 1996 when our last surveys were mailed. Complete responscs (o our surveys
were received from the judges on about two-thirds of those cases (3,280 responscs).
Appendices A and B provide information on the sample design and weighting.

The numbers shown on the questionnaire are the percentages giving each different
response, unless the questions concern dates, hours, and dollars. The labels “Med”
and “75" %" refer to the median and 75" percentile ol responscs, respectively.

Vas diseussed in Appendices A and B, these responses have been weighted to account for the stratified
randem sampling probability and ditferental response rates,

2ndministrative Office of the Inited States Courts (1995),
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RAND

Date

name

court
address

city state zip

Dear Judge _ _ :

Enclosed is a batch of questionnaires to collect information on your closed cases
that are a part of the CJRA svaluation. Attached to each questionnaire is a cover
sheet that identifies the case and a copy of the docket sheet for the case. We would
appreciate it if you would complete the questionnaires at your earliest convenience
and return them to us in the enclosed envelope(s).

If you have any questions please feel free to call me at (310) 393-0411, gxtension
7621. We appreciate your assistance with this project.

Sincerely,

James S, Kakalik
Director
CJRA Evaluation

cc: clerk, Clerk of Court

Enclosures as noted

1700 Main Streat, PO Box 2738
Santa Monica, CA 90407-2133
TEL: Z10.390.0410
FaX: 310.393.4818
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RESPONSES FOR GENERAL CIVIL CASES WITH [SSUE JOINED
EVALUATION GF CJRA COURT MANAGEMENT POLICIES

JUDGE QUESTIONNAIRE

CASE 1D

Foe:
A. MANAGEMENT OF THIS CASE

1. Did any Judge or Magistrate Judge spend time working on this case?

(Gircle One) 8.2
NG e, 1 STOF AND RETURN
THIS QUESTIONNAIRE
YES i, 2 CONTINUE WITH QUESTION 2
91.8

2. What type of judicial officer spent time on each of the foliowing types of activities?

{Circle One Numbaer for Each Type of Activily)

Magisirate
Tywe Of Activity Judge Judge Both Neither missing
a. Pretrial scheduling .....cooveooe.... 1 56.1 2 153 3 77 4 1s.2 47
b. Dispositive Moions........c.eo.o...... 1 45.4 2 25 3 20 4 331 1.1
¢. Other Motions ..ceeececrie . 1 45.5 2 7.9 3 9% 4 27.3 9.8
d. Discovery Management............. 1373 2 154 3 64 4 284 114
e. Settlement Discussion ............... 1174 2 151 3 22 & 510 144

(including mediation or neutral evaluation}

f. Other Pre-Trial oo 1 316 2 62 3 53 4 429 14.0
g Tral.icccrie . 1 6.8 2 17 3 00 4 715 15.9
ho Post-Tral .. 1 48 2 11 3 01 4 731 211

Statement of Canfidentiality
Affinformation that would permit identification of the case, judge, magistrate judge, fawyers, or parties
will be regarded as strictly contidential, witi be used only for the purpose of ihe study, and will not
be released for any ather purposa without your consent, except as may be required by law.
All identification information will be destroyed following the completion of our analyses.
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3. When you first became invoived with this case, how would you have rated it in terms of each of the
listed fackors?
{Circle One Number On Each Lina)

No Opinion, or

High Medium Low Don't Know  missing

a. Overall complexity ..o 1 5.2 2 413 3 335 4 9.1 1.9

b. Difficulty of discovery ............ t 33 2 285 3 348 4 fod 120

¢. Complexity of legal issues....... 1 4.8 2 336 3 351 4 49 113
d. Difficulty in refations batween

parties andfor attorneys ... 1 6.2 2 177 3 363 4 276 12.3

4. Some civil cases have intensive judicial management. Some cases may be largely unmanaged, with the
pace and course of ligation left to lawyers and with cour involvement only when requested.

How would you characterize the level of judicial management in this case?
{Circle One)

Intensive or high. .o 1 i1.4
MOTRIEEE v e b e 2 41.4
LOW Of MIBIMEL e e rvore e iaiaenie 3 34.2
NONE oo s ceeeraee e et et sassnssesrassnsrrnares 9 10.8
I ROE SUTE o eececvirae e rercsssssessissssararinnens 9 0.9

missing 14

5. In hindsight, do you jeel the level of judicial management in this case should have been different
than it actually was?

{Circle One)
Should have been more intensive........... 1 18
Level Was COMEGE . i srmnninens 2 85.0
Should have been less intensive .......... 3 e
NO OPINIIN . e e e eererresscsscimsieme s ienacens 4 2.6
missing 9.7

8. Was this case formally assigned to a specific case management category or “track"?

{Circle One)
24.0
B e vt eeee e eereeaereseeenrsrrreeenemnenenene b * ANSWER QUESTION T
No, or District does not have “tracks™............ 24 60.6
- SKIP TO QUESTION 8
DOMt KNOW weeeree e imeesesevesneererevnmnsssssssnsnss 97 0.1

missing 10.3
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7. Did this specific "track” assignment influence how you managed this case?

{Circle One)
Yes, made it more iNteNSIVE..... .o eerceeer i e seees 1.3
Yes, made it 1ess iNERSIVE ..oy .2 13
Yes, different but not more or less INteNSIve e vvvcc v, 3 47
Na, made no difference ... e . 4 15.9
WD BEINHON st et i ee 0.7
missing 76.1

8. Was any kind of court-related Alternative Dispute Resolution (ADR) method used in this case?
IF YES, Indicate which.

NO ADR USED .o 0 2 SKIP TG QUESTION 9 missing
66.8 332

{Circle All That Apply)
ABIRTAHON oo e ] 35 96.5
Mediakion (with nettral lawyer) e, 2 3.3 947
Mini or Summary Jury Trial e, .3 0.4 00.0
Early Neutral Evaluation {with neutral lawyer}....eevcvree e, & 0.4 94.5
Setttement Conference with Judicial Officer ....ceeovoveeeve. & 13.1 86.9
Special Master ..o s inenee. B 1 99.4
Certification that Lawyers Discussed Setllement. .. .7 i1 58.9

9. In hindsight, what kind of ADR should have been used in this case, if any?

NOQ ADR SHOULD HAVE BEEN USED ... oy £0.2

-  SKIP TO QUESTION 10 18.5

AFPPHOPRIATE ADR WAS USED. ... g 20.3

SHOULD HAVE USED THE FOLLOWING ADR:

(Circie All That Appiy)

ABHTBHOM o 1.2 8.8
Mediation {with neutral lawyer} ... w2 240 980
Mini or Summarny Jury Tral ... e e s 3 0.1 99.9
Early Neutral Evaluation (with neutral lawyer ..o eereeervee 4 0.4 99.5
Sefflerment Conference with Judicial Officer ..o, 5 2.7 97.3
Special Master ... e 0.1 99.9
Certification that Lawyers Discussed Setiiernent 7 0.3 99.7
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10. For each of the following, please indicate what happened in this case.

{Circle One Number For Each iten)

a. Pretrial schedule set by court

Na, or not applicable ... 1
Yes, but it was nol
tallowed.. e 2
Yes, and it was generally
fOOWEQ ..o e 3
Tnissing

b. Rule 16 Scheduling Conference held

Mo, or not applicable e 1
Yes, byt not with
Judigial Officer ... 2
Yes, with Judicial Officer ... 3
MISSITE

¢. Additional pretrial conference(s) held
to manage the case

Mo, or not applicatle S
- 2
mnissing
d. Setllement Discussion{s) and/ar
Conterence{s) held
No, or not applicable ........ 1
Yes, but never with
Judigial Officer .o 2
Yes, with Judicial Giflicer ............. 3
rissing
e. Litigants were present at settlement
conference
No, or not applicable ..........oeeee. 1
SoOMEMES e eeeenn s 2
AIWEYS Lo 3

missing

i Parties made an carly disclosure of relevant
information withaut formal discovery requests

Mo, or not applicable ... 1
MBS s, 8
Don't KAOW . ..oovie e ctinanaien 3

missIng

324

86

s0.7
1.3

58.8

0.9

23.3
1.4

4.5
5.4

148
5.2

g. Parties made & good faith gifort to resolve
discovery disputes before filing molions

Mo, or not applicable.. ...
YBE cricsiacsris i e e e
Don't KROW . oo e
missing
h. Specific imits (time, scope ar quantity)
were sel an discovery
Mo, or not applicable...................
Yes, but not adheredio ...

Yes, and were adhered o,
missing

i. Trial date was set on court caiendar

No, or not applicable... ..o
Yes, al or around the
Rule 168 Conference........oe.

Yes, laterinthe case. ...
TssIng
i Trial date was reset
MNa, or nat applicable.......oee v
Yes, primarity to meet
parties needs.
Yes, primarily to meet
coutt Needs v
missing

k. Alorneys subritted & writien trial plan
prior o trial

Ma, or not applicable... e
Yesz, but only in general terms ...
Yes, detailed plan_........ooveeeeee
missing
. Judicial contro! was exercised over tiial
No, ar not applicable. ..

Yes, minimat control ...

Yes, active firm control ...............
missing

289
29.3

22
26

282
102

510
.6

443

3.1

s
10.1

72.8

32
10.6

835
58

LA
1.8

842
4.4

8.5
23
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11, What would be the ideal way for the court to manage this case and other cases of this type?
{Circle Cne Number on Each Line)

Generally Desirghie. Barely Desirable...
but not and and not but
needed needed neadad needead
in this in this in this in this
case vase case case
a. Establishing and generally missing
fellowing a pretrial scheduie .......... t 234 2 63.8 3 08 4 1 117
b. Holding a Rule 16 scheduling
canference with judicial officer......... 1 252 2 5.0 3 120 4 06 123
¢. Holding additionai pretrial
GONErence(S) v 1 409 2 272 3 166 4 22 131
d. Requiring settlement
discussion(s) and/or
conference(s) with judicial officer.....1 43.5 2 293 3 145 4 (07 121
e. Requiring litigants to be present
at settlement conferences ............... 1 493 2 223 3 154 4 05 125
f.  Requiring parties to make an
early disclosure of relevant
information without a formal
discovery request ....oovieeeeceesnnns 1 414 2 3.8 3 95 4 03 124

g. Requiring parties to make a good
taith effort to resolve discovery
disputes before filing motions ......... 1 489 2 368 3 20 4 02 123

h.  Setting and adhering to specific
iimits (time, scope or quantity)
ON BISCOVELY circrivrreeeeeesissae e T 358 2 483 3 36 4 02 121

. Setting an initial trial date at or
around the time of the Rule 16
CONTRIENCE. i T 304 2 344 3 214 4 05 133

j.  Granting continuances of trial......... 1 158 2 53 3 557 4 12 130

K. Requiring attorneys to submit a detailed
written trial plan prior to trial, such as
witness lists, summary of expert
testimony, statement of damages,
arguments to be made, ete. ........1 616 2 163 3 95 4 04 7122

. Exercising firm judicial
control over tral...oveeeee e 1 701 2 12 3 28 4 03 125
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B. EVALUATION OF NEW CASE MANAGEMENT POLICY COMPARED TO QLD POLICY

12. Was there a difference in how you and any other judicial officer managed this case, compared to
how you would have managed it it it had been disposed of prier to January 1, 19927

(Circle Onej

Yes, more intensive case management now ....... 1365
Yes, less intensive case management now ... 2 L ANSWER QUESTION 13
0.4
Yes, different but not more or less intensive........ 3 J 5.6
No dIFFEIEACE .ot & (6311
| = SKIPTO COMMENTS
SECTION, LAST PAGE
Don't Know / Not Applicabie ... 5 1128
missing 411.8

13. From your point of view, were the case managemeni peolicies and procedures used in this case
better or worse than those in effect for the same kind of case prior to January 1, 19927

{Circte Oneg)
Much better............. 115
Betler e 2 55
About the same ....... 3 54
WOrse e 4 00
Much worse ... .5 00
Dot know....cccecees 3@ 012

missing 875

14, How did the overall judicial officer work time required for this case compare to the work time that
would have been needed undar the case managerment pelicies in effect for the same kind of case
prigr to January 1, 18927

{Circle One}
Much greater ......... 1 0.2
Greater e renes 2 29
Aboutthe same ... 3 7.9
LESS e & 0.9
Much fess v 3 01
Dontknow...ccoceee... 8 022

missing  87.7
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Please use this page for any comments you would like to make about management of this case in
particular or about management of litigation by the federal couris in general,

COMMENTS:
PCSITIVE COMMENT ABOUT THE COURTS

LITTLE MANAGEMENT MNECESSARY

POSITIVE COMMENT ABQOUT ADR

If you have any questions, please call RAND collect at
(310} 393-0411 and ask for Jim Kakalik {extension 7521).

When you are finished, please return the questionnaire in the enclosed envelope.

THANK YOU FOR PROVIDING YOUR INPUT TO THIS STUDY

RAND

1700 Main Street

PO Box 2138

Sanla Monica CA 90407-2138






Appendix ]
LAWYER SURVEY RESPONSES

We surveyed 19,200 lawyers on the 10,371 cases in the 1991 and 1992-93 sample
cases. Complete responses to our surveys were received from the lawyers on a little
less than hall of the cases (4,870 responses out of 8,777 lawyers on the 1991 sample
cases and 4313 responses out of 9,423 lawyers on the 1992-93 sample cases).
Appendices A and B provide information on the sample design and weighting.

This appendix provides the survey queslionnaire used and the lawyers’ weighted
responscs for general civil litigation cases with issue joined.! To avoid having survey
responses for only part of the processing of a casc in federal court, cases terminated
in one district by translerring them to another district are excluded from the data
presented here. Similarly, 1o aveid having survey responses that pertain to more
than one case, consolidated cases are also excluded.

The numbers shown on the questionnaire are the percentages giving each diffecent
responsc, unless the questions concern dates, hours, and dollars. The labels “Med”
i L - ; : . - -
and “75" %" refer to the median and 75" percentile of responses, respectively.
P ¥

L As discussed in Appendices A and 5, these responses have been weightled o account far the stratified
random sampling probability and differential response rates.

265
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June 18, 1996

Name

Fim

Street

City, State Zip

Re: Caption & Docket
Dear Name:

I am writing to ask for your assistance in meeting the requirements of the Civil Justice Reform Act of
1990. This act requires all federal disirict courts to implement plans to reduce cost and delay in civil
litigation, and establishes a Pilot program in 19 pilot and 10 comparison districts. The District of *#*
has been sclecied by the Judicial Conference of the United States to participate in this program. The
legislation mandates that an independent research organization cvaluate the Pilot program and its
implementation. The Judicial Conference has selected RAND, a non-profit research organization with
nadonally known expertisc in civil justice research, 10 conduct the study, and has approved RAND's
evaluation plan,

One component of the plan calls for each judge, attomey, and party in a randomly selected set of cases
10 fill out a questionnaire focusing on issues of cost and delay. The case identified in the attached
document has been selecied for inclusion in the smdy. Since you are listed as one of the atiomeys in
this case we would appreciate it if you would fill out Lhe enclosed questionnaire. Information obtained
from the guestionnaires will be combined with information from other cases before being reported as
averages and totals. No case, judge, attomey, or party will be identified in any RAND report and the
district court will not have access 10 the completed questonnaires.

Your copperation is greally appreciated. Because the findings of the study are likely to influence future
federal court casc management policies, it is critical that the study have the coniribution of lawyers’
expericnce and opinions conceming these policies, We ask that you promptly return the requested
information in the enclosed envelope.

Thank vou for your help.
Chicf Judge
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RESPUNSES FOR GENERAL CIVIL CASZS WITH IS3UE JOINED

EVALUATION OF FEDERAL COURT MANAGEMENT POLICIES

ATTORNEY QUESTIONNAIRE

INSTRUCTIONS:

+. Purpoese: This questionnaire segks information about the court management of the cass
identified in e cover latter, he imeliness with which it was resolved, the costs of fitigation,
zno your satisfachon with the litigation process and cutceme.

2. Qase and {quri Mas: questions refer to "this casa”, wiich is the case identified in the cover
ietter. Some auestions ziso refer to “this court”, which is the federal district cour in which
the casa was liligated. Please answar ali questions with referance to this case anc this
court only.

3. Please answer questions by cireling the approoriate number, % @ . ar oy filling in the
answer as reguested.

4. ) you have any guestions, please call the Survey Coordinator, Laural Hill, collect at {310)
333-0411, extensicn 5107,

5. When you are finishad, pleasa return the questionnaire in the enclosed, postage-paid
envelope,

THANK YOU FOR TAKING PART IN THIS STUDY

Statement of Confidentiakity

All infermation that would permit identification of the case, iudge, lawyers or sarties
will be regarded as strictly confidential, will be used only for the purpass of the
study, and wiil not te released for any other purposa without your consent, except
as may be raquired by law. All identiiication information will be destroyed following
the completion of our anaiysas.

-ras

rorm: (A9 23m147

BATCH: | ‘ |
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SECTION 1: COURT MANAGEMENT OF THIS CASE

When this litigation began, how would you have rated this case in terms of each of the
listed factors?

{Circle One Number On Each Lina}

High Medium Low
1991 1993 1991 1993 1591 1993
a. Overall complexity .........c.orimrnns 1 2 3
13.3 134 49.6 523 365 330
b. Difficulty of discovery ......cvvn 2 3
13.2 124 381 419 464 441
c. Complexity of legal issues........... 1 2 3
133 15.0 478 511 378 328
d. Difficulty in relations between
parties and attorneys........eeve. 1 2 3
155 14.7 291 311 34.0 531

2. Some civil cases are intensively managed by a judge or magistrate judge through actions such as
detailed scheduling orders, frequent monitoring of discavery, substantial effort to seitle the case,
or by requiring rapid progress to trial. Some cases may be largely unmanaged, with the pace and
course of litigation feft to lawyers and with court intervention anly when requested.

How would you characterize the level of courl management in this case?

{Circle Ona)

1991 1993
IMBNSIVE e eirerirees 1.9 24
High........... . 2 119 14.5
Moderata ....cccoocvvveceeen. 3 35.0 357
LOW. e B 135 19.3
Minirmal... .5 21.2 18.5
NOME oo vrnsrerneees B 6.6 5.4
I'mnot suré....ccevveeeeee. 9 2.5 2.6

1.4 missing 1.6
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3A.  Did the coun assign this case to a spacial case management category or "track™?

1991 1993
YES ... 1% SKIP TO QUESTION 3C
4.3 10.3
67.7 62.1 3B. Do you think this case should have
- - - been assigned to a spacial case
DON'T KNOW....... 3 management category?
224 22.2
{Circle Cne}
rissing 5.6 5.4 1691 1993
YES ... 1 93 6.7
NO e 2 78.1 74.3
missing  12.6 1%.0
SKIP TO QUESTION 4A, PAGE 3

3C. What effect did this track assignment have on:

NG DONT
INCREASED DECREASED EFFECT KNOW
1991 1993 1991 1993 1991 1983 1991 1993
costs {legal fees and
expenses) to your
party/parties? ................... 1 2 3 4
0.5 1.1 17 3.2 1.8 4.8 0.2 0.7
tima to disposition? .......... 1 2 3 4
0.7 18 2.1 4.1 0.9 33 0.4 0.5
missing -- costs: 1991=958 1993=90.2 time- 1991=939 1983 =503
3D. What do you think of the decision to assign this case to a track?
{Circle One}
1991 1993
Case was assigned to the correct frack................ 1 37 7.9
Case should have been assigned 1o a track
wiih more intensive management......cnivncenn,. 2 0.2 0.7
Case should have been assigned to a track
with less intensive management.......ccoceevecviieeceonns 3 0.1 0.5
Case should not have been assigned to a frack ..o 4 0.1 1.8

8958 missing 0.1
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4A. Alternative Dispute Resolution (ADR) methods may include arbitration, mediation, mini ar

4B.

4C,

summary jury trial, early neutral evaiuation, setttement conferences, special masters or other
settlemnent techniques, Was there any kind of ADH used in this case? IF YES, indicate which

ones were used.

1991 1933
NO ADR USED ... ccrreennen.. @ = SKIP TO QUESTION 4AC
774 724
{Circie Afl That Apply)
Arbitration... .1 15 24
Mediation .. et ————— 2 2.9 3.2
Mint or Summary Jury Tnal . 3 0.2 0.2
Early Neutral Evaluation... e & 0.6 14
Settlement Conference wuth Jud|c1al Oﬁ"cer 5 11.8 10.9
Special Master ... 6 04 0.4
Other ADR ..o emeees. 0.4 0.4
What effect did ADR have on:
INCREASED DECREASED EFb;gCT
1991 1993 1991 1993 1991 1993
costs (legal fess and
expeanses) to your
party/parties? ... z 3
20 39 8.6 16.9 4.9 6.6
time to disposition? ........... 1 2 3
16 24 9.3 116 4.5 6.9

missing -- costs: 1991=83.9 1593=77.6

Given what you now know about this case, what do you think the court should have done

regarding ADR for this case?

time: — 1991=84.0;  1993=78.0

1991

SHOULD NOT HAVE USED ADR AT ALL.... 0 54.1

SHOULD HAVE USED THE FOLLOWING

(Circie Alf That Apply)
Arbitration... e 5.1
Meadiation .. - .2 13.5
Mini or Summary Jury Triaf.. 3 39
Early Neutral Evaluation.......ccviv e 4 4.3
Settiement Conferance with Judicial Officer.. 5 227
Special Master ... 8 2.1
Other ADR .o ieeeees 7 10

1993
52.8

5.7
17.0
31
120
20.4
15
0.8

1991 1993
missing
26 276
985 976
971 908
39.8 998
924 39348
882 891
93.6 93.6
996 938

CONT
KNOW
1991 1993
4
0.6 69
4
6 11
missing
1991 19893
2.9 472
94.9 943
865 830
961 269
857 880
773 79.6
979 885
99.0 93.2
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For each of the following, pleasa indicate in Section A what happened in the case;
then in Sections B and C what effect this had on costs to your party and time to disposition.

A. What happened in this case?

(Girela One on Each Line)

R . Yos
“Yeg and it

Ko, but i . Was
or Not was not ?enarall
Applicabls foliowed allowea

(1831 only] Yeux = 4.0
a. Pretrlal schedula

set by court........ 1 2 3
Pl . 6.4 5
1992 .7 77 #10
missing - 1991 4.4 L
Yas, but Yoa,
Mo, not with with
ar Mot Judlelal  Judielal
Applicabie  Qtflear Ofllcer
1981 only) Yes =28
b. Ruie 16 schaduling
confarenca  held......... 1 2 3
1991 36.3 4.2 233
1223 51.2 EX 364
mrsing — 199 6.d ) 1893 64
Ne, Yeos, but.
of Not© FPro Forma .
AppHeabis - Only, .- Yas
c. Additional pretrial - o
conferancels) held to-
to ranegs tha case,,.1 2. 3
19200 674 EXi 171
1543 684 5t 154
russing -- 1991 IS 1983 65
Yes, but Yas,
Mo, never with with
or Not Judicial  Judicial
Applleeble  Qfflcar Qtftcar
{1491 gnivt Yes = 2.1
d. Settlament dlscussion(s}
and/ar contersnce(s)
hald........coiiieas 2 3
g 432 23 048
1933 43.1 216 28
oussy -- 19 31

s
Ne, . .

. or Not -

Appticabla Sometimes  Always

e. Llfigants ware present at - - - - .
conferancast : z .3

satilament
L] FL5 & 2.6
1993 711 G.8 113
sty -- 1991 10.9 1993 7.7

B. What eflect did
have on costs to
yaur party/parties?
(Clrela One on Each Lina}

Ihls

Increassd Decréasad

1 2 a
i Ih.d ad.3
w0 73 614
9] 114 1993 w03
1 2 a
6.4 130 -4
6.3 119 59.7
1991 224 19a3 199
A e a
X 113 543
73 ity 503
1] 250 1993 rf
1 2
a3 J53 451
L2 4.9 4458
1991 201 13 13y
1 .2 A
4.7 14 3
a0 123 5407
1591 2946 1993 250

No -
Eflact or
Dot Know

C. Whal effact did
this have on
time ta disposition?

{Clrcle One onm Each Ling}

MNo
Eifent
In¢reagad Decreassd Don'tKr

1 2 3
124 254 A7
its 25 Fr

1891 121 1943 152

1 2 3
Ad 17§ 322
8.3 183 335

1991 254 e SR X3

&7 i1

T 124 A7
1] 285 9en 246

1 2 3

2.3 253 EE8)

50 38 473
199] 2005 1963 0.0

1 2

+.3 T4

43 122
1691 224
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A. What happenad in this case?

{Gm:!_a One on Each Line)

Na,
or Not.o- . . - : L
appllcnbra_s_nme!lmu Alwa

91 only] Yes = 19
E. Judge "rulad promptly
o motione .o..ooeooreae 2. .
199 45.0 125 354
1393 424 135 187
masang - 1991 5.7 1993 54
No, Yas, hut Yes, full
or Not Pro Forma disclosure
Applicehls only wag mads
& .Partiss made an
earty disclosura of
reievant [ntormalion
without formal
discovary requests.. 1 2 3
Yese 2.1 1991 G20 i2.2 131
(1991 only) 1993 553 173 226
missing — 11 46 1993 4.4
No, e

Jof_Not- - F
.. Appitcable

. Partigs. made . good:
talth efiort o :
raaclve dlacovery .
disputas " befora -,

Hing - “motions- -
with tha courl.i.....

Yes =17 1921 44 Cl m? 32
{1¥9lonlyy 1903 445 13 349
missing — 1921 4.5 1993 49

No, Yes, but Yaos,
or Not ngt sdherad and wers
Appllcable to adharad to

i. zpaciita limits
Ftlma‘ scope, of
quanillty} ware Sei
on discovary.. .

Yes =14 ]_‘L:ll S
11991 orly) 19 458
missing — 1921 5.5
3

‘Tal date wasg sat
on coutt calendar.....

Yes =23 130
(1991 enly} 183

B. What eflact did 1his
have ©h cosls to

your party/partles?
_(Clrcis One on Each iina)

No Ettec!

ar
Dan’t .
Know

Increased Dacraazed

L

&7 " 254 T129

94 28.1 2.8
1591 138 3 2
No Effect
or
Don’t
Inereased Decreassd  Know
1 2 2
124 131 421
151 5.4 445
199] 163 X3 150
"Nn Eff ke

11.9
110 326 I
1991 I8.0 1093 172
No
Eftact or

1 2 k)
a1 e 506
5.8 223 1.5
1991 185 ¥ 184

Trissing — 199] &7

lﬁi .4

ncreagedlDecraased Don't Know

C. What effect did

this have on

time to dispesition?
{Circle One on Eech Line)

No Effact
T : ar
PR R Don’t
. |Incseased . Dacressad Know
S 3
1340 2 RS
12.8 264 3.3
1991 215 JELE Ry
No Effect
ar
Don‘t
incraasad Dacreased Know
1 2 3
129 204 4.1
14.3 23.2 EEF]
1991 170 1993 156
Mo Effact
. . Lo ar
: B Qor’t
Increassd - Cacroasad Know
3
J9e
434
1993 18.0

Mo
Effact or

Don't
Incrapsed Decreasad Know
1 2 3
0.2 23 452
a0 23 4.2
1w 193 1593 180
No
El'far:t or.

!ncreasad Decreassd ‘Don'tKnow

1 ] 3

a2 20 307

73 183 335
1991 212 1493 20.8



A, What happenad In thiz case?

{Circle Ona on Each Line)

Yos, Yag,
primarily  primarily
Ho, o masl 1o meast
or Mot partfes court
Appitcahla  neads frands
k. Trial date was resat 1 2 3
Yes= D02 199 -0 33 57
(1991 ondy) L9a3 781 i1 17
mesng — 19491 10.7 1993 6.5

- ¥Yes, but . Yasx

" No, . oniyin- - detailed"

- gr Mot . ganeral . pign
Applicable:  terma requiraed

Attornays submitted - .o
a written trlat plan” - . ST
prior to irlal, such . as - P
witnags - |istg,. summary . .-

ol - sxpart taatimony, -

statament of demspes,. "

arguments .. . -
to be mada, elo......l5% -
e —f14 1991 71.3
11991 only) 1293 a0
missing -- 1991 103 1893 58
Yos,
No, Yas, active

ar Mot minlmat trm
Appllecable  cantroi contiod

{1951 only} Yes= 0.8

m. Judleial control was

exerclged ovar trial 1 2 3
139 733 8.5 a7
luy3 754 6.3 prixs

missing - 1981 78 1993 74

8. What effect did this

IncreasedDecressed - - Know _{Incraased Decreesad  Know

B R,
[ I
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C. What effect did

have an costs to this have on
party/parties? time to disposition?
{Circte Ore on Each Line) {Circle One on Each Lina}
No Effect Na Eff
ar or
Dan't Daont
IncraasadDacreassd Know Know
2 3 1 2 3
37 563 23 51 38
57 &2 78 54 380
1993 287 9491 320 19493 28.8
No. Effact|. .- . C Mo EM
Y - ‘ or,
. Donft-. Dont

2 E]
4.3 5.0 377
570 7. 50.8
76 1991 30.7 133 777
2 3 1 2 3
53 550 2.3 5.3 54
a4 548 34 .5 349
193 333 1241 340 1999 332
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6. What would be the ideal way far the court to manage this case and other cases of this type?
{Circle Oria an Each Line)

HOT NEEDED MEEDED IN HOT MEEDED NEEDED

iN THIS THIS CASE INTHIS IN THIS
CASE, BUT AND CASE AND CASE BUT

RO GENERALLY GEMERALLY RARELY RARELY
OFINION DESIHABLE DESIRABLE DESIRABLE DESIRAELE

1991 1393 1991 1993 1N 1993 1991 1993 1991 1283
Estabiishing and gernerally
tollowing & pretrial schedule.......... 1 2 3 4 5
missing - 1991=8.6; 1993=3.9 3.7 38 321 3035 506 572 47 40 0.3 0.6

=

=

Hoiding & Rule 16 scheduling
conferenca with a judicial officer...........
missing - 199140 1993=3.3 74 7l 30y 308 42.9 473 97 103 0.3 0.7

-
[3%3
[
F-
o

Heiding additional pretriat
conference{s) 10 manage
thE CASE vve v eers e ssims e

missing - 1991=2.1 1993=4.4 6.9 7o 531 39.6 28,7 293 176 183 6 14

=

d. Requiring settlement discussian(s)
andror conference(s) with
a judicial officer ..o 1 2 3 4 5
missing - 1991=6.4 1993=1.9 45 47 6 379 199 392 114 137 or 12

g. Requiring Titigants to be present
at settlameant conferenges ..o 1 2 3 4 5
missing - 1991-3.1  1993=3.8

t. Ruling promptly on molions ... 1 2 3 4 5
missing - 1991=8.3  1993=3.9 3é& 34 343 357 523 G604 a7 05 at I

g. Requirting parties io make an early
disclosure of relevani infarmation
without a farmal discovery requesl .

missing - 1991=8.% 1993 =3.6

2848 181 294 369 65 146 10 13



HOT KEEDED
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{Circla One on Each Lina}

NEECED IN NOT NEEDED MEEDED
IN THiS THIS CASE 1N THIiS IN THIS
CASE, BUT AND CASE AND CASEBUT
HNO GENERALLY GENERALLY RARELY HARELY
CGPINION DESIRABLE DESIRABLE DESIRABLE DESIRABLE
1991 1993 1291 1993 1991 1993 1991 1993 1991 1993
h.  Requiring parties ta make a good
faith effort tO resolve discovery
disputes befors tiling motions
with the CoURL..oiret e 2 3 4 5
missing - 1¥91=58 1993=3135 ER 28 {75 480 377 423 23 32 03 2
f.  Sefting and adhering to specific
limits {time, scope of quarntity}
o0 dISCOVENY ovviniciet e ieessn 1 2 3 4 5
missing - 1991=8.8 1993=39 4.2 3.9 389 394 356 394 118 127 o 4.7
i.  Setling an inftial trial daie
at ar around 1he lime
ol the Rule 15 conlerence ... 1 2 3 4 5
missing - 1991=9.1  1983=3.4 84 77 332 343 338 32 15.1 164 a3 04
Granting confinuances of Yial ... 1 2 3 4 5
nissing -1991=92 1993=¢¢ 136 153 VA Y 23 131 303 212 28 25
Requiring attorneys to submit a
detailed written trial plan prior to tnal,
such as wilness lists, sumimary of
expert testimony, statement of
damages, argumenis o be made, etc... 1 2 3 4 5
missing - 1991=3.0  19%3=3.7 635 &8 3§97 401 232 258 220 232 15 05
. Exercising firm judicial control
[FAF= 8 1 UV | 2 3 4 5
missing - 1991=8.3  19493=4.3 8.0 &0 480 501 63 304 41 69 oz

¢4
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7. wWhich of the following are true for this case?
(Circte Alt That Apply)

There was a state court case conceriing
the same diSpULE...ooo e 1

There was a federal or state administrative

proceeding prior 1o filing this federal case............ 2
There was an appeal filed in this case ......cciveviiiine 3
None of the @8DOVE ... e 4

1991 1993
233 23.3
i8.1 21.0

used docket info

SECTION 2: ATTORNEY WORKLOAD ON THIS CASE

We are surveying altomeys in varfous districts with different court
management policies so we can estimale the impact of court management

on attorney workload.

8. We would like to know the approximate number of hours worked by you and ALL atterneys for
your party or parties on this case. Please include all in-house attorneys, government agency
counsel, attorneys employed by parly's insurers, U.S. Attorneys, and outside attornays who

worked for your party/parties.

Can you provide estimates of the total hours spent by ALL atlorneys for your party of parties?

{Circie One)

YES, | can provide estimates of the work time
spent by all attorneys combined
for this party or these parties ... 1

NO, cther attorneys outside my firm or organization
also representad this party or these parties, and
my estimates do not include their work time ........ 2
(Please provide narne(s) and aduress(es) below)

WRITE IN OTHER ATTORNE'YS NAME(S) & ADDRESS(ES)

CONLY, IF YOUR ESTIMATES DO NOT INCLUDE THEIR WORK TIME.

PLEASE PRINT CLEARLY
NAME

71.5

1991 1993

|
Tk
w

110 missing 11.1

17.5 16.4

FIRM

ADDRESS

CITY

STATE s 21P
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9A.  Not counting time spent by those attorneys named in Question 8, what is the approximate total
numbar of hours worked by you and all other attorneys for your parly or panties on this federal
case? Do notinclude activity refated to state count, any government administrative proceeding,
or appellate litigation.
191 1993
Total Hours

Med. 70 74
75th % 155 160

9B.  Approximately how many of the total number of hours worked for your party or parties were
spent on each of the activities Iisted below? Again do not include activity related te state court,
any government administrative proceeding, or appellate litigation.

Type of Activity for Federal Court Case Number of
Lawyer Work Hours
1991 1953
Med. Q I}
a. Trials {include direct preparation for trial here) | 75¢ It I}
b. Allernative dispute resolution such as Med. i} 4
arbitration or mediation after filing 75th % ¢ 0
{include preparation time)
Med, 15 15
c. Discovery after filing, including motions 75th % 50 50
ALL ACTIVITY Med. 5 g
AFTER FILING d. Motion practice, excluding discove 75 25 30
FEDERAL GASE P g v Sth %
g. Othar pretrial conferences or talks I‘fe‘j‘ 2 ?
with judicial officer 75th % 5 2
f.  Othertime worked AFTER filing federal case:
On research, investigation, writing, talking with ;| Med. 20 18
parties and fawyers outside count, or anything | 75th % 50 45
else refated to the litigation
PREPARATION
FOR FILING g. Al time worked BEFORE filing federal case, | Med. 1 0
FEDERAL CASE

in preparation for filing case. 75th % 10 10
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SECTION 3: TIMELINESS OF LITIGATION OF THIS CASE

10. Please indicate the approximate dates for the following events:

3
a. Date the dispute started R

N o Med. 04 133
DAYS: Dispute Began to Filing (£ 15) vo VR 25ih% 389 429

b. Date you began wark on this case o Med. 5 6
DAYS: Hire Attorney to Filing (% 15} MO YR 75th% 167 113
c. Date the case ended for your
party or parties. (This may ot Med. 3 3
may not be the same as MO YR 7sthh 68 46

the court disposition date}
DAYS: Term to Dispute End (£ 15)

11.  In your opinion was the amount of time it took from fiing this case in federal court
the end of this case, too long or too shott for the interests of justice to be served?

{Circle One) 1991
missing - 1991=5.6 1993=63

Much too long?..veen ! 6.8

} ANSWER Q12 BELOW
Too long? e 2 12.0
Reasonatle? .....ovee. 3 > SKIP TO Q4, PAGE 10 0.1
Too shor? ... 4 = SKIPTO Qi3 PAGE 10 1.3
Don't kNOW...oocoveevveeeee. 3 <> SKIP TO Q14, PAGE 10 4.2

12, Which of the following were significant causes of the time being too long?
{Circle Ali Thal Apgiy) 1991
Too many civil cases; backlog of civil cases inthe court ... 1 5.1
Too many criminal cases,; demands of

the court's criminal caseload. ... e 2 6.0
Court management, procedures, and schedules............ 2 8.1
Nature or complexity of the case ...........c.cvvncnineene 4 4.8
Actions ar failure to act by parties or atlorneys.._....eeeee. 8 10.1
Other (please BxPIAINY. . 6 04

SKIP TO QUESTION 14, PAGE 10

to

1993
39

il.6

717

19

4.7

1993
3.1

3.1
7.6
3.8
8.7
0.2
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13.  IF AMOUNT OF TIME WAS TOO SHORT: Which of the following were significant causes
for the time being too short for the interests of justice to be served?

{Circle All That Apply) 1991 1993
Court managemant, procedures, and schedules ...... 1 1.1 1.5
Actions or failure to act by parties or attorneys ... 2 .1 0.4
Crther (please explain} ... 3 .1 0.0

SECTION 4: STAKES AND OUTCOME OF THIS CASE

14. Was more time or money spent on this case because of its possible effects on other current
or future cases?

{Circie One) 1991 1993
) (IO RUUUTUTRTR, 35.6 31.5
MO e e 2 59.1 62.3
I'mnotsure ......cceceveveeen. 3 5.3 6.2

15A. Did this case have monetary stakes?

1991 1993
{Circie Cne)
YES e 3 820 83.0
missing - 1991=6.0
1993=5.0 MO vcrcvieeeeceereeceee. 2 2 SKIP TO QUESTION 17, PAGE 11
13.0 12.0

15B. What was the combined {otal dollar amount of the final settlement and/or verdicts for or against
your party of parties in this case?

(If your party received money in settlement or verdict, do not subtract what your party paid in
legal fees and expenses. If your parly or party's insurer paid money in settlement or verdict,
do not add what your party or party's insurer paid in legal fees and expenses).

1991 1993
Party/Parties to receive  $ L0 Med. 25437 19528
7ath % 110,594 93,154

Party/Parties (and/or Med. 11,732 10,454
insurer) to pay $ .00 75th % 66,356 51,034
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1BA.

16B.

Think about the worst likely monetary outcome for yaur party or parties combinad that might
have occurred at trial in this case. What did you think the verdict amount might have been?

1991 1993

Party/Parties to receive  § 00 Med. -0- -0-
75th % 44,238 39,249
Panty/Parties (and/or Med. 111,105 150314
insurer) to pay 3 00 75th % 444,471 458,995

Now think about the best likely monetary outcome for your party or paries combined that might
have occurred at trial in this case. What did you think the verdict amount might have been?

1991 1993
Party/Parties to receive 00 Med. 110675 105,730
75th % 499,488 315,801
Party/Parties {andfor Med, -(- -0-
insurer) to pay B .00 75th% -0- -0-
Were there any nonmonetary stakes involved in this case, for example your party or another
party being asked to do something or stop doing something that didn't involve money?
1991 1993
{Circle One}
YES o 1 35.8 377
NO .. 2 5.8 57.9
missing 4.3 4.4
Was there any ponmonsatary outcome that resulted from this case, for example an order from the
court, or a nonmonetary substantive agreement between pariies?
{Circle Oneg)
1991 1993
Yes, a nonmonetary order from court... 1 9.3 8.7
Yes, a nonmanetary substantive
agreament between parties............. 2 05 11.5
8 Lo TP OO URTUR | £5.3 65.0

missing 109 147



19.

20.

21,

22.

Lawyer Survey Responses 281

SECTION 5: SATISFACTION AND FAIRNESS

Now we would like you to think about the outcame of this case, as you previously
described it. Overall, how satisfieqd were you with the cutcome of this case for your paty

or parties?

{Circle One}

Very satisfied ....................
Somewhat satisfied...........
Neutral oo
Somewhat dissatisfied......
WVary dissatisfied................

And, averall, how fgir do you think the outcome of this case was for your party or parties?

(Circie One}
Very fair e
Somewhat fair ...
Somewhat unfair...
Very Unfair e,

e R

1s91 1993

1 42.2 40.4
2 25.0 23.5
3 12.6 10.4
4 7.2 58
5 6.1 6.9
missing 6.9 131
1991 1993

45.7 45.1

313 271

10.5 8.9

4.7 4.8

missing 7.9 141

Next think about the court management and procedures for this case. How satistied were
you with the court management and procedures for this case for your party or parties?

{Circie One}

1991 1993

Very satisfied ... 1 444 43.7
Somewhat satisfied........... 2 224 232
Neutral ..o 3 16.7 14.9
Somewhat dissatisfied...... 4 7.1 6.2
Very dissatisfied............... B 28 2.7
missing 7.1 3.3

And how fair do you think the court management and procedures were for this case
for your party or parties?

{Circle Onsg}

Very fair .. e
Somewhat fair..................
Somewhat unfair...............
Very Unfair e,

1991 1893
1 57.2 55.6
2 249 263
3 6.5 50
4 21 2.2

missing 9.2 10.8
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SECTION 6: COSTS OF LITIGATING THIS CASE

Information about the costs of litigating this case will allow us to analyze the
effect of federal court case management on attorney fees and other litigation
costs, both before and after federal case fifing. Include alf activity that was in
preparation for or occurred subsequent to filing the case in U.5 district court,
up uniif the time af final disposition of the district court proceedings. Do not
includeg activity related to state court, or any government administrative
proceeding, or appellate fitigation.

23. Do you think that attornay fees and/or attorney salaries and other costs of this lawsuit
to your panty or parties wera;

{Circle One}

1991 1993

Much too high ...... 1 33 2.3

} ANSWER Q24
Too high v 2 122 12.0
About right............ 3 866 66.1
SKIP TO Q25, PAGE 14

No opinion........... 9 104 1.1
missing 75 8.4

24. Which of the following do you think were significant causes of the unreasonabie costs to
your party ar parties?

{Circle All That Apply)
1991 1993
Court management, procedures, and schedules 1 53 53
Delays caused by backlog of civil cases
or demands of the counts criminal caselcad
increased costs by causing extra lawyer
work, such as repeated review of case ......... 2 31 19
Nature or complexity of case............. 3 6.8 6.7
Attorney feas were unreasonablée........cccceeivenn 4 1.1 0.7
Legal expenses other than attorney {ees
werg Unreasonable......cceicirerciiiiaieen,. B 1.2 0.9
Actions or failure fo act by lawyers or parties.... 6 8.9 8.3

Other {please explain}......ocvcceiisscnen. 7 {4 0.3
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What was the primary attorney fee arrangement with your party or parties?

{Circle One)

Percentage of Monstary
Contingent fee or Sliding contingentfee..... 1 - - - Outcome Paid
%
1981 1993 1991 1933
180 168 Med. 33 33
75th % 33 33
1991 1993 Average Rate Per Hour
59.6 568
HOUMY 08 .o e 2 5 o5 = {Circle One Number)
Fixed f 3 1.1 0.8 21 -
Bed fe8. . e . . 1 $75o0riess 28 53
Prepaid legal insurance plan ....ccevvveveee. 4 0.3 0.3
2 $76-$125 272 230
Government attarney who was an
employae of a party or parties................ 5 8.7 35
ploy party ore 3 $126-§175 177 182
Private attorney who was a full time
employee of a party or paties................. 8 0.7 a7 J 4 $176- %250 101 114
L
Lawyer charged nofee ... 7 13 10 i
5 More than $250 0.8 1.8
Cther fee arrangement {for example, missing 415 433
a mixture of the above)............... 8 34 42
missing 7.0 10.8

26. We need to estimate the total attorney fees and other litigation costs for ALL attorneys for your

party or parties, excluding costs associated with any state cass, government administrative

proceeding, or appeal. Will you provida these estimates?

{Gircle One)

YES, | will provide estimates of attomey fees and costs
for gl attorneys combined for this party/ these parties 1

NG, other attormeys outside my firm or arganization

also represented this party/these parties, and my
estimates do not include their charges .ovvvveeevveieve. 2
missing

1991

62.3

207
163

1593

617

8.0
193

2BA. Were there any government attorneys, or private attorneys who were salaried emptloyees of your
party or parties, or prepaid legal plan attomeys working for your party of parties on this case?

{Circie One)

missing

1991
19.2
72.5

8.4

1993
176
72.2

2 - SKIP TO Q27, PAGE 15

02
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26B. What was the approximate total number of hours that gavernmant attorneys, or private atlorneys
who were salaried employeas of your pary or parties, or prepaid legal plan attorneys worked on

this case?
1991 1993
Haours Med. 25 35
75th % 80 160

26C. Please estimate the number of hours worked by government or other salaried or prepaid tegal
plan lawyers in each of the salary categories listed.

NUMBER 1991

YEARLY SALARY OF HOURS : 122
Med. --0-- - -

Less than $50,000 75th% 15 8
] Med. 5 -0~

$50,000 - $75,000 75th o, 50 50
) Med. ~0- -0

$76,000 $100.000 75th % 1 20
Med. -0 — 0

1 -

$101,000 - $125,000 Toth % 0 —0--
Med, - 0-- =0~
Greater than $125,000 TSR % O - -

26D. For these government or gther salaried or prepaid legal ptan attorneys, please estimate the
expenses such as expert witness fees, travel cost, transcript fees, the cost of paralegals or
investigators paid by your party or paries.

1991 1993
$ 00 Med. $135 $ 250
75th% 1,738 2,091

27.  Notincluding the cost and expenses reported in Q.26A-D for government or other salaried
or prepaid legal plan attorneys, please estimate the legal fees and expenses paid by your
pary or parties. If you cannol separate fees from expenses you may just enter the total in

row C.
1991 1993
Med., 5 9961 $ 10,355
A. Legal fees paid by your party or 75th % 33,202 27,641
parties {not including expenses).....$
B. Expenses such as expert wilness fees, Med. 1,107 1021
travel costs, transcript fees, the costs 75th % 4,427 4,093
of paralegals or investigators........... 3
C. Legal fees plus expenses (A + B above) Med 10,514 10,348
75th % 33,299 28,547

$
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SECTION 7: BACKGROUND INFORMATION

Finally, & few questions about your legal practice.

28. How many years have you been practicing law?

1991 1593
years Med. 15 16
75th % 21 22

29. What percentage of your practice has been devoled to fedsrai district court litigation during
the past five years (or, if less than five years, during the time you have been in practice)?

1991 1993
Y Med. 25 25
75th % 60 60

30. Approximately how many lawyers work in your law office or legal department?

1991 1993
lawyers Med. 12 1z
75th % 36 40

Please use this space for any comments you would like to make about management of this
casge (n particular or about management of litigation by the federal courts in general.

Thank You

COMMENTS:

1991: POSITIVE COMMENTS ABOUT COURT
NEGATIVE COMMENTS ABOUT COURT
RULINGS ON MOTIONS NCOT PROMPT
LITTLE MANAGEMENT NECESSARY

1893: POSITIVE COMMENTS ABOUT COURT
NEGATIVE COMMENTS ABOUT COURT
RULINGS ON MOTIONS NOT PROMPT

REND
1700 Main Street
PO Box 2138
Santa Monica CA 80407-2138






Appendix K
LITIGANT SURVEY RESPONSES

Of the 40,221 litigants on the 10,371 cases in the 1991 and 1992-93 sample cases, we
had addresses only for 23,623, Complete responses (o our surveys were received
irom about 13 percenit of the litigants on closed cases, or about 23 percent of the liti-
gants on closed cases for whoro we had addresses (2,824 responses on the 1991
sample cases and 2,264 responses on the 1992-93 sample cases). Appendices A and B
provide information on the sample design, complelion rates, and weighting,

This appendix provides the survey questionnaire used, and the litigants’ weighted re-
spanses lor general civil litigation cases with issue joined.! To avoid having survey
responses for only part of the processing of a case in lederal court, cases terminated
in one disirict by transferring them te another district are excluded [rom the data
presented here. Similarly, to avoid having survey responses that pertain to more
than one case, consolidated cases are also excluded.

The numbers shown on the questionnaire are the percentages giving cach different
response, utiless the questions concern dates, hours, and dollars. The labels “Med”
and “75" %" refer to the median and 75" percentilc of responses, respectively.

Las discussed in Appendices A and B, these responses have been weighted 1o account for the strarnified
random samnpling probabilicy and differential response rares.
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Junc 18, 1996

Name

Firm

Street

City, State Zip

Re: Caption & Docket
Dear Name:

1 am writing to ask for your cooperation in a natfonal study of costs and delay in the federal district court.
This study was ordered by Congress as part of the Civil Justice Reform Act of 1990, RAND, an
indlependent, non-profit research organizatien is conducting the study.

We have selected at random & number of ¢ivil cases in 20 federal courts to be a part of the study and the
case named above is one of these. As a party in this case we would like you to give us your opinions about
the way the case was handled, what it cost, and how long it tock.

Please take a few minutes to fill out the attached questionnaire and return it in the enclosed postage paid
envelope, The questonnaires are mailed directly to RAND and will not be seen by attorneys, the judge, or
the federal distdct court, No case, person, or organization will be identified in our report. Information
about your case will be combined with information about ather cases and reported as averages and totals,
Please do not send this quesiionnaire to your attomey 10 fill gut because they will be contacted separately 10
get their opinions.

Your cooperation is imporant, This study will help Congress and the courts decide whether, and in what
way, the management of the civil justice system in the United States should be changed.

Thank you for your help,
Chief Judge
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RESPONSES FOR GENERAL CIVIL CASES
WITH ISSUE JOINED 1tz
EVALUATION OF FEDERAL COURT MANAGEMENT POLICIES

LITIGANT QUESTIONNAIRE

This questionnaire seeks infarmation abaut the court managsment of the case identified
in the cover letter, the timeliness with which it was resolved, the costs of litigation, and
your satisfaction with the litigation process and outcome. All questions refer oniy to this
case and to this federal district court.

Fill Out the Questionnaire if;

1} You are one of the parties named in this case, or

2) You are the person in the organization named in this case who knows the most
about it. If you are not the person in the organization who knows the most about this
case, please give if to that person to complete. Or you may write the pame and acddress
of that person on the back of the questionnaire and return it to RAND.

Please answer questions by circling the appropriate number, 1 @ , or by filling in
the answer as requested.

If you have any questions, please cail the Survey Coardinator, Laural Hill, collect at
{310} 383-0411, exzension 6107,

When you are finished, please return the questionnaire in the enclosed, postage-paid
envelope.

THANK ¥OU FOR TAKING PART IN THIS STUDY

Statement of Confidentiality

All information that would permit identification of the case, judge, lawyers or parties
will be regarded as strictly confidential, will be used only for the purpose of the
study, and will not be released for any cther purpose without your consent, except
as may be required by law. All identification information will be destroved following
the complation of our analyses.

CASE ID:

FORM: f3-147
BATCH: ] ’ _; J;:}gﬁ—x
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SECTICN 1: BACKGROUND

1. Counting the current case, approximately how many federal cases have ycu
{or your organization) been a party 1o in the fast FIVE years?

{Circle Cne} 1951 1993
one e 41.1 45.6
21010 2 25.6 250
Mgre than 10........... 3 30.4 251

2.8 missing 4.2

2. Which of the following are true for fhig case?

{Circle All That Apply)
1991 1993
There was a state court case Concemning
the same dispute e 264 25.3
There was a federal or state administrative
proceeding pricr te filing this federal case ....... 2 26,3 314
There was an appeal filed in this case........cu. 3 used dockst info
None of the above v 4
3. Are you answering these guestions:
{Circle One)
1991 1993
As an individual party in this cass?.....cccveeeee. 1 — ANSWER Q4A, PAGE 2
4.6 41.1
For a government organization?........cvvneene. 2 144 133
For a private organization with 9.5 3.2
fewar than 50 employees? ... ... 3 SKIP TO Q5A, PAGE 3
For a private organization
with 50 or more employees?.......cooene. 4 313 29.0

4.2 nussing 7.5
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SECTION 2: HOURS SPENT ON CASE

INDIVIDUAL PARTIES SHOULD ANSWER QUESTIONS 4A AND 4B

4A. Altogether, about how many hours did you spend on the legal aspects of this case? Include
time spent talking with lawyers, going to court, collecting information, and #illing out forms,
but do not include time discussing the case with family and friends. Do not count any time
related to state court, government administrative proceeding, or appellate litigation.

1991 1823

ENTER TOTAL HOURS
Med. 35 40
75th % 100 160

4B. How many of the total hours above were spent on each of the foilowing activities:

1991 1993
Med. 0 0
Meeting and/or talking with the judge
or magistrate judge 75th % 1 4]
Med. ¢ o
Meating and/or talking with an arbitrator
or a mediator 75th % Y 0
Med. 15 10
Meeting and/or talking with lawyers
75th % 40 32
All other legal aspects of this case; for exampie, Med. 10 i6
filling out paper work, collecting information,
and attending meetings regarding this litigation 75th % 50 50

SKIP TC QUESTION 6, PAGE 4
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PECPLE ANSWERING FOR AN ORGANIZATION
SHOULD ANSWER QUESTIONS SA AND 5B

5A. Excluding time spent by lawyers, about how many hours were spent by individuals in the
organization on the legal aspaects of this case? Include time spent talkking with lawyers,
being depased, gaing to coun, collecting information, and filling out paper work. Do not
count any time related to state court, gavernment administrative proceeding, or appeliate

litigation.
1991 1593
ENTER TOTAL HOURS
Med. 31 40
75th 100 100

5B. How many of the total hours above were spent on each of the following activities:

1991 1993
Med. 0 0
Meeting and/or talking with the judge
or magistrate judge 75th % ) o
Med. 0 &
Meeting and/or talking with an arbitrator
or a madiator 75th % 4] 0
Med. 0 15
Meeting and/ar talking with lawyers
75th % 40 40
All other lega! aspeacts of this case; for example, Med. 20 25
filling out paper work, coilecting information,
and aftending meetings regarding this litigation 75th % 60 57
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SECTION 3: TIMELINESS OF LITIGATION OF THIS CASE

Please indicate the approximate dates for the following events:

1991 1953
a. Date the dispute started o Med 145 169
Minus Filing Date (days) MO YR 75th % 497 508
b. Date your lawyer began __f___ Med 20 M
work on this case MO YR 75th % 283 265
Minus Filing Date (days)
¢. Date this case actually ended for Med. 10 2
¥yOUu Or your organization. After __}V___ 75th% 186 62

Disposition Date (days} (This may MG YR
or may not be the same as the
court disposition date)

In your opinion was the amount of time it took from #iling this case in federal court to
the end of this case too long, ar too shart for the interests of justice to be served?

{Circle One) 1991 1993
Much toe long? ... 3 205 22.3
} ANSWER GBA BELOW

Too 1IoAg? e 2 435 18.2
Reascnable? ............... 3 — SKIPF TO Q9, PAGE 5 46.5 43.3
Too shor?.....ooeeene 4 - SKIP TO Q8B, PAGE 5 15 1.7
Dont know .......ccoveeveeeee. 9 — SKIPTO Q9, PAGES 8.3 7.5
migsing 8.7 7.1

Which of the following were significant causes of the time being tao long?

{Circle All That Apply) 1991 1993
Too many civil cases; backlog of civil cases in the court., 1 10.0 125
Too many criminal cases; demands of
the court's criminal caseload.....ovveriernnmiecneerieenes. 2 4.9 3.7
Court management, procedures, and schedules............. 3 144 13.3
Nature or complexity of the €ase ...cecovcivceiiciiencins. 4 0.0 10.9
Actions or failure to act by parties or attorneys............... 5 218 236
Other {pleass explain) ... csrvsemees. B 6.3 0.3

SKIP TO QUESTION §, PAGE 5
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88. IF AMOUNT OF TIME WAS TOO SHORT: Which of the following were significant
causes for the time being too short for the interests of justice to be served?
{Circle Al That Apply) 1991 1993

Court management, procedures,
and schadules ... ciiiiviiiiininann. 1 0.6 &

Actions or failure to act
by parties or attorMeys ... 2 0.9 0.6

Other (plaase explain).....cccocimiiionen 3 g.2 0.1

SECTION 4: STAKES AND QUTCOME OF THIS CASE

1

3. Was more time or money spent on this case hecause of its possible effects on ather
current or future cases?

{Circle One) 1951 15993
-1 NS OURIUURITUUI | 239 236
NO e e 2 48.7 47.8
I'm not sUre ... 3 27.4 285

10A. Was any monay at stake in this ¢case?

{Circle One} 1991 1993

4 = V| 93.5 922
3 2 — SKIP TO QUESTION 12, PAGE 6

6.5 78

10B. What was the total dollar amount of the final settlement andior verdict for ar ugainst
you ar your organization in this case?

{If you or your organization received money in settlernent or verdict, do not subtract
what you paid in legat fees and expenses. i you or your insurer paid money in
settiement or verdict, do not add what you paid in legal fess and expenses).

1591 1993
RECEIVE b3 .00 Med., 515483 $12,224
7oth % 110,594 77,608

PAY {OR INSURER Med. 11,067 5,254
TO PAY)S 00 73th% 77472 47,579
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11A. Think about the worst likely monetary outcome for you or your organization that might
have occurred at tria in this case. What did you think the verdict amount might have

been?
1991 1993
RECEIVE % .00 Med. 5-0- 5-0-
75th 55337 36,391
PAY (OR INSURER Med. 110,675 113,374
TO PAYS .00 75th 665,984 517392

11B. Now think about the best likely monetary outcome for you or your organization that
might have occurred at trial in this case. What did you think the verdict amount might

have been?
1991 1593
RECEIVE $ .00 Med. $110,997 $105,073
75th 554,987 521,647
PAY (OR INSURER Med. —~ - —ff
TO PAYYS .00 75th -0 - -

12. Woere there any nonmonetary stakes in this case (for example you or another party
being asked to do something or stop doing something that didn't involve money)?

{Circle Ong}
199 1333
YES . 1 40.9 41.0
NO. e 2 58.1 59.0

13. Was thers any nonmonetary outcome that resulted from this case (for example, an order
from the courn, or a nonmaonetary substantive agreement between parties)?

{Circle Oneg)
1991 1993
Yes, a nonmonetary order from court .. 1 85 112
Yes, a nonmonetary substantive
agreement between panies ............ 2 122 i2.8
NO i e 3 65.5 64.8

13.8  missing 11.2
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SECTICN 5: SATISFACTION AND FAIRNESS OF CUTCOME

14A. Now we would like you to think about the cutcome of this case, as you previously
described it. Do you think you or your organization won or lost?

{Circle Onea)
1991 1993
Won....ocooveve 1 38.1 379
Lost...iiiiee. 2 21.0 22.2
Mixed result........ 3 26.9 264
Don't know ......... 8 4.4 5.1

9.6  missing 8.4

14B. How gatisfied were you with the outcome of this case?

{Circle One}
1991 1993
Very satisfied... ... 1 24.3 254
Somewhat satisfied........c..ecrveveeins, 2 214 185
Neither satisfied nor dissatistied ....... 3 127 13.6
Somewhat dissatisfied ..o 4 1o 130
Very dissafisfied ..............cc.iaeeeee. B 2.0 21.1

06 rssing 84

14C. And how fair do you think the outcome of this case was for you?

{Circle One}
1991 1993
eIy 18IT s e seneens ) 28.6 29.9
Somewhat fair . 2 241 226
Somewhat unfair........ v 3 15.0 154
Very unfair........cooooeciceeen. 4 20.2 225

1LY  missing 9.5
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SECTION 6: SATISFACTION AND
FAIRNESS OF COURT PROCESS

15A. Next think about the court management and procedures far this case. How
satisfied were you with the court management and procedures far this case?

Very satisfied..........
Somawhat satisfied ...
Neither satisfied nor dissatisfied ...
Somewhat dissatisfied.....
Very dissatisfied ...

L e

{Circle One}

18 1993
25.5 25.8
200 221
2(.0 19.9
0.1 3.6
12.1 11.8

123 missing 119

16B. And how fair do you think the court management and procedures were for this case?

WVery fair ...
Somewhat fair c.oovcveee
Somewhat unfair ....oovci,
Wery Unfair .o

{Circle One)

E T B LS

1591 1993
33.6 34.1
30.2 30.6
10.4 8.3
1.0 126

14.9 issing 144

SECTION 7: COSTS OF LITIGATING THIS CASE

16. Do you think your attorney fees and/or attorney salaries and other costs of this lawsuit were.

{Circle One)

1991 1993

Much too high ............... 1 15.8 15.2
ANSWER Q 17, PAGE 9

Too high i 2 20.1 19.0

About right.....ocooriee 3 374 380
} SKIP TO Q 18, PAGE 10

No opinion....coceeeveeee.. 4 16.2 21.0

1605 wmssing 8.8
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17.  Which of the following do you think were significant causes of the unrsasonable costs?

(Circle All That Apply}
1991 1993
Court management, procedures,
and schedules ... ] 10.5 106
Delays caused by backlog of civil cases or
demands of the court’'s criminal caseload

increased costs by causing extra lawyer work,

such as repeated reviewofcase ... 2 7.6 7.8
Nature or complexity of case ... 3 134 122
Attorney fees were unreasenable.........cooveeveeeeeeeen. 4 154 132
Legal expenses other than attorney fees

were unreasanable................... wrverrtrtnannreaes D 6.7 6.1

Actions or failure to act by lawyers or parties.... 6 19.1 17.0
Cther (please explaind ... 7 1.2 0.3




Litigant Survey Responses 299

18.  What was the primary fee agreement with your lawyer? If you used mare than one
lawyer or law firm, circle & code for the type of agreement you had with each lawyer,

(Circle All That Apply)
Percentage of Monatary
Contingent fee or Sliding contingent fee...... 1 - = o5 Outcome Paid
.,
1991 1993 1941 1993
105 9.4 Med. 33 33
75th 33 33
1991 1993 Average Rate Per Hour
46.6 42.5 N
HOURY 188 v 2 > 3 3 {Circle One Number)
@1 93
Fixed fe@. ..o e 3 3.9 17 1 tessthan $75 2.4 2.1
Prepaid legai insurance plan..........c...o........ 4 1.4 1.8
P g 2 376-%125 182 125
Government attorney who was
an employee of the litigant .................... 5 117 8.2 3 $126- %175 144 131
Private attorney who was a full time
emgloyee of the litigant ......ccoveeececeveeen. B 4.3 3.9 4 $176-$250 120 104
5 More than $250 2.3 31
missing 5.7 58.8

Lawyer charged no 8., 7 21 3.1

Other fee arrangemaent {for example,
a mixture of the above) ... 8 4.0 2.6

| don't know because my insurance
company paid lawysr.............ccccvveeeee. B 7.1 9.5

Did not use a lawyer........c.ccccoeceeeee, 100 = SKIP TO QUESTION 22, PAGE 13
34 4.9
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PECPLE WHO ARE ANSWERING FOR ORGANIZATIONS
SHOULD SKIP TO QUESTION 20A

PEOPLE WHO ARE ANSWERING AS INDIVIDUALS
SHOULD ANSWER QUESTIONS 13A AND 18B:

19A. INDIVIDUALS ONLY: What were the TOTAL legal fees and expanses you paid in this
case, including lawyers' fees, expert witness fees, transcript fees, and fees for legal
assistants or paralegals cr investigators. Do not include the costs of medical treatment
or lost earnings while injured, or the premiums paid for prepaid lagal insurance,

1591 1993
$ 00 Med. $5.368 £3,196
75th 33,332 23,685

198, INDIVIDUALS ONLY: Approximately how much of the total above was for lawyers' fees?

1991 1993
$ .60 Med. $5,534 §3.196
75th 35,519 18,500

SKiP 1O QUESTION 22, PAGE 13

PEOPLE WHO ARE ANSWERING FOR ORGANIZATIONS
SHOULD ANSWER QUESTIONS 20A - 21

20A, ORGANIZATIONS ONLY: Were there any gavernment atlorneys, or private attorneys
who were salaried employeas of the organization, or prepaid legal plan attorneys
working for the organization on this case?

(Circle One) 1991 1993

YES. oo eeeeerriicmieases ] 31.2 254
NO .ivrrri e, 2 = SKIP TO QUESTION 21, PAGE 12

239 22.5

44.9 missing  48.1

208, ORGANIZATIONS ONLY: What was the approximate total number of hours that
government atiorneys, or private atiorneys who were salaried employees of the
organization or prepaid fegal plan attorneys worked on this case?

1991 1993
Hours Med. 35 45
75th 100 120
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20C. ORGANIZATIONS ONLY: Please estimate the number of hours worked by government or
other salared or prepaid legal plan lawyers in each of the salary categories listed.

NUMBER
YEARLY SALARY OF HOURS L2 1993
Med.  --0- ;.
Less than $50,000 75th - 3
Med -0 0~
50,000 - §75,
$ $75,000 75th 25 10
Med, -0 - —0--
76, - 000
$76,000- $100,0 75th 10 30
Med. -0 -
101, - .
$101,000 - $125,000 o oo
Med,  —0- —0-
G rth
reater than $125,000 e o s

20D. ORGANIZATIONS ONLY: For these government or other salaried or prapaid
legal plan attorneys please estimate the expenses such as expert witness fees,
travel costs, transcript fees, the costs of paralegals and investigators that were
paid by your organization.

1891 1923
3 .00 Med. § 845 32,0856
75th 5621 5,263

21, ORGANJZATIONS ONLY: Not including the cost and expenses reported in
Question 20A-0 for government or other salaried or prepaid legal plan atterneys,
please estimate the legal fees and expenses paid by your grganization.

If you cannot separate fees from expenses you may just enter the total in row C.

1981 1953
Med. $9315 $16.303

A. Legal fees paid by your organization 75th 32,564 36,242
{not including expenses) ................

B. Expenses such as expent witness fees, Med. 664 937
travel costs, transcript fees, the cosls 75th 5,051 5,168
of paralegals or investigators ........ &

C. Legal fees plus expenses (A + B above) Med 12,351 14, 855

75th 49,767 55,491
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22, Do you have any other comments about management of this case in particular
or about management of litigation in general by the federal courts?

COMMENTS:

1891: NEGATIVE COMMENTS ABOUT THE COURT
POSITIVE COMMENTS ABOUT THE COURT
CASE WAS FRIVOLOUS: NO MERIT

1893: NEGATIVE COMMENTS ABOUT THE COURT

POSITIVE COMMENTS ABOUT THE COURT

NEGATIVE COMMENTS ABQUT THE LAWYER

Thank You

RAND

1704 Main Strest
PG Box 2138
Santa Monica CA 90407-2138



Appendix L

ANNOTATED BIBLIOGRAPHY OF RECENT RESEARCH LITERATURE
- ONISSUES OF DELAY AND COST OF LITIGATION

INTRODUCTION

There has been a long history of research regarding the magnitude, causes, and pos-
sible solutions 1o the perceived problem of delay in civil litigation.! While much has
heen said about the perceived high costs of litigation, the limited available data has
impeded research in that area,

Farly in this century, Roscoe Pound railed against unnecessary delays and the ineffi-
ciencies of the civil justice system,? while increases in filings were of concern to
nincteenth century lawyers and legal reformers. In the 1930s, researchers began to
turn their attention towards performing cmpirical analyses on the size and makeup
ol civil litigation and the time to case disposition. Fven then, it was noted that the
“congestion of court calendars has been, and still is, a serious problem in judicial
administration.” During the 1950s—highlighted by Zeisel, Kalven, and Buchholz’s
study*—and continuing through the present day, numerous scholars and legal
commeriators have examined more closely the causes for pre-trial delay and have
suggested a number of possible solutions. Organivations such as the American Bar
Association, the Tederal Judicial Center, (he National Center for State Courts, and
RANDYs Institute for Civil Justice have made the study of the pace and costs ol litiga-
tion a priority.

T'or our CJRA research, it was uscful to review the findings from some of the more re-
cent major research studies, Several of these recent reports have identified {actors
possibly alfecting both the time to disposition and the costs associatled with litiga-
tion, and we wanted to make sure that we considered those factors in our study 1o
the extent possible, Earlier RAND reports have set forth the major findings in the rel-
evant research literature and have detailed delay reduction efforts through the early

Wegyr adiscussion ol the history of civil delay research, see Selvin and Ehener (1984); and Kakalik er al.
(1950,

2Ruscue Pound, address to the American Bar Associalion in $t. Paul, 1906, Reprinted in Pouud (1964},
:i(llark and Shulrman (1937}, p. 164,
Tyeisel ¢t al. (1954,
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1980s and need not be repeated here.® Accordingly, with two exceptions, we focus
on some of the more important studies published from the 1980s onward.®

There was by no means a single, monolithic set of findings reached in these studies.
Although some common themes occur in past research, as noted in Chapter Three of
this report, there are some differences regarding the causes of delay and costs of liti-
gation and how best te go about reducing them. What does become clear is that all
felt the problems were solvable, but not withoul some serious effort. All also ap-
peared to operale under the assumption that reducing delay and costs did not auto-
matically result in a reduction of “justice.” What follows in this appendix is an anno-
tated bibliography of some of the major findings from recent studies regarding civil
litigation cost and/or delay.’

1. Flanders, Steven, Case Management and Court Management in U.S. District
Couris, Tederal Judicial Center, Washington, D.C., 1977

2. Church, Thomas W.. Jr,, Carlson, Alan, Lee, Jo-Lynce, and Tan, Teresa, Justice
Delayed: The Pace of Litigation in Urban Trial Courts, National Center for State
Courts, Williamsburg, Virginia, 1978

3. Sipes, Larry L., Carlson, Alan, Tan, Teresa, Aikman, Alexander B., and Page,
Robert W., Jr., Managing to Reduce Delay, National Center for State Courts,
Williamshurg, Virginia, 1980.

4. Trubeck, David M., Sarat, Austin, Felstiner, William L. F., Kritzer, Herbert M.,
and Grossman, Joel B., “The Costs of Ordinary Litigation,” 31 JCLA Law Review
72, Octoher 1983b. See also: Trubeck, David M., Grassman, Jocl B., Felstiner,
William L. F., Kritzer, Herbert M., and Sarat, Austin, Civil Litigation Research
Project: Final Repori—Swminary of Principal Findings, University of Wisconsin
Law School, Madison, Wisconsin, March 1983a.

5. Chapper, Joy A., et al, Attacking Litigation Costs and Delay, American Bar
Association, Chicago, lllinois, 1984.

6. Solomon, Maurcen, and Somerlot, Douglas, Caseflow Management in the Trial
Court: Now and for the Fuiure, American Bar Association, Chicago, lllinois, 1987.

7. Mahoney, Barry, et al, Changing Times in Trial Courts, Nationai Center for State
Courts, Williamsburg, Virginia, 1988

55{’.0, for example, Selvin and Ebuner {1984), Ehener (1881).

B0ine of the documents included here whose publication dare is somewhat earlier than our cutoff point is
Thomas Church's 1978 study of delay in state trial courts suggesting that "local legal culture” was a key
factor in a court's backlog and time to disposition. Pesides articulating an interesting perspective on why
changing processiag rates is sometimes difficult, the study’s methodology was partially replicated in some
later projects.

We have also included Steven Flander's 1977 report on the Federal Judicial Center's large-scale District
Court Studies Project, which focused on the federal courts. That effort parallels our own in some Tespects
and was a significant addition (o the research literature.

7Many of these studies also dealt with criminal case {ilings; however, since the major thrust of our re-
search concerns civil litigation, we concentrate (his review on their findings in reference fo the civil
caseload.
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8. Goerdr, John A., Lomvardias, Chris, Galfas, Geoll, and Mahoney, Barry,
Examining Court Delay: The Pace of Litigation in 26 Urban Trial Courts, 1987,
National Center for Staie Courts, Williamsburg, Virginia, 1989

9. Dunworth, Terence, and Pace, Nicholas M., Statistical Overview of Civil
Litigarion in the Federal Courts, RAND, Santa Monica, California, R-3885-1CJ,
1990,

10. Kakalik, James 5., Selvin, Molly, and Pace, Nicholas M., Averting Gridlock:
Strategies for Reducing Civil Delay in the Los Angeles Superior Court, RAND,
R-3762-1C], Santa Monica, California, 1980,

11. Jjudicial Council of California, Prompt and Fair Justice in the Trial Courts: Report
i0 the Legisiature on Delay Reduction in the Trial Courts, Administrative Office of
the Courts, State of California, July 1991,

12. Goerdt, John A, Lomvardias, Chris, and Gallas, Geoff, Reexamining the Pace of
Litigation in 39 Urban Trial Courts, National Center for State Courts, NCSCG R-
128, Williamsburg, Virginia, 1991

13. Goerdt, John A, Ostrom, Brian )., Rottman, David B., LaFountain, Robert C., and
Kauder, Neal B., “Litigation Dimensions: Terts and Contracts in Large Urban
Courls,” State Court Journal, Vol. 19, No. 1, 1995 (special issue}.

ANNOTATED BIBLIOGRAPHY OF MAJOR PRIOR STUDIES

Case Management and Court Management in U.S. District Courts

* I'landers, Steven, Cuse Management and Court Management in U.S. District
Courts, Federal Jadicial Center, Washington, D.C., 1977

Study Overview

This study was an outgrowth of the Federal Judicial Center's District Court Studies
Project and was based on visits to 10 courts and docket information on approxi-
mately 500 randomly selected civil cases terminating in fiscal year 1975 from 6 courts
{(MD, PA(E), LA{L), CA(C), FL(S), and MA were the primary districts; AL{N), NM,
KY(E}, and WI(E) were the other four). Visits included discussions with judges,
clerk’s staff, public defenders, 11.5. Attorneys, members and representatives of the lo-
cal bar, and personal observations of proccedings. The goal was to identify the dif-

ferences between, and reasons for, fast and slow courts.

Conclusions Regarding Cost and Delay

»  The federal court system and the practice of law are highly localized, with limited
interaction between judges in different districts or even within some districts.

« (Great differences exist between courts in the nature and extent of case man-
agement and these differences appear Lo have a major effect on disposition time.
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* Although mosl courts have procedures meant o achieve carly and elfective
pretrial control, most falt short of attaining that goal.

« In slow courts, little activity occurs during much of the time a typical case is
pending and many cases violate I.R.Civ.P. time limits.

« Fast and/or highly productive districts tend to have:

— Procedures to monitor pleadings, begin discovery quickly, finish discovery
within a reasonable time, and promptly initiate a trial if needed.

— Procedures to minimize judge's investment of time until discovery is
complete. Only when the judge is needed to resolve preliminary matiers,
handle dispositive motions, or plan cemplex cases, is he or she involved
with the case.

—  Docket contrel, attorney conlacts, and many conferences are often
delegated to a courtroom deputy or magistrate judge.

—  Judges play a minimal role in scttlements until the case is nearly ready for
trial (though some judicial officer raises the issue early in the case}.

— Relatively fewer writien opinions are prepared for publication.

+  Couwrts with weak internal governance systems (as well as poor communication
among judges) have greater difficulty in taking effective policy actions. In courts
with sericus problems, a weak governance system can be crippling.

« A unilorm approach to case management among judges reduces the burden on
judges to train attorneys in the case they oversee as to procedural requirements
{and reduces the burden on attorncys to learn the different practices of
individual judges).

« While bar practices (such as the time interval between incident and filing, choice
of forum questions, variations in pleading practice, settlement behavior,
contentiousness, and trial practice) are important, they can be changed and
influenced by district policy.

»  The backlog of cases awaiting court action is not the primary source of delay.
« Concentrations of cases that are traditionally considered to be fast or slow do not
cause diflerences in time to disposition.
*  The degree of control by the courts over preparation ol civil cases, particularly for
discovery, is closely associated with the time required for each stage of a case.
* Not all answers are filed in a timely fashion. This is important since a timely
filing is a precondilion to subsequent judicial management.
* Though delay in completing service has only a marginal elfect on the delay in
filing answers to complaints, reducing this time would help.
+ Some courts could save months by asserting earlier control of civil cases (by
shortening (he time from the answer to the first pretrial date).
» Delay in beginning discovery is controllable it management of the case is as-
serted early. Some months elapse before discovery begins in the typical case.
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Overall time for discovery, and not the amount of discovery activity, is greatly
affected by discovery controls.

= Judicial participation in settfement produces mixed results. Though a limited
role may be valuable, a large expenditure of judicial time may not be cost-ef-
fective,

* Courts should protect their trial time carefully by assuring that a trial is actually
underway for six hours or more for each trial day.

+ The use of magistrate judges varies between and within districts from minimal
cruployment 10 using them for nearly all pre-trial matters. The magistrate judge
system has been of great benefit to some courts. Magistrate judges should not
hear motions that are likely to be appealed (such as dispositive motions or
nOtions to suppress).

* There should he an effective system to train and supervise courtroom deputy
clerks in case management.

* Little evidence was found (o support the idea thal speed and quality are in
counflict (other than a few instances of failing to grant a trial continuance for good
cause); in fact, delay can hurt the quality of justice,

» [fall other steps are taken to accelerate the pace of Titigation, then continuances
for good cause shown could be granted without changing the overall speed of a
district.

* Statistics used as measures of a district’s or a judge's performance may be
misleading in some ways but are necessary for judge/personnel/resource allo-
cation and for discovering wide and obvious diflerences between judges.
Monthly caseload reports for cach judge provide valuable information.

Justice Delayed: The Pace of Litigation in Urban Trial Courts

» Church, Thomas W. Jr, Carlson, Alan, Lee, Jo-Lynee, and Tan, Teresa, justice
Delayed: The Pace of Litigation in Urban Trial Courts, National Center for State
Courts, Williamsburg, Virginia, 1978

Study Overview

This National Center for Stale Court report constituted the final report ol the Pretrial
Delay Project. The Project collected data on more than 20,000 cases in 21 general ju-
risdiction courts and intended to uncover the extent, causes of and remedics for de-
lay, Attention was restricted to the processing of felony and civil cases {exclusive of
domestic relations, probate, and juvenile matters) and did not focus on trial conduct
or alternatives to adjudication. The sample included 500 civil and 500 criminal cases
disposed of in 1976 in cach of the 21 courts. Ten courts had a more intensive evalua-
tion {including informal interviews of key players).
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Conclusions Regarding Cost and Delay

= Traditional explanations, such as court size, judicial caseload, seriousness of the
cases, or jury trial rate, are not good predictors of delay.

» lowever, the calendaring ol civil cases, the charging process used in criminal
matters, and the amount of management exercised by the court during pretriat
do bear some relationship to the pace of litigation.

» Informal expectations, attitudes, and practlices of judges and lawyers have a great
deal to do with court delay.

+ Concern by the court with delay as an institutional and social problem is an es-
sential element to any cfforts to reduce pretrial delay.

+ Tor civil cases, individual calendar courts are relatively faster than master cal-
endar systems. Individual calendar systems may increase accountability on the
part of the judges and perhaps productivity as well,

« “Local legal culture” is a very important determinant of case processing speed.
Court systems adapt to a certain pace of litigation which in turn is associated
with a backlog of cases in both the judge’s chambers and in the attorney’s olfices.
These established expectations and practices make changes in processing speed
difficult.

»  Major strategy for reducing delay is management by the court to control the
progress of cases (as opposed to letting the attorneys dictale the pace).

+  Trials should be firmly set and continuances granted rarely in order to create an
environment where all players expect the trial 1o begin on the date scheduled.

Managing Lo Reduce Delay

+ Sipes, Larry L., Carlson, Alan, Tan, Teresa, Aikman, Alexander B., and Page,
Robert W., Jr., Muhaging fo Reduce Delay, National Center for State Courts,
Williamsburg, Virginia, 1984,

Study Querview

Eight jurisdictions cooperated with the National Center for State Courls (NCSC) in
order 10 test various types of case management and their effects upon delay. Hxper-
iments were set up in two courts to test the (otal case management concept, in three
to test firm trial dates and continuance policies, and in one to test an expedited dis-
position program for older cases.

Conclusions Regarding Cost and Delay

» Case disposition pace is largely determined by local legal cullure {judges’ and
attorneys' cstablished expectations, practices, and informal rules of behavior).
Courts need to understand this in order to improve processing rates.
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»  Courtsize, caseload, and trial rate do not determine disposition speed.

* Total case management requires the court to move the pending cascload on pre-
sel time standard. This is accomplished by controlling caseflow, specifying the
number of months within which cascs should be concluded, and the maximum
permissible period for each major step within the case. It requires new
procedures for scheduling appearances, granting continuances, restricting trials,
and identifying cases failing to meer deadlines.

+ Steps needed to implement a management system include: monitoring receipt
of the answer; identifying cases appropriate for ADR programs (and diverting as
carly as possible); checking trial-readiness document filings, developing realistic
trial-selting practices; a firm continuance policy with few granted; emphasizing
older cascs; and developing a useful information system that accurately
measures the pace of litigation,

* Court control {as evidenced by firm dates and limited continuances}, rather than
attorney control, is needed alter a trial date has been set.

+ luman factors are critical; there must be a commitment to change among all the
judges as well as an acceptance of responsibility regarding the pace of litigation.
There musl also be a commitment of the clerk’s office resources. The bar and
other alfected entities such as government and businesses must be consulted,
both to reach a consensus and to get a handle on the dimensions of the local
legal culture.

The Costs of Ordinary Litigation

»  Trubeck, David M., Sarat, Austin, Felstiner, William L. F., Kritzer, Herbert M., and
Grossman, Joel B., “The Costs ol Ordinary Litigation,” 31 UCLA Law Review 72,
Oclober 1983b. See also: Trubeck, David M., Grossman, Joel B., Felstiner,
William L. I,, Kritzer, Herbert M., and Sarat, Austin, Civil Litigation Research
Project: Final Report - Summary of Principal Findings, University of Wisconsin
Law School, Madison, Wisconsin, March 1983a.

Study Overview

This is the largest previous empirical study of litigation costs. The reporis use data
from the Civil Liligation Research Projeclt, a nationwide study of civil cases terminat-
ing in 1978 in five federal districts (focusing on the federal court and at least one state
court of general jurisdiction in each of the study districts) and a survey of over 5,000
households. Estimates are made of the frequency of, costs and cutcomes related to,
and activities involved in civil litigation, used interviews with over 2,000 lawvers from
across the country and data from over 1,800 cascs. The sample excluded disputes in-
volving less than $1,000 and sone mega-cases.
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Conclusions Regarding Cost and Delay

+ Tor cach dispute in court records there are nine that failed to reach the [iling
stage.

+ Parties usually fight over less than $10,000 worth of money. The typical case is
usually procedurally simple and will be settled voluntarily alter some pretrial
activity (but no trial}. The typical case also involves the expenditure of about 30
hours of lawyer time on each side. The average plaintiff will recover some
portion of the amount claimed and that will significantly exceed the money and
time spent on the case; defendants will have litigation expenses that arc less than
the amount the plaintif’s original claim was reduced.

+ Relatively little discovery occurs in the ordinary lawsuit and none in over half of
the cases. It is rare (0 have more than five separate discovery events in court
records. Seventeen percent of lawyer time was spent on discovery.

« About half of lawyer lime was spent in conferences with clients, non-discovery-
related factual investigation, and settlement negotiation. Only 9 percent went to
trials and hearings.

= ‘T'he great majority of clients’ litigation costs were 1o cover legal fees and in-house
legal counsel. Only a small pereentage of the expendilures were for expenses
other than legal fees and in-house counsel,

+ Primary drivers for the expenditure of lawyer time are: events in the case
(motions, discovery, pleadings); federal vs. state court; client goals; lawyer goals
(professional visibility, public service); case characteristics (stakes, complexity);
case managemenl (standard operating procedure for pretrial evenis, plan for
discovery, plan for settlement); craftsmanship of the fawyers; and type of client.

» Differences between hourly and non-hourly lawyers were included in model to
explain fawyer investment of time.

Attacking Litigation Costs and Delay

» Chapper, Joy A., ¢t al, Attacking Litigation Costs and Delay, American Bar Asso-
ciation, Chicago, [llinois, 1984,

Study Overview

This study chronicles five years of work done by the ABA’s Action Commission 10 Re-
duce Court Costs and Delay. Tt focuses on simplitying the pre-trial phase, shortening
the time consumed by appcals, and using telephone conferencing. A primary test
site was Kentucky but they also looked al programs in Vermont, Colorado, and Cali-
fornia. The Kentucky experiment involved three courts, took a random sample of
cases disposed, and conducted interviews with judges, attorneys, and stali members,
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Conclusions Regarding Cost and Delay

= Average time to disposition went from 16 (o 5 months, less discovery was con-
ducted, and less lawyer time was spent on cases in a pilot program in Kentucky.
The program used judicial control and case simplification.

+  The Kenwucky program inchuded: enforced deadline on pleadings, presumptive
fast schedules, discovery conferences, discovery limits, mandatory information
exchange, motions day, final pretrial conference, and a strict continuance policy.

»  Withoul both judicial control and case simplification, other programs did not
achieve such dramatic results; in fact using only one may increase pretrial ac-
Livity.

» Lawyers and judges did not think thal the quality of the litigation was affected by
the programs’ limitations and deadlines.

*  Keys are cooperation between bench and bar to locate points of delay and design
reduction programs, require new procedures be followed in particular kinds of
cases, and monitor the resulls.

* There is potential for great savings of travel time and courthouse waiting time in
courts by the use of telephone conferencing. A wide range of matters can be
handled by the telephone. Attorneys and judges found it equally satisfying to use
lelephonic conferences, but this needs careful attention to detail in allocating
responsibility for initiating the conference.

* Time savings [or altorneys do not always translate into cost savings for clients
{e.g., contingency fees). Litigants must be assured of receiving economic
benefits of lower litigation costs.

»  When time savings vield cost savings, the amount can be substantial.

* Introduction of change can causc problems. Bench and bar might not ac-
knowledge delay and cost problems.

* Responsibility must be established lor setling time standards and court needs to
monitor operations.

+ Lends credence to hypothesis that local legal culture is important factor in delay.

Caseflow Management in the Trial Court: Now and for the Future

*  Solomon, Maureen, and Someriot, Douglas, Caseflow Management in the Trial
Court: Now and for the Future, American Bar Association, Chicago, lllinois, 1987.

Study Overview

This study updates a 1973 ABA monograph that outlined 11 essential clements of ef-
fective caseflow management. It reviews empirical rescarch since mid-70s that dealt
with issues and assertions raised in the original report. No original data collection
was done; it uses work by others to explain ABA's position on caseflow management.
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Conclusions Regarding Cost and Delay

*  Court delay can be prevented. Where i{ exists, it can be reduced,
* Many courts have successfully reduced or prevented excessive litigation delay.

» Successful approaches are characterized by active management of case progress
by able, committed trial judges under the leadership of presiding officers
selected tor their skill and motivation, and who are assisted by trained
administrators with input into policy decisions.

+  Assignment systems of whatever type depend on leadership of persons in charge
(nced to motivate judges to get the job done). Individual judges also need
commitment and skills. Resources must be sufficient.

+ Court attention should be directed to progress of all cases, not only those re-
(uiring a trial.

»  Prompt disposition of the more than 90 percent of cases that will not go to trial
should be emphasized.

+ Overscheduling of trials is an acceptable practice unless it gets too heavy.
Counsel will have not incentive to prepare if overscheduling is too widespread.

¢ The key is having the lawyers devote time to filed cases rather than having them
wail until the court contacts them to find out why nothing is going on.

« Court should have an active role in decisions affecting the progress ol a casc.

* The joint responsihilily of counsel to assure that all cases are processed promptly
shrould be emphasized.

» Caseflow management yields a process where a reliable allocation of time by
counsel and clients can be made.

« Instituting a new caseflow management system is not simple, requires coop-
eration of all levels, and requires organization and management.

+ Common elements of caseflow management include: judicial commitment and
leadership; court consultation with the bar; continuous court supervision of case
progress; adoption of time standards and goals to compare system performance;
establishment of deadlines for completion of specific case events; monitoring
each case 1o assure that scheduled events are concluded on time and (o allow
tracking ol progress; responding to failures to comply with deadlines; scheduling
of credible trial calendars; and court control of continuances.

Changing Times in Trial Courts

«  Mahoney, Barry, et al, Changing Times in Trial Courts, National Center for State
Courts, Williamsburg, Virginia, 1988
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Study Overview

An outgrowth of a three-year study of case processing times in 18 gencral jurisdiction
courts, this study followed closely the methodology used in the Church et al. (1978)
study. The sample included 500 felony and 500 civil terminations in most of the 18
courts sludied for the years 1983, 1984, and 1985. The study also used court-level
data and interviews with judge, lawycers, and court personnel.

Conclusions Regarding Cost and Delay

+ Delay is an important but not all-pervasive, or inevitable, or insohable problem.

* No single mode! exists lor effective caseflow management (although courts
utilizing management most effectively share a number of characteristics in-
cluding strong leadership, clear geals, timely and accurate cascload information,
mechanisms for effective communication, and the use of certain simple case
management techniques).

+ [{appears that differences in the attitudes and expectations among practitioners
are importanl aspects of the pace of litigation.

+ Major changes in the local legal culture have taken place in jurisdictions with
successful delay reduction programs. There is general agreement in these courts
of the desirability of caseflow management and the need (o minimize delay.
Courts that do make improvements must be prepared to resist pressure to retreat
[rom case management.

« Pace of litigation is not clearly correlated with court size, jurisdiction population,
caseload composition, per-judge caseloads, or jury trial percentage. Howcever,
combinafions of these factors may be meaningful.

* The presence of an ADR program is not related to speed; however, the way ADR
is used (i.e., early referral and continued management of referred cases) might
be.

« Ior civil cases, the carlier a court becomes involved in monitoring and schedul-
ing, the belier. In faster courts, continuances arc limited and granted only for
good cause {mere stipulations are not sufficient grounds). Slower courts either
leave the pace of litigation to counsel or become involved only after “trial-
readiness” is reached.

+ Lcadership is important. Courts with rotating chief judges with little manage-
ment aulhority may lack a strong central core lor delay reduction programs. In-
volvement of other judges, clerks, and prosecutors is important, as is education
and training in the new techniques. Communication with the bar, state-level
leaders, key actors, and others is cssential.

+ Monitoring case progress, [lagging slow cases, and acting when a probicm is
discavered are all important management procedures.
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+ Schedules can be made in consultation with artorneys bul once set, continu-
ances should be granted only infrequently. There should be a high expectation
that scheduled events will actually take place.

Examining Court Delay: The Pace of Litigation in 26 Urban Trial Courts,
1987

* Goerdt, John A, Lomvardias, Chris, Gallas, Geolf, and Mahoney, Barry, Examin-
ing Court Delay: The Pace of Litigation in 26 Urban Trial Courts, 1987, National
Center for State Courts, Williamshurg, Virginia, 1989

Study Querview

The study used data on 31,000 cases in 26 large urban trial courts, obtained using
sampling and coding procedures developed in the Mahoney et al. (1988) study. That
study sampled 500 criminal and 500 civil cases in cach district from all felony
(initiated in the court of general jurisdiction) and most standard civil (excluding pro-
hate and small claims) dispositions during 1987.

Cunclusions Regarding Cost and Delay

* Generally, the courts had a better record of meeting ABA time standards with
criminal cases than with civil. Several courts are close to achieving the ABA
disposition goal of all civil within two years (suggesting that the goal is a realistic
one).

«  Barly control over civil case schedules was the most important predictor of
shorter processing times.

* When other factors were controlled for, court size, filings per judge, calendar
type, and the jury trial rale were not significant predictors of the civil processing
times,

+ Judges and administrators rated the increase in drug crimes as a serious prob-
lem,

+ “Insufficient number of judges” was rated by personnel in faster courts as a
minor problem and as a scrious problem in slower courts (non-judicial resources
were not examined).

+ (Cases filed per judge were about the same in faster and slower courts.
Statistical Overview of Civil Litigation in the Federal Courts

»  Dunworth, Terence, and Pace, Nicholas M., Statistical Querview of Civil Litiga-
tiosn in the Federal Courts, RAND, R-3885-1C], Santa Monica, California, 1890.
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Study Overview

The study dealt with case filing and disposition data in the federal courts between
1971 and 1986, and focused on private civil actions. The Integrated Federal Courts
Data Base was analyzed to sec how the processing of ¢ivil cases in the district courts
has changed over time. Principal performance measures included length of time to
disposition and means of case (ermination; these measures were compared to size
and growth of districts, type ol action taken before (ermination, case mixture, and
level of court resources. The study compared inter-district variation in processing
rates and grouped a subset of 30 districts by median time to disposition {into “fast,”
“slow,” and “average” categories) for more detailed analysis.

Conclusions Regarding Cost and Delay

*  The focus of the report is private civil cases, since the most rapid increase in fil-
ings has been for those cases rather than for criminal cases or civil cases in which
the U.5.is a party.

« On the average, private civil cases are being disposed of in about the same length
of time in 1986 as they were in 1971, despite the substantial increase in cascload.
[Towever, specific case types cxperienced changes in processing times over this
period.

+ While the percentage of cases that received no court action ever this period has
remained fairly stable, there has been a significant drop in the trial rate from
10.9% in 1971 to 6.6% in 1986,

+ Considerable diversity existed in perlormance measures among districts and in
rates of filing growth. Some districts have 80 percent of their cases lerminated in
one year while in others this proportion drops to 40 percent; the proportion of
cases taking three years or more to terminate ranges from 1 percent to over 20
percent.

« Dstrict categorization by processing speed does not reveal intuilively expected
differences when dimensions such as the U5, ¢ivil and criminal caseload, case
type mix, court action taken prior to termination, and the number of judges are
examined.

+ Given that there is little explanation {for inter-district variation in processing
speed from the above-cited measures of caseload and resource level, the de-
terminants of lime to disposition may involve other factors such as the practices
of the local bar or differences in judicial case management. Further resecarch and
more detailed data collection are needed.
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Averting Gridlock: Strategies for Reducing Civil Delay in the Los Angeles
Superior Court

s Kakalik, James 8., Sclvin, Molly, and Pace, Nicholas M., Averting Gridlock: Strate-
gies for Reducing Civil Delay in the Los Angeles Superior Court, RAND, R-3762-1C],
Santa Monica, California, September 1980,

Study Overview

This detailed study of our nation’s largest urban trial court used dockel coding of
1,000 cases, surveys of lawyers and judges, jury verdict data for 2,500 trials, interviews
and other sources.

Conclusions Regarding Cost and Delay

* Causes of delay in Los Angeles primarily include a demand for judicial services
that greatly exceeds the supply, a need to improve court and case management,
and delay on the part of litigants and lawyers.

+ No quick and cheap fix is possible. Two basic steps are needed: significantly
increase, and better manage, court resources. Since increasing the number of
judges to adequate levels is unlikely, some changes in management would be
needed {but alanc would not solve the problem).

¢ Productivity improvement measurcs would include more active judicial man-
agement (cspecially in terms of controlling trial length), using an individual
calendaring system, holding a single setilement conference before a neutral
lawyer early and only one judicial scttlernent conference within a month of trial,
endorsing realistic time standards, denying continuances without good cause,
tightening the timeline for arbitration, and placing limits on discovery.

« TFocus extra pretrial judicial effort on cases most likely to go to trial, use different
time standards depending on the case type, prioritize trial by estimated length.

« Strengthen court management, lengthen the presiding judge’s term, and im-
prove the management information system.

Prompt and Fair Justice in the Trial Courts:Report to the Legislature on De-
lay Reduction in the Trial Courts

= Judicial Council of California, Prompt and Fair Justice in the Trial Courts: Report
to the Legislature on Delay Reduction in the Trial Courts, Administrative Office of
the Courts, State of Calilornia, July 1991.

Study Overview

The report summarizes the findings of the National Center for State Courts’ cvalua-
tion of Calilornia’s Trial Court Delay Reduction Act of 1986, That act required the
adoption of time standards for case processing, collection of data, and publishing of
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statistics on compliance. Also required was implementation of an experimental de-
lay reduction program for three years in nine superior courts with the highest ratio of
pending at-issuc civil cases per judicial olficer. In the nine pilot courts, judges were
to actively monitor and control the movement of study cases from filing to termina-
tion. Essentially, the responsibility for ceducing delay was placed on the individual
judge. There were to be firm policies limiting continuances and for starting trials on
the scheduled date, Sanctions were available 1o enloree their orders, Judges and
court staff received nstruction in case management and delay reduction techniques.
Variations in how each courl developed its own program included using a master,
individual, or hybrid calendaring system; instituting an intensive civil settlement
program; establishing criminal backlog reduction programs; and using status confer-
ences and regular court intervention to manage cases versus a rule-based pre-pro-
grammed set of deadlines, with regular monitoring of key steps in the litigation.

Data sources used included about 500 dispositions and 75 jury verdicts occurring in
baseline years of 1986 and 1987 in each of the nine pilot courts, at least 300 disposi-
tions and 50 jury verdicts in 1988, 1989, and 1990 in cach court, and about 500 cases
pending at the end of 1987, and 500 cases pending at mid 1990 in cach court.
Monthly statistics compiled by the Judicial Council, reports generated by the staff of
the courts, judicial and bar questionnaires, personal interviews, and on-site evalua-
Llions were also used.

Conclusions Regarding Cost and Delay

+ The evaluation generally found that cases in the three-year experimental pro-
gram had dramatic improvements in processing time, and shortened jury trial
length, and that the pending caseload was younger in age.

+ Substantial progress can be made in delay and backlog reduction without adding
judgeships. Howcever, there are limils (o the gains that are possible only through
changes in case management, especially if criminal and ¢ivil case filings grow.

* ‘Transformation of judges into active case managers was accompanied by two
costs: substantial opposition from a significant proportion of the bar, and
significant increases in support staff and equipment for the more proactive
judiciary. While attorneys generally supported the concepts involved, their as-
sessment of the program’s operation was less positive.

*  Successful programs had the following critical characteristics: judicial accep-
tance of responsibility for case progress, a shared goal of dispesition within the
time standards, and management of the calendar to maximixe the certainty of
trial dates.

*+ Leadership is important to a successtul reduction of delay.

»  State court administration pul delay reduction and calendar management into

judge and staff education programs.

» A consortium of bar and bench was helpful in improving communications.
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Both pretrial management and trial management are important to program
success. Trial-time reductions resuited in additional judicial resources heing
available for new case-management techniques and for starting other trials on
time.

After three yvears of program implementation, most judges were supportive ot a
more intensive case management approach. Almost unanimous agreement
existed among program judges that justice did not suffer as a result of increased
judicial case management.

Reductions in backlog generally affected all cases, not just the ones easiest to
dispose of.

Management is made more difficult without good data-gathering systems, for
hoth getting a complete picture of the overall court situation and for the moni-
toring ol an individual case.

All pilot courts showed significant gaing even though there was a mix in the type
of calendar systems, the use of early status conferences, the use of mandatery
settlement conferences, and the application of sanctions on attorneys. No
statistically significant diflerence was seen regarding the calendaring system’s
effect on program siccess. No statistically significant difference existed between
courts that employed a status-conference system with scheduling and those that
use a pre-defined schedule with periodic checkpoints. No statistically significant
relationship existed between time or trial rate and the use ot mandatory
settlement conferences.

Arbitration may be a more limited disposition tool than ence thought. The effect
on cases and courts was not uniform.
National Center for State Courts’ recommendations included:

—  Establishing three tracks (short, standard, or complex) with different time
standards, with assignment to each track made by the judge.

—  Not mandating one single calendaring system statewide and not
mandaiing usc of status conferences versus rule-based schedules.

—  Identifying criteria for when a casc would be better suited for rule-based
schedules than for status conferences.

— Eliminating the statewide requirements for use of the al-issuc
memorandum (although it may be uscful as one tool in a rule-based
scheduling court} and the use of mandatory settlement conferences in all
CASCS,

— Using regular purge programs until dispositions equal filings.

— Increasing the uniformity of rules of court,

Reexamining the Pace of Litigation in 39 Urban Trial Courts

>

Goerdt, John A., Lomvardias, Chris, and Gallas, Geoff, Reexamining the Pace of
Litigation in 39 Urban Trial Courts, National Center for State Courts, NCSC
R-128, Williamsburg, Virginia, 1991
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Study Overview

This National Center for State Court report was based on felony and civil case datain
1987 from 39 large urban trial courts and followed closely the methodelogy used in
the studies by Mahoney et al. (1988}, The study also looked at trends in processing
limes from 1983 (o 1987 in selected courts.

Conclusions Regarding Cost and Delay

+ Most courts have experienced an increase in civil case disposition times herween
1976 and 1987. Only the few courts that had implemented a comprehensive
delay reduction program had a substantial improvement in the pace of litigation.

* Neither the size of the pending caseload per judge, nor the pace of liligation,
could be explained by the number of filings per judge (suggesting that faciors
other than judicial resources are important in explaining pending caseload size
and processing speed).

*  When pending caseloads per judge were taken inte account, “early court control”
over case event scheduling was significantly correlated with shorter processing
times (suggesting that effeclive case management is important).

* In cases that have reached the trial calendar, stricter time goals, lower propor-
tions of tort cases, lower jurisdictional amounts, smaller pending caseloads per
judge, and early court scheduling all are moderately correlated with a shorter
time to disposition.

= 'The jury trial rate is not associated with the pace of litigation.

+ 1L is difficult to determine the causal relations hetween pending caseload per
judge, early court scheduling, and the pace of litigation. A large pending
caseload per judge may impair a court’s ability to set firm trial dates or achieve
early resolution of motions. Early control may be more casily cstablished in
courts with already more manageable pending caseloads. On the other hand,
failure to set firm dates or dispoese of motions early in a case’s life might increase
the pending caseload.

Litigation Dimensions: Torts and Contracts in Large Urban Courts

»  Goerdt, John A., Ostram, Brian ], Rottman, David B., Labtountain, Robert €., and
Kauder, Neal B., “Litigation Dimensions: Torts and Contracts in Large Urhan
Courts,” State Court Journal, Vol. 19, No. 1, 1995 (special issue).

Study Overview

This special issuc of the State Court Journal was the outgrowth of a 30-month effort
by the National Center for Stale Courts to collect systematic, broadly based empirical
data it felt were necessary for the civil justice reform debate. The collection effort,
also known as the Civil Trial Court Network (CTCN), pulled data from 45 of the 75
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most populous counties and comprised some 24,155 sample cases {mostly tort, con-
tract, and real property liligation in courts of general jurisdiction). Additional inves-
tigation was done on tort cases alone and on all cases disposed of by jury verdictl. Al-
though the CTCN data yielded much useful information in which to help answer
questions about the nature of tort and contract disputes, the litigants to those dis-
putes, and the role in of the court in dispute resolution, we focus below only on the
study’s findings thal effect cost and delay.

Conclusions Regarding Cost and Delay

+ Differences between jurisdictions regarding processing times are multifaceted:
court resourcces vary; the percentage of camplex cases differ; some courts are
primarily reactive in that they let attorneys dictate when hearing and trial occur
while others are more proaclive in setting schedules, in denying continuances,
and in trial management. Local legal culture (judges’ and atlorneys’ attitudes,
values, and practices} plays a part.

e Three large jurisdictions that embarked on cxtensive civil delay reduction
programs in the late 1980s and early 1990s had dramatic reductions in the time
to disposition: Wayne County, Michigan, had a median days to jury verdict of
1,150 in 1987 and 584 in 1992; Los Angeles’s time went from five vears in the mid
80s to just over two years in 1992; and King County, Washington, reduced its
median tort case processing time from 449 days (and 31 percent over lwo years)
in 1987 to 304 days (and 8 percent over two years) in 1992, The development of
proaclive case management programs in Detroit and Seattle, including early
scheduling and strict adherence, was responsible for the reduction m median
times even though no new judges were added. In Los Angeles, the reduction was
achieved by stricler and more effective case management by judges and staff and
by using municipal court judges to hear superior court civil trials.
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