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Abstract

Previous studies of the contingent fee contract between an attorney
and client have relied on several unnecessarily simplistic assumptions.
I revise these assumptions and obtain the following results. First, a
two-tiered, or sliding scale, contingent fee contract has implications in
conflict with those resulting from a simple one-tier contract. Second,
the total caseload of a contingent fee lawyer influences his economic
motives and may reduce the welfare of some or all of his clients. Fi-
nally, the sliding scale contract can explain previous empirical findings
comparing outcomes between cases involving contingent fee lawyers
and those involving hourly fee lawyers.

1 Introduction

The contingent fee contract for compensating lawyers has been the focus of
much interest over many years. Its use is almost exclusively on the plaintiff’s
side, and it is reported that for tort cases in the United States such a contract
is used by over 90 percent of the plaintiffs.! Contingent fees are believed by
many to lead to excessive litigation — too many plaintiffs and their lawyers
pursuing meritless cases hoping for a big payoff. Some articles, however,
contend that this claim neglects the self-interest of the lawyer.?2 Among

*I thank Steve Garber for his generous time and thoughtful advice. For partial financial
support I thank the Helena Rubinstein Foundation.

! James S. Kakalik and Nicholas M. Pace, Costs and Compensation Paid in Tort Liti-
gation, R-3391-1CJ, 1986, The RAND Corporation, Santa Monica.

?Kevin M. Clermont and John D. Currivan, Improving on the Contingent Fee, 63
Cornell L. Rev. 529 (1978); Thomas J. Miceli and Kathleen Segerson, Contingent Fees



the benefits cited most frequently are that contingent fees 1) provide the
maximum incentive to lawyers to put out their best efforts to win; 2) allow
for the provision of "low-cost’ legal service to the poor because it typically
involves little or no up-front investment by the client; and 3) accommodate
the transfer of some litigation risk from a risk averse client to a risk neutral
attorney.? In addition, contingent fee lawyers might better serve their clients
than their hourly fee counterparts by reaching preferred settlements without
trial, because ”the lawyer can claim in negotiations that her client will insist
on trial, regardless of cost, unless he receives a significant offer.”*

Several important assumptions are common to most previous studies of
the contingent fee contract.® These include:

A Competitive Market for Lawyers Competition among lawyers
is an assumption frequently invoked but often without much justification.
Schwartz and Mitchell describe how contingent fee lawyers might compete
for business by varying the size of their fee share.® Similarly, Hay’s search
to determine ”what value of [fee percentage] would emerge in a perfectly
competitive market” depends on the existence of a market in which that

for Lawyers: The Impact on Litigation and Accident Prevention, 20 J. Legal Stud. 381
(1991); and James D. Dana and Kathryn E. Spier, Expertise and Contingent Fees: The
Role of Asymmetric Information in Attorney Compensation, 9 J.L. Econ. & Org. 349
(1994). In general, these authors argue that an hourly or fee-for-service contract may
let more weak cases go to trial because unethical lawyers can profit more by misleading
ill-informed clients.

3Miceli and Segerson, supranote 2, at 381; and Terry Thomason, Are Attorneys Paid
What They’re Worth? Contingent Fees and the Settlement Process, 20 J. Legal Stud. 187
(1991), at 187-188.

4Samuel R. Gross and Kent D. Syverud, Getting to No: A Study of Settlement Nego-
tiations and the Selection of Cases for Trial, 90 Mich. L. Rev. 319 (1991).

*Dana and Spier, supra note 2; Miceli and Segerson, supranote 2; Daniel L. Rubinfeld
and Suzanne Scotchmer, Contingent Fees for Attorneys: An Economic Analysis, 24 Rand
J. Econ. 343 (1993); Alison Watts, Bargaining through an Expert Attorney, 10 J.L. Econ.
& Org. 168 (1994); Bruce L. Hay, Contingent Fees and Agency Costs, 25 J. Legal Stud.
503 (1996); Murray L. Schwartz and Daniel J. B. Mitchell, An Economic Analysis of the
Contingent Fee in Personal-Injury Litigation, 22 Stanford L. Rev. 1125 (1970); Patricia
Munch Danzon, Contingent Fees for Personal Injury Litigation, 14 Bell J. Econ. 213 (1983);
Earl Johnson, Jr., Lawyer’s Choice: A Theoretical Appraisal of Litigation Investment
Decisions, 15 Law & Soc’y Rev. 567 (1980-81); William J. Lynk, The Courts and the
Market: An Economic Analysis of Contingent Fees in Class-Action Litigation, 19 J. Legal
Stud. 247 (1990); Thomas J. Miceli, Do Contingent Fees Promote Excessive Litigation?
23 J. Legal Stud. 211 (1994); Geoffrey P. Miller, Some Agency Problems in Settlement,
16 J. Legal Stud. 189 (1987).

6Schwartz and Mitchell, supra note 5.



fee share can be varied.” Danzon points out, however, that ”contingent fee
percentages [between 1950 and 1980] were remarkably stable” and argues
that lawyers do not actually compete by lowering their fee shares.®

Distinguishing Between Settlement and Trial Outcomes Most
authors assume that cases either all settle or all go to trial.® Such an as-
sumption, however, limits the scope of analysis by assuming away the dis-
continuity between settlement and trial, the choice between which is itself
a litigation decision. An immediate consequence of this single-outcome as-
sumption is that most authors ignore the existence of differences in fee share
between settlement and trial, which lead to the creation of a two-tiered, or
sliding scale, contract that normally pays the attorney a higher percentage
if the case goes to trial.l?

Screening Weak Case Filings versus Screening Weak Trials At
least some of the confusion over whether contingent fee contracts encourage
or discourage ’litigiousness’ may have to do with what authors mean by
’frivolous lawsuits.” This problem is compounded by the fact that the client
and the lawyer may not agree on all litigation decisions.!! There are, in

"Hay, supra note 5, at 508.

8Danzon, supra note 5. Analogizing to the real estate market, Danzon posits compe-
tition among contingent fee lawyers as occurring not on the basis of the contingent share
alone, but in terms of netrecovery, as determined by a combination of the fee percentage
and the gross overall recovery.

®Lynk, supranote 5, at 251; Hay, supra note 5, at 506; Rubinfeld and Scotchmer, supra
note 5, at 345; Miceli and Segerson, supra note 2, at 383; and Johnson, supra note 5, at
585.

1°One of the few exceptions is Miceli, supra note 5. Johnson, supra note 5, at 586,
also points out the prevalence of this arrangement, and similar discussions of disposition-
dependent variations in fee arrangements are in Danzon, supra note 5, at 221; James
S. Kakalik, Elizabeth M. King, Michael Traynor, Patricia A. Ebener and Larry Picus,
Costs and Compensation Paid In Aviation Accident Litigation, R-3421-1CJ, The RAND
Corporation, Santa Monica, 1988; James S. Kakalik, Patricia A. Ebener, William L.F.
Felstiner, Gus W. Haggstrom and Michael G. Shanley, Variation in Asbestos Litigation
Compensation and Expenses, R-3132-1CJ, The RAND Corporation, Santa Monica, 1988;
and James S. Kakalik, Patricia A. Ebener, William L.F. Felstiner, and Michael G. Shanley,
Costs of Asbestos Litigation, R-3042-1CJ, The RAND Corporation, Santa Monica, 1983.

'Miller, supra note 5, observes that by making the lawyer a part-claimholder in the
award from litigation, the contingent fee contract creates a mutual agency problem be-
tween the client and the lawyer which affects both the compensation and the deterrence
goals of lability rules. The debate over who controls the case, and who knows what, is
reflected in the diversity of assumptions employed by different authors. Rubinfeld and



fact, two stages at which a contingent fee lawyer may screen a case: first,
when the lawyer is deciding whether to accept the case, and second, when
deciding whether to pursue settlement or trial. Contingent fee lawyers may
indeed be able to screen frivolous case filings, but once they have accepted
a case they may not be able to screen weak trials. Most authors focus only
on screening at the filing phase and do not allow for a two-stage screening
process. This reflects the fact that most authors do not distinguish between
settlement and trial outcomes.

Accordingly, I believe that a more refined interpretation of ’litigiousness’
is warranted. What most authors characterize as litigiousness, namely the
excessive filing of unmeritorious cases alongside meritorious ones, I define as
filing litigiousness. The situation where a case that offers a strong possibility
of being settled is in fact pursued all the way to trial for some reason, I define
as trial litigiousness. Throughout this article my focus is on the latter.

A Single-Caseload Contingent Fee Lawyer Most authors assume
implicitly that a contingent fee lawyer is only working on a single case at any
time.!? Most lawyers, in fact, work on several cases concurrently, although
each case may be at a different stage of development. Even if a lawyer does
work primarily on one case at a time, he presumably still has to engage
concurrently in other activities like developing new clients.!®

This article relaxes these assumptions and presents three results. First, in
section 2, I demonstrate that a sliding scale contingent fee contract yields im-
plications over trial litigiousness that differ from those with a simple one-tier

Scotchmer, supra note 5, examine two instances of asymmetric information: one where
the client is better informed than his attorney about the quality of the case, and the other
where the lawyer is better informed about his own abilities than potential clients. Miceli
and Segerson, supra note 2, at 384, share some of the same informational concerns as
Rubinfeld and Scotchmer, namely that ”the plaintiff might initially withhold certain facts
of the case that bear on the plaintifi’s actual damages so that the lawyer will accept the
case.” In contrast, Dana and Spier, supra note 2, at 350, assume that the lawyer is better
able to determine the quality of the (potential) client’s case and argue that the lawyer’s
intervention cuts down on the volume of frivolous litigation. Watts, supranote 5, explicitly
models the three-way interaction among the plaintiff, his lawyer and the defendant. Her
model focuses primarily on how the range of contingent fees that is mutually beneficial to
both plaintiff and his attorney depends on the stakes of the case.

123chwartz and Mitchell, supra note 5, at 1150-51 discuss multiplicity of cases but only
implicitly in relation to a lawyer’s preferences over risk.

!*Furthermore, according to Hay, supranote 5, at 513-514, efforts expended on activities
indirectly related to casework may be costly enough to nullify any rents earned in litigation.



contract. In the presence of the settlement vs. trial choice — and depending
on who is in control of the litigation — a one-tier contingent fee contract
appears to fuel greater trial litigiousness than an hourly contract. However,
when the one-tier contract is replaced by the more prevalent two-tiered ar-
rangement, some indeterminacy is introduced which undercuts the results
with the one-tier contract.

Second, in section 3, I illustrate the importance of considering the trade-
offs that a contingent fee lawyer can make across the cases in his caseload.
I establish that a profit-maximizing lawyer maximizes his hourly earnings
with a caseload of more than one case, and show that the settlement vs. trial
decision for each case can be influenced by the relative value to the lawyer of
that case in comparison to others. This clarifies and confirms an argument
of Johnson that has not received much attention.!* My analysis also indi-
cates that single- and multiple-caseload contingent fee lawyers might make
different decisions when given the same case.

Finally, in section 4, I argue that the results from the previous sections
serve to explain the empirical findings by Kritzer et al. and Trubek et al. of
discrepancies in attorney time investment between cases litigated by contin-
gent fee lawyers and those handled by hourly fee lawyers.1®

My analysis is formulated within the divergent expectations framework
of Landes, Posner and Gould.!® It is most similar in approach to the work
of Miller and that of Miceli.'” However, while Miller employs a single,
outcome-neutral contingent fee share, I show that the disposition-dependent
fee structure is crucial to introducing indeterminacy in the minds of both
client and counsel. Miceli uses a zero economic profit condition — based
on the competitive market assumption — to derive equilibrium settlement

1 Johnson, supra note 5, sketches several models that he hypothesizes can serve as
alternative ways to think about the behavior of lawyers. In particular, Johnson argues
that a contingent fee lawyer is motivated to maximize his hourly return because he has
to allocate a limited number of hours to a multitude of cases and also wants to obtain
the highest overall return possible for himself. This idea is also alluded to in Herbert M.
Kritzer, William L.F. Felstiner, Austin Sarat and David M. Trubek, The Impact of Fee
Arrangement on Lawyer Effort, 19 Law & Soc’y Rev. 251 (1985), at 253.

®Kritzer et al., supra note 14; and David M. Trubek, Austin Sarat, William L.F.
Felstiner, Herbert M. Kritzer and Joel B. Grossman, The Costs of Ordinary Litigation,
31 UCLA L. Rev. 72 (1983).

1Wiliam M. Landes, An Economic Analysis of the Courts, 14 J. Law & Econ. 61
(1971); Richard A. Posner, An Economic Approach to Legal Procedure and Judicial Ad-
ministration, 2 J. Legal Stud. 399 (1973); and John P. Gould, The Economics of Legal
Conflicts, 2 J. Legal Stud. 279 (1973).

"Miller, supra note 5; and Miceli, supra note 5.



and trial fee shares for the attorney. I assume instead that the outcome-
dependent fee shares of the lawyer are negotiated between him and the client
prior to the lawyer’s acceptance of the case, and therefore that the fee shares
are exogenous parameters to the case.

2 The Impact of the Sliding Scale Contract on
the Alignment of Client and Lawyer Prefer-
ences

Assume two parties are engaged in a legal dispute. Let

& = plaintiff’s estimate of the probability
of victory at trial;

&4 = defendant’s estimate of the probability
of plaintiff win at trial;

S4 = defendant’s settlement cost; and

Cy = defendant’s trial cost.

Both parties are assumed to be risk neutral and to be in agreement on the
size of the potential trial award J. I also assume that plaintiff and defendant
incur no litigation costs other than fees paid to their lawyers.

Consider first the perspective of the defendant, whose characteristics
remain constant throughout my analysis. Loss from settlement is the settle-
ment bid B plus settlement costs Sy, while the expected loss from trial is the
expected trial award £;J plus the cost of going to trial Cy. The defendant’s
maximum bid is that which makes him indifferent between settlement and
trial,

Bmaa: = é.dJ + Cd - Sd- (1)

2.1 The Hourly Fee Client’s Perspective

Suppose the plaintiff is an hourly fee client who has complete knowledge of
his lawyer’s labor input, as well as procedural control of the litigation.'® Let

181 do not consider the scenario with an hourly fee lawyer in control of the litigation
because it is widely hypothesized that in such a situation the lawyer will simply prolong
the case as much as possible: see supra note 2. Most authors, however, also believe that in
practice such actions are bounded by non-economic considerations, like maintaining one’s
professional reputation.



H, = the lawyer’s required time for a settlement; H. = the time needed for
trial; w = the (hourly) opportunity cost of the lawyer; and assume H; < H,.
The client’s minimum ask for a settlement will be

Afnin zpr_w(Hc_Hs)) (2)

because the plaintiff’s reward from settlement net of legal fees, if he asks for
Al is A" — wH,, while the net expected reward from trial is §J — wH,:
therefore the minimum settlement demand just equalizes the net reward
from the two outcomes.

If Afnm < Bpar then settlement is possible and assumed to occur, oth-
erwise the litigants are assumed to proceed to trial. A sufficient condition
for trial can be rewritten as:1®

w(H.~ Hy) +Cq — Sa 3)
; )

This inequality tells us that trial is the result of a difference in opinions
regarding the likelihood of plaintiff victory at trial, as represented by the
left hand side (LHS) of (3), and that trial is more likely to occur when J is
large or w(H, — Hs) + Cyq — Sy is small.

§p_fd>

2.2 The Contingent Fee Client’s Perspective

Suppose instead that the plaintiff has hired his lawyer on contingency. The
percentage fee shares from settlement and trial, respectively, are é; and
O, and assume és < .. The plaintiff’s shares of the settlement and trial
awards, respectively, are then (1—4,)A and (1 -4.)&pJ, so that his minimum
settlement ask is

. 1-4,
min — (1 _ 65 )&)J (4)
The sufficient condition for trial now becomes
1-46, Cq— 54
— _— 5)
(1 _ 65 )fp €d > J ( )

Compare (5) with (3). The right-hand side (RHS) has unambiguously
decreased in magnitude because of the absence of direct litigation costs
incurred by the client; but the LHS has also shrunk since §; < ..

George Priest and Benjamin Klein, The Selection of Disputes for Litigation, 13 J.
Legal Stud. 1 (1984).



2.3 The Contingent Fee Lawyer’s Perspective

Assume that the contingent fee lawyer also has an hourly opportunity cost
of w; that he must invest L, hours to settle the case or L. hours to go to
trial; and that Ly < L.. The net profits to the attorney of settling for A’
and going to trial, respectively, are

s = 6,A' —wL, and (6)
e = 68:&pJ —wL; (7)

so his minimum ask to settle, if he were in control, is that which just equalizes
ws and m.:

A = (Eygs - Wle=Ls) ®)
s s
The sufficient condition for trial here is
R w(Le —L,)/ds+Cq— S,
()6 — & > e Lot Caz 5 )

In contrast to inequality (5) where we saw both sides of the expression grow
smaller in magnitude relative to (3), this time we see increases on both sides.
The cause of the increase in the LHS here is the same as the cause of the
decrease in the LHS of (5): the difference in fee share between settlement and
trial. As for the RHS, the cost differential to the lawyer between going to
trial and settling is w(L.— Ls)/&s. The numerator is obviously the difference
in the outcomes in terms of the lawyer’s cost of time, but the presence of
the 6, term in the denominator magnifies the value of this difference. This
is because the profit-maximizing lawyer equates only his share of the suit
proceeds to the opportunity cost of his time, so the effective cost of pursuing
the case to trial is his additional time cost multiplied by the reciprocal of
the fee share.?0

Proposition 1 Under a one-tier contingent fee contract the client is more
likely to prefer trial to settlement than either his lawyer or an otherwise
equivalent hourly fee client. Under a two-tiered contract, however, the dif-
ference in fee share between settlement and trial dampens the difference in
trial preference between the client and his lawyer.

2®Danzon, supra note 5.



This is clear from inequalities (3), (5) and (9). A one-tier contract (8, =
d:) makes the contingent fee client (attorney) prefer trial over settlement
more (less) than the hourly client, because only the RHS in (5) decreases
and only the RHS in (9) increases — while the LHS in both inequalities
remain unchanged. This creates departures from inequality (3) that are
unambiguous in direction. With a two-tiered contract, however, the presence
of the disposition-dependent difference in fee share attenuates the changes
in inequalities (5) and (9).

These results indicate that the possibility of a contingent fee contract
inherently encouraging trial litigiousness is real, but only in the context of a
one-tier contract: in the absence of a sliding scale contract the client clearly
exhibits greater preference for trial than his lawyer does. When a sliding
scale contract is introduced, however, such trial litigiousness is mitigated
and the preference of the client in relation to that of his lawyer can go
either way.

The difference in preference for trial has to do with a corresponding
difference in the stance over settlement: if §, = &, then

Ao =67 > g = L) gt (10)
because L, < L. by assumption. Collapsing down to a single fee share
leaves the contingent fee lawyer always preferring a lower minimum demand
for settlement than his client.

These results are illustrated graphically in Figures 1 and 2, which plot
the minimum asking sums AS, and A! ; as functions of the trial award
J. In Figure 1, where &§; = 4., we see that the client’s function and the
lawyer’s function are parallel to each other and the client’s minimum ask is
always higher than that of his lawyer regardless of J. Consequently there is
no intersection between the client’s minimum ask and that of his attorney.
In Figure 2 we have §; < 4., and here we see that the client and his lawyer
can agree on a minimum settlement ask at the point where their functions
intersect.

If AL, > AS,;. then trial is more likely to be the result of the lawyer’s
actions than those of the client, but if Al . < AS . then the converse is true.
Otherwise, for the J such that the two functions intersect, the contingent
fee lawyer’s preference for trial is perfectly aligned with that of his client.
This occurs when

14,
(

1—3,

56 ¢ s
)57)*] = (z)pr - w(L—(SsL’)'




which can be rewritten as

w(l.—L,) 6. -3,

& 1-0, (1)

This contrasts with earlier results like those of Miller, who obtains more
clear-cut implications about competing incentives between attorney and
client but relies on a single fee share across settlement and trial outcomes.?!
Miller does allow that the sliding scale approach could be used to equalize
the returns to the contingent fee lawyer from different stages of the case,
but argues that it remains ”at best a rough corrective.”?? Furthermore, he
hypothesizes that even a finely tuned sliding scale could not guarantee that
a settlement amount mutually acceptable to both attorney and client would
be found. My results suggest, however, that perhaps an acceptable amount
cannot be found without such a contract.

3 Cross-Case Tradeoffs by the Contingent Fee
Lawyer

Assume now that a contingent fee lawyer is concurrently involved in IV cases.
Wherei=1...N, let

the maximum possible trial award for case 7 if victorious

time invested by lawyer in case i

N~ S S
i

the total amount of time that the lawyer is

willing to spend on all N cases

Suppose that the lawyer has a production function A;(L;) for each case that
determines how much recovery is possible, and that he alone is responsible
for determining each L;. For all 7 assume A, > 0; AY < 0; and 4; — J; as
L; — oo. Figure 3 illustrates an example of this kind of production function.

I introduce the lawyer’s choice of case disposition as follows. For case
i, assume that there is a number L,; such that if L; > L, then the lawyer
proceeds to trial with case i; otherwise, the lawyer chooses to settle the case.
In other words, L; is the boundary value that separates the settlement wvs.
trial choices. Suppose for now that the lawyer contracts with the sth client

'Miller, supra note 5.
2Miller, supra note 5, at 201-202.
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for a single fee share §; regardless of case outcome. The lawyer’s profits from
the ¢th case, if he invests L; hours, is

mi(Li; 6;) = 0;Ai(Li) — wL;. (12)

Define mp to be any activity where the lawyer is seeking new clients and
which has an expected reward of w per hour invested; then 7y soaks up
any hours left over from casework. For his complete caseload, the profit
maximization problem can be described as:

N
Max 7 = Zm(L,-)
=0

N
subject to ZL,- =T
=0

At the optimal allocation of lawyer hours, we have:

dA dA A
Sl = 522 — =‘5Nﬁ'

0L, 0L, (13)

This closely resembles the budget-constrained, expected total sentence length-
maximizing prosecutor of Landes.?2 Ceteris paribus, the lawyer allocates

more resources to cases where the payoff is greater — at the margin where

A;(+) is most responsive to inputs of L;. Since the profitability of his over-

all caseload is what drives the contingent fee lawyer’s time investment in

each case, whether or not L; exceeds L,; and hence the decision to settle or

try depends in part on the case’s profitability in relation to his remaining

caseload.

To extend this formulation to the two-tiered contract, suppose that the
lawyer agrees with each client on two separate fee shares, J,; if case 7 settles
and d; if the case goes to trial. This creates a discontinuity in each of the
lawyer’s production functions A;(-) at L; = L. This is a more difficult
problem mathematically, but the intuition remains the same: each of the
lawyer’s hours will go to that case where the marginal value of the last hour
invested is highest.

How does the behavior of the hourly fee-maximizing, multiple-caseload
lawyer compare with that of the single-caseload lawyer? In the framework
of section 2, if the multiple caseload lawyer succeeds in convincing one of his

#3Landes, supra note 16.
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clients to settle for a sum A™, then his net hourly return is (§;A™ —wL,)/Ls.
If the case goes to trial, the net expected hourly return is (6.&,J —wL.)/Le.
The minimum settlement ask which makes the lawyer indifferent between
the two outcomes is therefore

=)

L
[ A Y k) 14
min = () FG (14)
and the sufficient condition for trial is

‘sc s -
GG - &a > 252, (15)

c

If §; = 4., then
c LS m
Amin = fp‘] > (L_)gp‘] = Amin' (16)

This is illustrated in Figure 4: under a one-tier contract, for all possible
values of the trial award J, the hourly rate-maximizing contingent fee lawyer
is always willing to settle for a smaller sum than his client, and thus client-
attorney minimum settlement amounts never meet (except at the origin). In
a two-tiered contract, however, the client and the multiple caseload lawyer
can agree when

-6 0c\ Ly
(=6 = (R

which can be expressed as

Z = (). (1)
c c 1+ 7 Us

Proposition 2 With a one-tier contract, an hourly rate-mazimizing con-
tingent fee lawyer cannot be expected to invest any more time in preparation
for trial over what he would invest for settlement. With a sliding scale con-
tract, the lawyer invests enough additional time to justify the higher fee share
for trial.

This is obvious because if §. = J; then equation (17) collapses to L; = L..
Only when &, < 6. can we also expect L, < L.: the larger fee share §, post-
trial provides an incentive to the plaintiff’s lawyer to try the case rather
than settling and earning the smaller share §,. Also note that, because

min and A7 . both pass through the origin, in order for the client and

min

12



the multiple-caseload lawyer to agree, either their functions must coincide
or else their only meeting point is the origin. Equation (17) provides the
necessary condition for coincidence of the two functions. From this we can
immediately derive:

Proposition 3 When an hourly rate-mazimizing, multiple-caseload contin-
gent fee lawyer’s preferences are aligned with those of one of his clients, he
plays no role in restraining that client’s trial litigiousness.

4 The Sliding Scale Contract as a Possible Ex-
planation for Some Empirical Findings

Studies by Trubek et al. and Kritzer et al. have found mixed results from the
Civil Litigation Research Project (CLRP) concerning whether contingent fee
lawyers spend less time on a case than would an hourly fee lawyer with an
equivalent case.?* While their results are not statistically significant, Trubek
et al. and Kritzer et al. find an ”effort gap,” namely that contingent fee
lawyers reported spending less time than their fee-for-service counterparts on
small cases but more time on large cases. The authors offer no explanation
for the existence of this gap, but one can be found in the sliding scale contract
with single-caseload lawyers.
Recall that the hourly fee client’s minimum ask for a settlement is

At =&J —w(H. - H,),
and that of the single-caseload contingent fee lawyer is

) w(Le— L)
Lo Ze _ \e 8]
Amin - (53 )gp*] 55 .

If we assume that the population of hourly fee lawyers who profit from their
clients’ ignorance is small, then we can assume that for the most part A* .
represents the hourly fee lawyer as well as his client.?> When viewed as
functions of J, A" . and Aim-n are both linear functions with a negative
intercept, and under a sliding scale contract (8, < &,) Al,;, is steeper than
Al . In addition, if we assume that H, is comparable in magnitude to L,
and H,. to L., then we can also conclude that the two functions most likely

2 Trubek et al., supra note 15; and Kritzer et al., supra note 14.
25See supra notes 2 and 18.
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cross each other, in much the same way that A! . and A¢ ;. do in Figure
2: this is illustrated in Figure 5.

The outcomes described by Kritzer et al. and Trubek et al. can be ex-
plained by the crossing of functions in Figure 5. When the potential trial
award is small, the contingent fee lawyer is willing to settle for less than a
similar hourly fee lawyer; but as the magnitude of the potential trial award
rises, the contingent fee lawyer is driven to demand an increasingly greater
settlement amount. If, as I assumed in section 3, the ask is an increasing
function of the number of hours invested by the lawyer, then there is ob-
viously a direct correspondence between hours invested and the settlement
ask. The higher slope of the single-caseload contingent fee lawyer’s ask
function fits with the observation that ”the level of effort of contingent fee
lawyers goes up at a faster rate as the level of stakes increases than that of
hourly fee lawyers[,]” as well as the comment that ”[contingent fee lawyers
appear to be highly sensitive [emphasis added] to the potential productivity
of their time and are less affected by craft-oriented factors.”26

5 _Conclusion

In this article I have discussed several assumptions that are common in the
analysis of the contingent fee contract, and I have demonstrated some of the
potential pitfalls that lie in making those assumptions. My analysis yields
several conclusions. First, going from a one-tier contract to a sliding scale
contract does not appear to be a simple matter of extrapolation. In some
ways it is not surprising to find that the two-tiered contract has the kind
of impact on the decisions of the parties involved as shown predicted here.
After all, such an arrangement is akin to the concept of quantity discounts,
whereby the per-unit price of a purchased item depends on the quantity
procured. Two kinds of discounts can be envisioned: all units discounting,
whereby the price is lowered for all units purchased, and incremental quan-
tity discounting, where successive price decreases apply only to marginal
units. In a contingent fee contract, though, the client is faced not with a
discount but a premium. Going to trial presumably takes more time than
settling a case; but going to trial also means that the client must pay a
higher rate for every (hourly) unit of service consumed.?”

26Kritzer et al., supra note 14, at 271.
*"Conversely, from the lawyer’s point of view, it might be argued that he is offering a
discount to the client in order to be hired.

14



Second, this paper establishes that predictions about the behavior of a
contingent fee lawyer must consider his caseload. Unlike previous authors
who emphasized the case screening role of the contingent fee lawyer, some
of my results suggest that a multiple-caseload contingent fee lawyer perhaps
plays no role in screening weak trials.

Finally, the results lend support to the possible existence of an ’effort
gap’ between contingent fee lawyers and hourly lawyers. It appears that
the gap suggested empirically is a natural outgrowth of differences in the
settlement decisions of the two types of lawyers.

15
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