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The Institute for Civil Justice

The Institute for Civil Justice, established within The Rand Corporaiton in
1979, performs independent, objective policy analysis and research on the
American civil justice system. The Institute’s principal purpose isto help make
the civil justice system more efficient and more equitable by supplying policy-
makers with the results of empirically based, analytic research.

Rand is a private, non-profit institution, incorporated in 1948, which
engages in nonpartisan research and analysis on problems of national security
and the public welfare.

The Institute examines the policies that shape the civil justice system, the
behavior of the people who participate in it, the operation of its instrtutions, and
its effects on the nation's social and economic systems. Its work describes and
assesses the current civil justice system; analyzes how this system has changed
over time and may change in the future, evaluaies recent and pending reformsin
it; and carries oul experiments and demonstrations. The Institute buildson a
longtradition of Rand research characterized by an interdisciplinary, empiri-
cal approach to public policy issues and rigorous standards of quality, objectiv-
iy, and independence. '

The Institute disseminales the resuits of its work widely to state and federal
officials, legislators, and judges, to the business, consumer affatrs, labor, legal,
and research communities, and to the general public.
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Foreword

Jury verdicts are among the most hallowed symbols of the Ameri-
can approach to civil justice. They are also extremely influential, both
in shaping the substance of the law and in levering the settlement
behavior of the vast majority of civil litigants who, in the light of their
perceptions of what wou!d occur if the case were to be heard by a jury,
elect to drop or settle the matter at some stage short of verdict. Fur-
ther, they are the most easily acquired of all data on civil justice
outcomes. Tt seems to follow that these data would long since have
been carefully compiled and analyzed.

To the contrary, comprehensive reporting of civil jury verdicts is, in
fact, done only within the confines of some metropolitan areas. It re-
flects no attempt to standardize the reporting format across areas,
and, befare the pioneering work of Rand’s Institute for Civil Justice,
the results accumulated over the years had never been coded or sub-
mitted to computer-aided analysis in an attempt to discern trends or
compare results in different areas. Thus, although nearly everyone
agrees that twentieth century legal practice has put more and more
power in the hands of juries, as opposed to trial judges, the nation's
informational cupboard has been nearly bare of hard facts about how
juries have actually behaved during the eventful decades just past.

In 1982, the Institute published its first contribution to the filling of
this void—a report and analysis of jury verdicts in the state and fed-
eral courts operating in Cook County, Iilineis (i.e., Chicago and its
immediate environs) during the two decades ending in 1979. This sec-
ond report in our jury verdict series not only extends coverage to an-
other major metropolis—the City/County of San Francisco—but also
presents our first comparative analysis of jury actions in one area and
those in another. For the first time in the history of civil justice re-
search, this work makes it possible for both scholars and policymakers
to review and compare two decades of civil jury activity in comparable
cases in the federal and state courts in two of the country’s most ac-
tive jurisdictions.

i



The particular jurisdietions compared offer myriad opportunities to
test tenets of conventional wisdom. Do heartland jurors really behave
differently in similar cases from jurors in California? Has one group
been systematically more generous? Has either systematically altered
the balance between verdicts for the plaintiff and those for the de-
fense? Do the courts in Northern California—the birthplace of such
doctrines as strict product liability and compensability of loss of con-
sortium—reflect this frontier thinking in higher awards in product
liability or other kinds of cases? Did an explosion in average jury
awards really fuel the medical malpractice “crisis” in both places dur-
ing the mid-1970s? Does the revealed experience of California, which
adopted a rule of comparative negligence in 1975, presage the effects
likely to be experienced in Cook County, which adopted the same rule
in 19817

The comparisons made possible by the two studies also begin to
reveal whether some of the major findings of the Cook County study
may reflect national trends. Does the San Francisco experience con-
firm, for example, that, despite the common impression of increased
pressure on the civil docket, the annual rate of civil trials hasg de-
creased significantly over the last 20 years? Is there confirming evi-
dence that median awards have fallen whereas average verdicts have
been driven up sharply because of the influence of a few large awards?
Do small auto cases continue te dominate the docket, or has there
really been a significant national rush of ¢ivil rights and other mat-
ters that have begun to reduce that dominance? Has the increased
prominence of punitive damage claims actually translated into sub-
stantial effects upon the size of verdiets? :

Once again, our capacity to shed light on all of these matters has
been greatly facilitated by the cooperation of the publisher of a regu-
lar review of verdicts, in this ease the journal Jury Verdicis Weekly,
which provided summaries of the results of more than 5,000 San
Francisco area jury trials held over a 21-year period ending in 1980.
The techniques applied to code and analyze the data are the same as
those used on the Cook County material, except that California’s
adoption of the doctrine of comparative negligence permitted the cod-
ing of additional data about the apportionment of fault among the
parties. Taken as a whole, this is the largest base of comparable data
on jury behavior that has yet been compiled. We at the Institute are
excited both by the rich lode of policy-relevant information that has
already been extracted and by the even richer potential for further
revelations as the data are subjected to more refined analysis.

Followers of the work of the Institute can expect to see many more
studies drawing on this data base, as well as concerted attempts to



extend it to other jurisdictions. The building of living data bases—
bodies of data that can be regularly updated and studied te discern
current trends—is among the highest of our priorities. The jury ver-
diet information is an excellent case in point. The reader may be cer-
tain that mining and maintaining this unparalleled research resource
is and will remain among the long-term efforts to which we are most
committed.

Gustave H. Shubert
Director, The Institute for Civil Justice






Executive Summary

California courts have a reputation for being generous to persons
who bring lawsuits for their injuries and losses. Judges in that state
have repeatedly developed legal doctrine extending plaintiffs’ rights
to recovery, and California juries seem to give big awards. This report
examines jury trials in the City and County of San Francisco and
compares the outcomes of those trials with jury decisions in Cook
County, Illinois (Chicago), another major jurisdiction that we studied
previously (Peterson and Priest, 1982). The report also provides initial
information about how jury trials in San Francisco were affected by
California’s change to a comparative negligence rule in 1975,

Changes in the types of cases tried to juries and differences between
the two jurisdictions limit the conclusiens that we can draw from com-
parisons until we have conducted further, planned analyses. As a re-
sult, this report describes trends in jury frials and verdicts and raises
hypotheses about our findings. We have not usually attempted to test
the hypotheses suggested in this report, nor have we attempted to
explain our findings about trends and differences among types of law-
suits. These subjects are part of our continuing research (see, e.g.,
Peterson, 1983; Chin and Peterson, 1983). It should also be noted that
the relatively small number of cases decided by juries, such as those
described in this report, de neot necessarily reflect all civil claims; per--
haps more than 95 percent of filed lawsuits are either settled or
dropped without reaching trial. Although cases tried to juries
undoubtedly influence settlements, we cannot be certain that the
trends and patterns described here ure representative of those for
cases that are settled, The Institute for Civil Justice is conducting
other research on the relationship between verdicts and settlements.
This report examines only the verdicts of civil juries, the most central
decisions. '
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METHODOLOGY

As with our study in Cook County, we collected data about jury
trials from a jury verdict reporter, Jury Verdicts Weekly, sold by sub-
scription to lawyers and insurance companies. We obtained detailed
information abeut the parties, their claims, settlement offers and de-
mands, the timing and types of legal actions, and the outcomes of
5,300 trials in the San Francisco County Superior Court and the U.S.
District Court for the Northern District of California. These data
cover about 85 percent of all jury trials in those courts between 1959
and 1980. Our analyses of Cook County trials were based on 6,000
cases tried in the Law Division of the Cook County Circuit Court and
the U.S. District Court for the Northern District of I'lineis.! The data
were coded into computer-readable form by law students working
under the direction of one of the authors of the present report and
Professor George Priest of the Yale Law School.

The statistical analyses in this report describe aggregate trends for
all civil jury trials and for ten separate case types:

Automobile accidents.

Common carriers’ liability for injuries to passengers.
Property owners’ liability to tenants, guests, and trespassers.
Street hazard liability for obstructions or negligent design or
maintenance of roads or sidewalks.

Workers’ injuries on the job.

Intentional torts (i.e., assault, discrimination, and false ar-
rest).

Professional malpractice.

Product liability.

Contracts or business toris.

Miscellaneous actions.

TYPES OF TRIALS

There are far fewer trials in San Francisco courts (usually between
200 to 300 per year) than in Cook County—well under one-half as
many. But there were similar trends in recent years toward fewer
trials in both jurisdictions. Also, in both jurisdictions there was a

IThis is a sample of one-fourth of }l automobile and commeon carrier trials and 100
percent of all other trials reporied by the Cook County Jury Verdict Reporter. The
comparison does nol include cases tried in the Municipal Division of the Cook County
Cireuit Court, the limited jurisdiction stale court, since we had no information for the
comparable court in San Francisco.



growing concentration of trials for several types of cases (malpractice,
contracts/business, product liability, intentional tort, worker injury,
and miscellaneous) that we identify as high-stakes case types—cases
that typically involve greater personal injury or economie losses and
result in larger awards (Peterson, 1983). All high-stakes types other
than worker injury trials increased in frequency during the 1870s,
whereas all low-stakes case types {(auto accident, injury on property,
common carrier, and street hazard) decreased in number. Sixty per-
cent of all jury trials in San Francisco courts dunng the 1970s in-
volved high-stakes case types, up from 35 percent in the 1960s. The
Cook County trend was similar, but throughout the period a lower
propoertion of trials in the jurisdiction involved high-stakes case types
(from 19 percent in the 1960s to 32 percent in the 1970s).

The types of cases heard by juries in the two jurisdictions have
become less similar. During all the years we studied, at least six out
© of ten jury trials in Cook County involved automobile accidents; by
the late 1970s less than 40 percent of jury trials in San Francisco
involved auto accidents. Trials of intentional tort—particularly civil
rights claims—were the fastest growing portion of the San Francisco
caseload. By the late 1970s one in every eight trials involved a
claimed intentional tort. Jury trials of intentional torts did not in-
crease appreciably in Cook County; they accounted for between 4 and
6 percent of trials throughout the entire period.

Trials of workplace injury claims were also much more frequent in
San Prancisco—the second most frequent type of civil case, with 15
percent of trials. In comparison, by the late 1970s worker injury
claims were raised in fewer than 7 percent of Cock County trials. Qur
continuing research is exploring this difference, examining, for exam-
ple, whether there may be more trials of workplace injuries in San
Francisco because California did not frequently adjust workers com-
pensation benefits for inflation. _

In both jurisdietions, trials involving contract and business disputes
became increasingly important, accounting for 6 percent of all trials
in Cook County and 11 percent of all trials in San Franciscc during
the late 1970s. Such trials were rare during the early 1960s, when
they accounted for less than 1 percent of all trials in Cock County and
less than 3 percent in San Francisco.

COMPARISON OF JURY VERDICTS

We discovered that despite the special reputation of California’s
courts, most of our earlier findings about Cook County courts also
apply to jury trials in San Francisco:



e In almost half of all trials, plaintiffs win no money (43 per-
cent of trials where liability is contested).

e Most trials involved small or moederate economic stakes: 25
percent of awards in San Francisco are less than $8.000, half
are under $21,000.

e After adjusting for inflation, the size of most awards by San
Francisco jurors was the same in the late 1970s as in the
early 1960s. Awards increased in the early 1970s but then
fell in the second half of that decade.

& Tew verdicts involve extremely large sums of money, but mil-
lion dollar awards have become more frequent in both San
Francisco and Cook Counties. By the late 1970s almost half
of all money awarded by San Francisco juries and 40 percent
by Cook County jurors went to the 2 percent of plaintiffs who
received million dollar awards.

® The average award doubled in the 1970s in both jurisdictions.
But the only reason for this increase in San Francisco was
the growing frequency and size of awards near or over $1
million.

Plaintiffs in San Francisco jury trials won more often than those in
Cook County—59 percent compared with 52 percent. And San Fran-
cisco plaintiffs received larger awards—both the typical {median} and
average awards were about 40 percent greater than in Cook County.
The median award in San Francisco was $21,000 compared with
$15,000 in Cook County; the average was $84,000 compared to
$61,000 (all dollar amounts are adjusted for inflation and shown in
1975 dollars).

These differences in trial outcomes might reflect a different mix of
cases in the two jurisdictions, i.e., perhaps cases reaching juries in
San Francisco involved stronger issues of liability and more serious
losses. We found, for example, that a greater proportion of trials in
San Francisco involved high-stakes types of cases that often produce
large awards. These high-stakes cases more often involved serious in-
juries and also resulted in larger awards for the same injury (Peter-
son, 1983).

When we leok at each specific type of case, awards were not always
greater in San Francisco, In fact awards were larger in Cook County
than in San Francisco for three high-stakes case types—10 to 20 per-
cent greater for worker injury and contract and business disputes and
over twice as large for product liability cases.

While the greater frequency of high-stakes cases in San Francisco
can at least in part explain the larger awards in that Jurisdiction, it



does not explain why plaintiffs won a larger proportion of cases in San
Franciseo. In both jurisdietions, plaintiffs’ chances of winning varied
markedly for different types of cases, ranging from victories in two
out of every three worker injury trials to only one of three malpractice
trials. But for all types of cases (other than street hazards) plaintiffs
in San Francisco won a larger proportion of trials. The difference was
the greatest in product liability trials; San Francisco plaintiffs won 54
percent of those trials; Cook County plaintiffs won only 40 percent.

Similarly, California’s adoption in 1975 of the comparative negli-
gence rule cannot explain differences in the proportion of trials that
plaintiffs won. Plaintiffs won more often in San Francisco than in
Cook County both before and after that legal change in California
(Illinois adopted comparative negligence in 1981, after the period
studied here).

We are continuing to explere why San Francisco plaintiffs fared
better in jury trials as we compare how different legal rules, plaintiff
losses, liability issues, and the identity of parties influenced jury ver-
dicts in each jurisdiction. At present, we can neither conclude nor rule
out the possibility that in similar cases San Francisco juries were
more generous to plaintiffs than were Cock County juries.

TRENDS IN LIABILITY

Trends in liability differed between the two jurisdictions. Plaintiffs
in Cock County generally fared better in recent years than they had
previously—the proportion of plaintiff victories increased for eight
types of cases and remained constant for the other three. The trends
were mixed in San Francisco. Plaintiffs won an increasing proportion
of trials for six types of cases, but changes for two types—automobile
accidents and injuries on property—were greatest after 1875, prob-
ably reflecting the impact of comparative negligence. On the other
hand, San Francisco plaintiffs won a smaller proportion of trials for
four other types of cases.

Changes for several specific types of cases were strikingly different
between the two jurisdictions. The greatest change in each occurred
for eontract and business disputes, but the chauges were in opposite
directions. Cook County plaintiffs improved their proportion of wins
by 13 points, from 47 percent in the early 1960s to 60 percent in the
late 1970s. In contrast, San Francisco plaintiffs lost 18 points, from 74
percent to 56 percent. Cook County plaintiffs were increasingly sue-
cessful in product liability trials (from 29 percemt to 40 percent),
whereas their counterparts in San Francisco became less successful



(from 57 percent to 52 percent). But in contrast, San Francisco plain
tiffs fared comparatively better in automobile accident cases. The pro
portion of wins by Cook County plaintiffs in automobile accideny
trials remained constant, near 50 percent during the 1960s and 1970s,
while the proportion of plaintiff wins increased by 5 percent in San
Francisco between 1960 and 1975 and by another 10 percent after
comparative negligence was adopted in 1975. These different trends
might reflect differences in legal changes in the two states, differences
in how jurors in the two cities changed the way they decided liability
issues, or differences in the way lawyers and litigators reached deci-
sions about whether to settle or try cases.

TRENDS IN AWARDS

While trends in liability differed, trends in the size of awards were
generally similar. The size of large awards increased greatly even
after we adjusted for inflation, but the sizes of small and medium
awards changed little in either jurisdiction.

The size of the largest awards (the top 10 percent) more than dou-
bled in each jurisdiction. This increase occurred earlier in San Fran-
ciseo, between the early 1960s and the early 1970s. The value of the
90th percentile then remained constant in San Francisco during the
Iate 1970s. The increase in Cook County began later in the 1960s, five
years after the increase began in San Francisco, but the value of ihe
largest awards then continued to increase throughout the 1970s.

The average award doubled in each jurisdiction, but again the in-
crease began about five years earlier in San Francisco. In fact, the
average increased primarily because of the sharp increases in the
amounts of the largest awards. Only big cases increased in value—
there was no lasting change in the size of medium or small awards In
either jurisdiction after adjusting for inflation. The median remained
constant during the entire 20-year study peried in Cook County. In
San Francisco, the median increased 40 percent from the early 1960s
to the mid-1970s (from $19,000 to $27,000), but then fell to its original
value by the end of the 1970s.

One trend was identical in San Francisco and Cook Counties—mil-
lion dollar cases continued to become more frequent and larger, even
after we adjusted for inflation. Million deliar awards remained rare,
occurring in only 1 or 2 percent of cases that plaintiffs won even in the
late 1970s. But their increased frequency and size means that million
dollar verdicts account for a larger proportion of all money won by
plaintiffs.



Between 1975 and 1979, 48 percent of all money won by San ¥ran-
cisco plaintiffs was awarded in 13 cases with verdicts over a million
dollars. During the same period, million dollar awards accounted for
40 percent of all money awarded in Cock County. In contrast, during
the 1960s miltion dollar awards (i.e., cases that had an adjusted value
of one million dollars but that might have been for an amount of
$300,000 or $400,000 at the time) represented well under 10 percent
of all money awarded in both jurisdicticns.

These cnormous awards had a great impuct on Lthe average and on
defendants’ exposure. The average award in San Francisco doubled
during the first half of the decade and remained constant in the late
1970s. This happened only because awards that were near or greater
than a million dollars increased in size. Medium (50th percentile),
large (75th percentile), and very large awards (90th percentile)
remained at a constant value during the early 1970s, and medium
and large awards actually decreased in the last half of that decade.
Even while the value of most cases was mederating, the increasing
size of these higgest awards increased the risks of litigation for defen-
dants and the potential value of awards for seriously injured plaintiffs
who were willing to take that risk.

THE SIZE OF AWARDS FOR DIFFERENT CASE TYPES

Within each jurisdiction the size of awards varied greatly among
different types of cases. The range was wider in Cook County: Product
Jiability awards in Cook County were the largest of any case type in
either jurisdiction—half were over %110,000—and automobile acci-
dent awards in Cook County were the smallesi—hall were under
$11,000,

In San Francisco malpractice trials produced the largest awards:
Half were over $75,000 and the average was $280.000. The average
malpractice award rose steadily, increasing over 500 percent from the
early 1960s to the late 1970s. Again, this increase occurred only be-
cause a few trials produced increasingly large awards. The size of the
typical (median) malpractice award fell steadily during the 1970s.

In our earlier analysis of jury trials in Cook County, we found such
an extraordinary increase in the size of malpractice awards during
the early 1970s that it could reasonably be characterized as a mal-
practice crisis. It 1s not so clear that trends in San Francisco can be
characterized in the same way. Although the average tand extraor-
dinarily large) awards increased markedly for malpractice cases in
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the early 1970s, this trend occurred before and continued after the
early 1970s. Both the number of trials and the proportion of cases that
plaintiffs won reached peaks during the early 1970s, so that total
awards doubled from the previous five-year period. But these trends
can also be found for other case types in San Francisco during this and
other periods in the 1960s and 1970s. If jury trials for malpractice
cases produced a crisis in the early 1970s, then other areas of litiga-
tion seem also to have undergone criges.

In fact, trends in awards for most other high-stakes case types were
similar to those for malpractice—the averages increased markedly be-
cause of the increasing size of large awards, but the value of the medi-
an award increased little. This is seen most dramatically for
intentional tort awards. The median for intentional torts remained
near $20,000 during the entire 20 years, and the average remained
between $60,000 and $70,000 until the late 1970s. Then a few very
large awards raised the average to over $300,000 during the late
1970s and raised the average to $180,000 over the entire 20-year pe-
riod. These few extraordinary awards, together with the growing
number of intentional tort trials, increased total awards by 700 per-
cent between the early 1970s and the late 1970s. The few very large
awards are not typical of most intentional lort cases, but they indicate
the exposure to extraordinarily large awards that exists in those
cases.

While the size of product liability awards increased sharply in both
jurisdictions, throughout the period that we studied the outcomes for
product liability cases differed so sharply between Cook County and
San Francisco as to suggest that different kinds of cases were being
tried in each jurisdiction. Product liability cases in Cook County were
high risk for both sides: Plaintiffs usually lost, but when they won,
awards were generally large. Trials in San Francisco seemed to In-
volve a lower risk to both parties: Plaintiffs won over half of the trials,
but awards were much more moderate—less than half the size of
those in Cook County. In our continuing work we will explore how
product liability cases differ between the two jurisdictions——differ-
ences in outcomes may reflect differences in cases reaching juries be-
cause parties make different decisions about settling or trying
cases—or how differences in law influence outcomes—California
plaintiffs might be more successful because, unlike plaintiffs in H-
linois, they do not have to prove that products were unreasonably
dangerous.

The biggest difference in trends between the two jurisdictions oc-
curred for worker injury trials. While trends in Cook County were
becoming increasingly favorable to injured workers, plaintiffs suing
for on-the-jcb injuries did not fare nearly as well in San Francisco 1n



recent years. After adjusting for inflation, the average worker injury
award in San Francisco increased by only 37 percent between the
early 1960s and the late 1970s, less than for any other type of case in
San Frapcisco. In Cock County the average worker injury award in-
creased by over 200 percent. The median award increased by one-
fourth in San Francisco, but by over 200 percent in Cook County. And
trends for liability were also in opposite directions in the two jurisdic-
tions. Plaintiffs won fewer cases in San Francisco, whereas those in
Cook County were increasingly successful.

THE EFFECTS OF COMPARATIVE NEGLIGENCE

The study describes changes in San Francisco jury verdicts after
California adopted the comparative negligence rule in 1975, but with-
out further analyses we can draw only limited conclusions. Some
types of lawsuits more frequently involve issues of comparative negli-
gence {ie., injury on property, worker injury. product lability, au-
tomobile accident, and common carrier). The number of jury trials for
each type of case that frequently involves issues of comparative negli-
gence declined after 1975, but the number of trials increased or
remained constant for other types of cases. This suggests that com-
parative negligence might have made it easier for parties to compro-
mise and settle claims. But it also means that our comparison of trial
outcomes under contributory and comparative negligence can provide
only preliminary information about the effects of the change on jury
decisions.

Observed differences in trial outcomes could reflect either changes
in the way jurors decide cases under the new legal doctrine or else
changes in the types of cases reaching juries. Our present analyses
suggest that the change to comparative negligence had only a modest
impact on trial outcomes, perhaps because jurors were already apply-
ing the principle of comparative neghgence before the law changed.
Only 1n trials involving automobile or common carrier accidents did
we see the expected change of increasing liability but smaller awards.

The study suggests that the form of comparative neghigence adopted
by a jurisdiction might make little difference. California tand [hinois
in 1981, after the period studied here) adopted pure comparative neg-
ligence: Plaintiffs can recover even if they are primarily responsible
for their own injuries. Few trials would have changed if California
had adopted rules used in other states denying recovery to plaintaffs
who were 50 percent ar more than 30 percent responsible for their
injuries. San Francisco jurors found lew plaintif{Ts to be more than half
responsible for their own ipjuries.



PLANS FOR THE FUTURE

Our continuing research will attempt to explain differences in out-
comes between the two jurisdictions and changes in each over time.
We have already examined how plaintiff injuries (Peterson, 1983) and
the characteristics of plaintiffs and defendants influence jury deci-
sions in Cook County (Chin and Peterson, 12383). We are comparing
our findings in Cook County with similar analyses for San Francisco
to better understand how trials and jury decisions differ between the
two jurisdictions. We are also examining liability issues raised in tri-
als in each jurisdiction and jury decisions about those issues.

These analyses provide an analytic background for identifying how
jury decisions have been changed by changes in law, such as the
change to comparative negligence in each jurisdiction and the effect of
different standards of liability in product liability, work injury, and
commor: carrier cases. We can also get better insights about how the
different laws in Illinois and California determine the kinds of cases
reaching jury trial and affect jury decisions in those cases: Does li-
linois’ structural work act change the kinds of defendants sued by
injured workers and their chances for recovery? Do differences in
legislative updates to workers compensation benefits influence the
type of trials and opportunities for recovery in each state?

Through these studies of jury trials we will attempt to increase our
understanding of how this critical institution in our civil justice sys-
tem functions and how well it serves our expectations about justice.



Acknowledgments

Our study of civil juries draws upon the careful work over twenty
years of Kenneth Raymond, publisher of Jury Verdicts Weekly, and
Max Sonderby, publisher of the Cook County Jury Verdict Reporter.
We are grateful for their help and interest.

Judge Ira A. Brown, Jr., presiding judge of the San Francisco
County Superior Court, and Fred Whisman, Executive Officer of that
court, took an interest in our work and helped us verify the complete-
ness of reporting by Jury Verdicts Weekly.

Qur colleagues made this research possible, Contributions by
George Priest have heen essential throughout, from suggesting jury
verdict reporters as sources of data, through design and administra-
tion of the data collection, to data analysis and evaluation, Patricia
Ebener playved a critical role in designing and implementing the data
collection. Daniel Relles solved problems of management and analysis
of our complicated data. Audrey Chin and Paul Ilonig repeatedly
assisted with data analysis and preparation.

Others within The Institute for Civil Justice contributed to the
regsearch in many ways. Guslave . Shubert and Stephen J. Carroll
made this work possible through their direction of the Institute.
They have continuously supported and encouraged our work,

The actual data collection and coding were ably done by ten law
students: Ralph Armijo, Scott Engelhard, Michael Futterman,
Jerrilavia Jefferson, Kenneth Kutcher, Nina Kwan, Jay Levitt, Owen
Matsuraga, Richard Normington, and Lois Owensby. Linda Ford
helped keep track of the data collection.

Peggy Thomas and Lance Barrett provided helpful criticism and
suggestions in their review of this report, doseph Tougnay, Burton
Weitzenfeld, David Bower, James Mullens, Al J. Cone, and Benjamin
Guiney reviewed and commented on earlier drafts. We value their
suggestions and hope that we have responded appropriately.

Patricia Bedrosian, Janet Deland, and Jeanne Heller handled the
editing, Alyce Raphael produced the report and kept us on our toes.

b






Contenis

FORBEWORD . e iii
EXECUTIVE SUMMARY .. ... s vil
ACKNOWLEDGMENTS ..ot xvil
FIOURE S ...ttt e xxi
TABLES e xxiil
Section
I INTRODUCTION ... .. 1
JI. OVERVIEW OF CIVIL TRIALS ... .................... ;)
The Mix of Civil Jury Trials ....................... .. 5
Liability Verdicts ... ... ... .. oo 10
The Size of Plaintiff Awards ... ... ... ... ... 11
Total Money Awarded ... ....... . .. .o 16
[II. TRENDS IN CIVIL JURY TRIALS AND VERDICTS ... 19
The Mix of Civil Jury Trials ....... ... .. ... ... 19
Liability Verdiets ... . . ooriiiin 23
Size of AWATAS .. ..o v 26
Awards for Specific Case Types ................ ... .. 30
Total Money Awarded .......... . c.ooooioia s 33
V. EFFECTS OF COMPARATIVE NEGLIGENCE .......... a7
V. TRENDS FOR SPECIFIC CASE TYPES ................ 50
Malpractice Cases ... ... oot 50
Product Liability ... e 54
Contracts/Business Cases .. ... ... ... ot 56
Intentional Tort Cases .. .. o 60
Worker Injury €Cases .. ... 63
Automobile Accident Cases .. ... 66
Common Carrier Cases ... ..overeereinrinneeenn. 69
Injury on Property Cases .. ... ..., 71
Street Hazard CASES . ..o erre i 73



VI, CONCLUSIONS .. e e 75
Appendix
A DATA COLLECTION: SOURCES AND

METHODOLOGY ... .. .. . 79
B. DATA COLLECTION FORMS .. ... .. ... ... ... ...... 89

BIBLIOGRAPHY ... ..o e 91



Figures

16.

17.

18.

19.

Types of Civil Jury Trials, 1960-1979 ... ... ... ... ..
Distribution of Verdicts in 8an Francisco and Cook Coun-
tles, 1960-1979 ... ... ...
Median Awards for Specific Case Types, 1960-1979 ... ..
Expected Awards for Specific Case Types, 1960-1979 .. ..
Total Number of Civil Jury Trials, 1960-1879 . ......
Growth in High-Stakes Cases, 1960-1979 ..............
Proportion of Plaintiff Victories, 1960-1979 ............
Awards, Long-Term Trends, 1960-1979 ... ...........
Trends in Million Dollar Verdicts, 1960-1979 ... .... ..
Average Awards, Long-Term Trends, 1960-1979 ... .....
Total Awards, 1960-1979 ... ... ... ... ... ... ... ..
Growth in Awards for High-Stakes Cases, 1960-1979 .
Comparative Negligence Increased Awards by at Most 20
Percent ... .. e
Comparative Negligence Decreased Awards by at Most 10
Percent .. ... . e
Comparison of Trends in Number of Case Types in Which
Comparative Negligence Is Frequently or Infrequently an
Issue: San Francisco, 1960-1980 .. ... ....... ... ... ...
Comparison of Trends in Proportion of Plaintiff Victories
in Case Types in Which Comparative Negligence Is Fre-
quently or Infrequently an Issue: San Francisco, 1960-
T80 e
Comparison of Trends in Median Awards in Case Types in
Which Comparative Negligence Is Frequently or Infre-
guently an Issue: San Francisco, 1960-1980 ... ... ....
Comparison of Trends in Average Awards in Case Types
in Which Comparative Negligence Is Freguently or Infre-
quently an Issue: San Francisco, 1960-1980 . ...........
Long-Term Trends for Medical Malpractice Trials, 1960-
980 e

12
15
16
20
22
24
28
29
30
34
36

39

40

42

44

45



20.

21.

22,

23.
24.

25,

26.

27.
Al

Long-Term Trends for Product Liability Trials, 1960-
1980
Long-Term Trends for Contracts and Business Tort Trials,
1960-1980 . ...
Long-Term Trends for Intenticnal Tort Trials, 1960-

1080
Long-Term Trends for Worker Injury Trials, 1960-1980 ..
Long-Term Trends for Automobile Accident Trials, 1960-
LG8
Long-Term Trends for Common Carrier Trials, 1960-

1980 L e PP
Long-Term Trends for Imjury on Property Trials, 1960-
1980 L
Long-Term Trends for Street Hazard Trials, 1960-1980 ..
Itlustrative Case Report from Jury Verdicts Weekly

o9

61
65

67



Tables

b2

S Gt Lo

10a.
10b.
11.
12.
13.
14,
15.
Al

A2
A3

Types of Civil Jury Trials ... ... ... ... . ... .....
Types of Civil Jury Trials by Site as a Percentage of All
Civil Jury Trials ... . .
Percentage of Plaintiff Victories by Site ... ... .. ..
Size of Plaintiff Awards by Site .............. ... ... ...
Size of Plaintiff Awards in San Francisco County ... . ..
Total Awards in Civil Jury Trials by Site as a Percentage
of All Money Awarded . ........ . ... ... ... .. ...,
Trends in the Types of Civil Jury Trials in San Franeisce
COUNLY . e
Trends in the Proportion of Plaintiff Victories for Specific
Case Types in San Francisco County ............... ...
Trends in the Size of Plaintiff Awards in San Francisco
Count Y ..
Trends in Median Plaintiff Awards in San Francisco
High-Stakes Cases ...... ... .. .. ... i i e
Trends in Median Plaintiff Awards in San Francisco Low-
Stakes Cases « . ... . i e
Trends in Total Awards in San Francisco County .......
Frequency of Comparative Negligence in Case Types .. ..
Plaintiffs’ Share of Responsibility ... ... ... ... ... ...
Types of Business and Contract Actions in San Francisco
County, 1960-1979 . .. .. .. .. .. e
Trends in the Number of Intentional Tort Trials, by Type,
in San Francisco County, 1960-1979 .. .. ... ... ... ...
Comparison of Civil Jury Verdicts Included in JVW and
Reported by the San Franciseo Superior Courts ... ... ...
Characteristies of Trials Not Reported by JVW ... .
Forms Required for an Illustrative Complex Case .......

*xili

11
13
14
17
21
25

26

80






I. INTRODUCTION

Decisionmaking by our legal system is fragmented and often un-
predictable. Under our federal system we have 51 diflerent jurisdic-
tions with 51 different sets of laws. Within each of these jurisdictions,
final decisions about many lawsuits are made by juries—ordinary citi-
zens who have little or no experience wiih the legal system and who
decide only one case.

The right of each state to make its own laws and a litigant’s
right to a jury trial are cornerstones of our political and legal systems.
However, those rights spread the responsibility for legal decisions so
widely that decisions are difficult to predict. Worse, decisions might
be inconsistent and even capricious.

Concern about how juries decide civil claims has led us to study jury
decisions in Cook County, Illinois, over a 20-year period (Peterson and
Priest, 1982, Peterson, 1983; Chin and Peterson, 1983). Our compari-
sons of verdicts within that jurisdiction reveal some reasons for con-
cern. We found that the amount of money plaintiffs receive depends
upon who the parties are {Chin and Peterson, 1983} and what caused
their injuries (Peterson, 1983). But, reassuringly, we also found that
decisions by different juries are stable and generally consistent.

We are continuing to study jury decisions in Cook County, but a
study of juries in one jurisdiction leaves important gquestions unan-
swered: How do decisions by jurors in Chicago compare with decisions
by jurors in other jurisdictions? What differences arise because juries
in different jurisdictions apply different laws? This report begins to
explore these questions—as well as those that motivated our original
study of Cook County jury trials—by examining jury decisions in San
Francisco County, Californa.:

Besides adding some generality, analyses of San Francisce jury tri-
als and jury verdicts are important in their own right. San Francisco
is a major city and commercial center. And there is widespread inter-
est in legal decisions in California generally because of its expansion
of tort law and its reputation for generous jurors. There is a sense that
even if juries are reascnable in Chicago, they may not be in Califor-
nia.

In this report, we describe San Francisco jury trials and jury ver-
dicts during the 20-year period from 1960 through 1979, and we com-
pare trends and patterns with those found in Cook County. We begin

IWhich ineludes only the City of San Francisco.
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o address a number of guestions about legal and social policy {more
complete answers will follow in future reports).

Are most trials economically justified? Most civil jury trials in Cook
County produced small awards, often less than what it cost taxpayers
to put on the trial (Kakalik and Robyn, 1982). The amount in dispute
in most Cook County trials was almost certainly less than the com-
bined costs to taxpayers and the parties. What proportion of San
Francisco trials involve such small stakes? Can we resolve these cases
in other, less expensive ways?

Have questions posed to juries changed? Civil jury trials in Cook
County seemed increasingly to involve more complicated factual cir-
cumstances and more difficult questions of value. Is this happening in
San Francisco? Should we be concerned about juries’ competence to
decide complicated cases? Do juries produce narrow and inconsistent
decisions about sensitive issues of public policy (such as: How should
government money be spent? What are proper police practices?)?

Are jury decisions changing? Most awards 1n Cook County
remained stable through the study period. But the size of the largest
awards increased greatly, and awards increased for product liability,
malpractice, and other high-stakes cases. Were there similar in-
creases in San Franciseo? Do these indicate that juries are hearing
cases involving more severe injuries, or that their decisions are
changing?

Do jury decisions differ markedly among jurisdictions? If so, what
problems does this difference create for multistate businesses? Do dif-
ferences create inequities? Do they create incentives for forum shop-
ping?

What changes resulted from adopting the comparative negligence
rule? In 1975, the California Supreme Court substituted the doctrine
of comparative negligence for the old contributory negligence rule.?
Before that decision, plaintiffs were not legally entitled to receive
awards if their own carelessness contributed to their injury. After Li,
careless plaintiffs could receive awards but the amount was reduced
in proportion to their responsibility for their ewn injury. How did this
lega] change affect parties’ decisions to take cases to juries? How did
it change jury decisions?

The descriptions of jury trials and jury decisions in this report begin
to explore these and cther questions about legal and social policy,
while providing basic comparisons between San Francisco and Cook
Counties. In later reports we will explore these questions more
thoroughly as we examine how decisions by San Francisco juries are
influenced by the type and severity of plaintiffs’ injuries, by who the

i v, Vellows Cab Co., 13 Cal. 3d 804, 532 P.2d 1226, 119 Cal. Rplr. 858 (1975



plaintiff and defendant are, and by the nature of the acticns that led
to the plaintiffs’ injuries. We will continue to press our comparison
with decisions by Cook County juries {(cf. Peterson, 1983; Chin and
Peterson, 1983). :

As in our earlier study of Cook County, we obtained our informa-
tion about jury trials and jury decisions from a jury verdict reporting
service—Jury Verdicts Weekly. Since 1959, Jury Verdicts Weekly has
published a newsletter for lawyers and insurance companies contain-
ing short descriptions of all civil jury trials in the San Francisco
County Superior Court and the U.S. District Court, Northern District
of California (which sits in San Francisce)? Each description is
usually from one-half to several pages long and reports the court,
parties, lawyers, disposition, experts, offers and demands, plus a short
description of the disputed incident, claimed bases of liability, and
claimed injuries and special damages (see Fig. A1 in Appendix A).

We checked the accuracy and completeness of Jury Verdicts Weekly
in several ways. We interviewed lawyers and insurance company
claims managers and found that they uniformly recognized the Weekly
hoth as providing accurate descriptions and as comprehensively
covering cases tried to juries. We also compared descriptions of trials
in Jury Verdicts Weekly with descriptions provided by other jury ver-
dict Teporting services.t We found a high degree of comparability
hetween the descriptions provided by Jury Verdicts Weekly and other
reporters. We then compared the number of jury trials reported by
Jury Verdicts Weekly with California and federal court records.
Results suggest that Jury Verdicts Weekly reported at least 85 percent
of civil cases tried to juries.

Jury Verdicts Weekly reported over 5,300 jury trials in the Superior
and U.8. District Courts between 1960 and 1979. We collected data for
all of these cases, using forms that were very similar to those used in
collecting data for the Cook County study. The major changes made
related to collecting additional information about two issues of par-
ticular importance to jury verdicts in California, namely, the degree
of a plaintiff's responsibility for his own injury and the size of awards
for cases involving comparative negligence. As before, we developed
fifty different forms on which we could record detailed information
about the particular factual and legal issues for each case. The data
were recorded by law students working under the supervision of
Professor George Priest of Yale Law Schoel’ By selecting the

*The Weekly also covers other California counties not studied in this research

1These comparisens were made for cases in Los Angeles County, where Jury Ver-
dicis Weekly and five other reporting services deseribe civil jury irials.

SProfessor Priest is a colleague in the development and continuing analyses of these
studies and coauthor of the first report in this research (Peterson and Priest, 1982},



appropriate forms, the coders were able to record information
pertinent for each case. The coding forms are described in Appendix
A

In Sec. 11 of this report we compare characteristics of jury trials in
San Francisco and Cook Counties across the entire 20-year period,
focusing on the mix of cases brought before juries, jury decisions about
the liability of defendants, jury decisions about the size of the awards
to successful piaintiffs, and the total amount of money awarded by
juries. In Sec. III we examine changes over the study period in those
same variables, once again comparing results in the two jurisdictions.
In Sec. IV we discuss the effects brought about by the new compara-
tive negligence rule in San Francisco in the latter half of the 1970s. In
See. V we discuss trends and patterns in both jurisdictions for individ-
ual case types. Finally, in Sec. VI we reconsider basic policy ques-
tions, discuss our conclusions, and raise questions for exploration in
future reports.



II. OVERVIEW OF CIVIL TRIALS

Our data describe approximately 5,300 civil cases that were tried
before juries in San Francisco County between 1960 and 1979—an
average of 265 trials per year. State rather than federal courts pro-
vided the forum for the majority of the procecdings, accounting for 88
percent of all trials. In this section we describe the subject matter of
those trials, the frequency of plaintiffs’ victories, and the size and
total amount of the resulting awards. In addition, we compare the San
Francisco County findings with those (in comparable courts) in Cook
County, Ilinois—a comparison that shows striking similarities be-
tween the two jurisdictions.

We do find some systematic differences: San Francisco juries more
frequently hear product liability, malpractice, worker injury, and
other cases that we describe as high-stakes cases because they more
frequently involve serious injury and economic losses {Peterson, 1983}
and produce large awards (Peterson and Priest, 1982).* San Francisco
jurors find for plaintiffs somewhat more often and make larger
awards to successful plaintiffs. But the differences in jury decisions
are not large. In fact, our results suggest that juries differ only
slightly between jurisdictions. To a great extent, the higher awards in
San Francisco can be explained by the greater frequency of product
liability, malpractice, worker injury, and other high-stakes cases in
that jurisdiction.

THE MIX OF CIVIL JURY TRIALS

Most of the cases that ¢ivil juries heard were concentrated among a
few case types. Table 1 defines the 11 categories we used to describe
cases heard by eivil juries. Table 2 shows the percentage of civil jury
trials in San Francisco and Cook Counties that were litigated on each
ijesue? In San Francisco, automobile accidents alone account for

lOther types of cases also result in some large awards hut less frequently thap case
types that we describe as high-stakes. Also, at least in Cook County, jurors made larger
awards to plaintiffs in worker injury, malpraclice, and product liability cases than to
plaintiffs with similar injuries in other types of cases (Peterson, 19831

2Note that in the table totals sum Lo more than 100 percent because the categories
are not mutnally exclusive; some trials involve more than ene type of claim. For exam-
ple, an automobile accident claimed Lo result from either a driver’s negligence or a
defective automobile is included in both the automobile accidenl and product liability
categories. Analyses using a mutually exclusive categorization did not produce materi-
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Table 1

TyeEs oF Civir Jury TRIALS

Type of Case

Definition

Automobile accident

Common carrier

Worker injury

Injury on property

Street hazard

Professional malpractice

Product liubility

Contracts/business

Intentional tort

Dramshop

Miscelluneous

Liability of drivers, vehicle owners, or
employers ol drivers,

Common carriers’ liability to passenpers
injured on buses, trains, cabs, airplanes.

Employers’, manufacturers’, property
owners’, coemployees’ Hability for workplace
injuries.

Liability for dangerous conditions on private
property.

Government, contractors’, and others’ liahility
for dangerous design, maintenance, or
obstructions on public roads or sidewalks,

Liability {for substandard medical, legal, or
other professional practices.

Manufaclurers’, sclicrs'_, ur utber business
Habtlity to persons injured from defective
products.

Breaches of contract or business torts {e.g.,
fraud, antitrust).

Liability for assault, defamation, or violation
of civil rights (e.g., {alse arrest or
imprisonment, malicious prosecution).

Bars', liquor stores’, individuals® liability
for supplying aleohol to persons who cause
injary while intoxicated,

Property damage, conversion, and other
causes of action,




Table 2

Tyres oF Civil JUrY TRIALS BY SITE AS 4 PERCENTAGE
oF ALL CiviL Jury Triars

San Francisco Cook

Type of Case County County?
Automobile accident 48 61
Worker injury 15 7
Injury on property 13 10
Common carrier 8 5]
Product liability 7 5]
Professional malpractice 7 3
Contracts/business 3 2
inlentional tort 6 4
Sireet hazard 3 3
Dramshop Q 3
Miscellaneous 5 2

Total? 117 106
Total cases 5,300

13,300

peludes trials in the Law Division, Cook
County Circuit Court, and U.S. Federal Court
Data cannot he compared with those reported in
Peterson and Priest (1982}, which also include
trials in the Municipal Division of the Cook
County Circuit Court.

bTotals exceed 100 percent because some trials
involve more than one type of claim. Totals do not
sum because of rounding,

nearly 50 percent of the cases; the next most numerous type of
lawsuit—suits by workers injured on the job—accounts for 15 percent;
and the next—<claims of injuries resulting from dangerous conditions
on private property——accounts for 13 percent. In Cook County, traffic
cases dominate the trial calendars even more strongly, aceounting for
61 percent of all cases. No other case type there accounts for more
than 10 percent of civil trials.

Despite workers compensation systems in each state, a relatively
large proportion of jury trials in both states invelve claims by injured
workers. The number of such trials in Cook County (7 percent of the

ally different outeomes from those described here. The higher sum in San Francisco
indicates that more cases there were brought under multiple theories of liability.



total) is often attributed to Illineois’ structural work act that provides
a basis for recovery for injuries from hazardous scaffolds and a broad
category of other workplaces. ‘Although California does not have a
similar statute, an even larger proportion of jury trials in San Fran-
cisco County (15 percent) involved claims by injured workers. The
number of trials in California has been attributled to inflation and
changes in legal doctrine. Critics of California courts claim that the
“exclusive remedy” of workers compensation has been undercut by the
steady expansion of the dual eapacity doctrine by California courts.
That doctrine allows suits against employers based upon nonemploy-
ment relations with employees, e g., the employee purchased and was
injured by the employer’s defective product.

Some observers feel that injured employees increasingly turned to
the tort system because workers compensaticn payments in California
did not keep up with inflation. In other work, we are currently inves-
tigating the nature of worker injury trials and the effects of changes
in workers compensation schedules in the two states. Our continuing
but preliminary analyses suggest that the dual eapacity doctrine is
not responsible for the large number of trials involving workplace
injuries. Most suits against employers were brought by railroad and
maritime workers suing under federal statutes, the Federal Employ-
ers’ Liability Act (FELA), and the Jones Act. But most injured work-
ers sued defendants other than their own employers—suits not
prevented by the “exclusive remedy” of workers compensation.

Statutory differences between California and Illinots explain the
sharp contrast in the number of dramshop actions (i.e., hability of
hars and liquor stores for injuries caused by intoxicated customers)?
While 3 percent of jury trials in Cook County {over 400 cases! were
dramshop aclions, only four such trials occurred in San Francisco
County.

Owerall patterns in the two counties appear similar; auto accident
cases dominate, whereas every other type accounts for only a small
percentage of trials. However, the pattern of the nonauto accident
trials is significantly different in the two jurisdictions. San Francisco
juries more frequently hear types of cases that involve serious losses
{Peterson, 1983) and produce larger awards: product liability, profes-
sional malpractice, worker injury, contracts and business torts, inten-

34 series of Tllinois statutes, first enacted in 1872, ahrogated the common law rule
that a person who prevides alcohol to someone who is intoxicated is not the proximate
cause of injuries caused by the intoxicated person 1111 Rev. Stat. C43. sect. 135, 19761
Ouly in 1971 did the California Supreme Court reverse this common law rule Veselv v,
Sager 5 Cal. drd. 1531, permitting lawsuits against businesses or individuals who sup-
plied alcohol to intoxicated injurors. With minor exceptions, the California Legislature
restored the common law rule in 1978 (Cal. Bus. & Prof., sect. 25602}, again preventing
this type of lawsuit.



tional torts, and miscellaneous civil actions. In addition to involving
more money, these high-stakes cases may often involve more complex
legal and factual issues, more difficult normative questions, or claims
about defendant actions that are not within the routine experience of
most jurors. Forty-five percent of jury trials in San Francisco County
{and reported in Jury Verdicts Weekly) involved such cases, compared
with only 23 percent of trials in Cook County (Fig. 11

Cook Count San Francisco
Y
Work
Prod. liab. Work inj.
5% % 15%
Malprac. 3% .
Int. 1ort ng' liab.
4% %
Cont.f .
bus.2% v
Misc. 2% %
Int. tort
6%
Dramshop
Cont.f
% bus. 5%
St. haz. 3% Mac:

St. haz. 3%
Comm. carr.
8%
Inj. on prop.
13%
106% 117%

Comrn. carr. 6%

Inj. on prop./
10%

MNota: Tetals sum to more than 100%
because some triais involve
more than gne type of claim.

Fig. 1—Types of civil jury trials, 1960-1979

We cannot explain why these high-stakes cases constitute a larger
proportion of trials in San Francisco. The differences may reflect dif-
ferent frequencies of injuries or particular causes of injuries. For ex-
ample, the greater proportion of eommon ecarrier and fewer
automobile accident trials might reflect greater use of public trans-
portation in San Francisco than in Cook County.? or the greater risk
from cable cars and other common carriers in San Francisco. The
relative frequency of trials might reflect differences in how often

48an Francisco County covers only the central eity: Cook County includes Chicago
and a number of suburban communities.
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injured persons make claims or in the parties’ willingness to settle or
drop cases before trial. Parties might be more or less willing to take
cases 10 trial because they have different expectations about how
jurors might decide cases.® But whatever the cause of these differences
in the type of cases reaching trial, those differences help to explain

why the outcomes of jury trials in San Francisco and Cook County
differ.

LIABILITY VERDICTS

In arriving at a verdict, a jury must first decide if any defendant is
liable to any plaintiff.t If a defendant is found lable, the jury must
then reach a second decision—the amount of money to award—which
we consider in the following subsection. Defendants in San Francisco
County were found liable in 59 percent of all civil jury trials.
However, in 8 percent of trials, juries did not have to decide the issue
of liability. In 6 percent of the cases, defendants admitted their
liability during trial (the parties disagreed only about the issue of
damages) and in 2 percent judges directed the liahility decision. As a
result, when a defendant’s liability was disputed before a jury. the
jury found for the plaintiff 57 percent of the time.”

The percentage of plaintiff victories in San Francisco County varied
considerably by case type (see Table 3). At the two extremes, plaintiffs
in malpractice cases won only a little more than a third of the time.
over the 20-year period, whereas plaintiffs who were injured at work
won almost 70 percent of the time. Plaintiffs in two other types of
cases—automobile accident and contracts/business tort cases—also
won often, over 60 percent of the time. Only in malpractice cases were
plaintiffs winning less than 45 percent of the time.

"Since jury trials represent enly a minute proportion of all civil claims, differences
in settlement practices might resalt in quite difterent cases being tried in the two
jurisdictions. We are comparing differences in injury claims, party charaeteristics, and
liability issues in the jurisdictions in our continuing analyses. Other research at the
Institute for Civil Justice is examining how setilements and settlernent practices are
related to the outcomes of jury trials {Danzon and Litlard, 1882; Priest and Klein. 1983;
Waterman and Peterson, 19811

We could consider the liability question for only 95 percent of the cases, Four per-
cent of trials end in a mistrial and 1 percent do not inclode a Hability decision bui
invalve declaratory judgments or condemnadion actions,

"Although plaintiffs dppdrerltI) win more than half the dhputed trials, in many of
these caszes defendanis do not actively challenge liability, even though they do not
admit it. The proportien of plaintiff wins would likely decrease if we were able to
consider only truly contested cases. Qur survey captured furmal concessions of labili-
Ly las mentioned above:, bul we do not know the number of cases where defendants
simply did not fight Hability.
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Table 3

PERCENTAGE OF PLAINTIFF VICTORIES BY SITE

San Francisco Cook

Type of Case County County
Worker injury 659 64
Contracts/business 66 58
Auto aecident 65 54
Common carrier 60 a5
Miscetlaneous SH 56
Product liability H4 40
Injury on property 18 44
Street hazard 48 54
Intentichal tort 45 41
Malpractice 356 33
All trials 54 22

San Francisco County plaintiffs won more often than their Cook
County counterparis—59 percent in San Francisco County compared
with 52 percent in Cook County (Table 3). With one exception—street
hazard cases—San Francisco County plaintiffs were more successful
in all types of trials. The difference is particularly striking for product
liability trials—plaintiffs won 54 percent of these in San Francisco
courts but only 40 percent in Cook County. San Francisco plaintiffs
also fared considerably better in automobile accident trials. We con-
sider in a later section how California’s adoption of a comparative
negligence rule in 1975 may have contributed to plaintiffs’ greater
success in San Francisco.

THE SIZE OF PLAINTIFF AWARDS

In addition to deciding whether or not liability exists in a case,
juries must decide the amount of money to award plaintiffs if Hability
is found. Payments in the San Francisco County trials we examined
totaled $252 million over the 20-year period, for an average of
$84,000. (All dollar amounts are adjusted for inflation and given in
1979 dollars.) The average in Cook County was only $61,000. How-
ever, that does not necessarily imply that San Francisco County
juries are that much more generous, because juries in the two juris-
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dictions heard a different mix of cases. As we saw, high-stakes cases
that produce larger awards were tried more frequently in San Fran-
cisco. The difference in case mix probahly accounts for over half the
difference in average awards in the two counties. In fact, as we
describe below, Cook County juries tended to award larger sums in
many high-stakes cases than San Francisco Jurles.

Most plaintiffs did not fare nearly as well as the average in either
jurisdiction (Fig. 2). The averages are high because of a relatively
small number of very large awards. In one-fourth of cases in San
Francisco that they won, plaintiffs received less than $8,000 and in
half they received less than $21,000 (Table 4). In only 19 percent of
cases that plaintiffs won did their awards equal or exceed the $84,000
average. Most awards were even smaller in Cook County, where one-
fourth of the plaintiffs received less than $5,000 and one-half less
than $15,000.%

? No hability
40 é I: San Francisca
? Cook County
.
Pl D
y
: |
F ol
g 20 /
/ Median Average
? 2 CC.SF. cc. SF.
ok U 0
o ]
. 7
0 é ' /
5 15 25 50 75 100 105+

Size of verdict {thousands of 1979 dollars)

Fig. 2—Distribution of verdicts in San Francisco and Cook Counties,
1360-1979

3These estirnates are higher than those given in Peterson and Priest (19821, which
repor‘ged data for all trial eourts in Cook County. including the Munieipa) Divisien of
the Circuit Court. The latter court is exeluded here.
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Table 4

S1ZE OF PLAINTIFF AWARDS BY SITE
(T thousands of 1979 dotlars)

San Francisco Cook
Size of Case County County
Small a 5
(25th percentile}
Medium 21 15
{530th percentile)
Large 3 13
{75th percentile]
Extremely large 181 123
{90th percentile)
Averape el Gl

{mean}

Kakalik and Robyn (1982) estimated that the average civil jury
trial in four jurisdictions costs taxpayers between $3,000 and $15,000.
Legal and other expenses probably bring the total costs of trials above
the size of many if not most awards in San Francisco and Cook Coun-
ty. Some of these civil trials involve more than economic issues, that
is, they involve political rights, parties’ reputations, or strongly held
principles. But most trials do not. It is not surprising then that there
is growing interest in developing less expensive ways to resclve many
cases now tried to civil juries.

While most awards were small or moderate, plaintiffs in a few cases
received strikingly large awards. Ten percent of awards in San Fran-
cisco exceeded $181,000 and 1 percent exceeded $1 million. Plaintiffs
in the 31 cases with awards over $1 million received 28 percent of all
the money awarded between 1960 and 1979.

As in San Francisco, a large proportion of the money awarded to
plaintiffs in Cook County was concentrated among a few plaintiffs.
Plaintiffs in cases with awards over $1 million accounted for 24 per-
cent of all money awarded in Cook County. In both jurisdictions there
is a sharp contrast between the bulk of jury trials that produce small
verdicts and the few that award most of the money.

The size of plaintiffs’ awards in San Francisco varied considerably
by case type (see Table 5 for a comparison of medians and averages).
Plaintiffs in auto accident and common carrier cases received the



14

Table 5

SizE OF PLAINTIFF AWARDS IN
San Francisco CoOUNTY

iin thousands of 1879 dallar

Type of Case Median  Average
Professional malpracties 75 280
Worker injury 55 130
Product liability 37 140
Contracts/business 37 160
Miscellanecus 33 110
Street hazard 29 73
Injury on property 21 75
Intentional tort 19 180
Common carkier 18 54
Automobile accident 15 46
All cases 21 84

smallest awards, Half of all awards for auto accident cases are under
$15,000 and half of common carrier awards are under $18,000.
Awards average about $50,000 for both types. Most awards in inten-
tional tort cases were also small—under $20,000—but a few very
large awards raised the average to $180,000, the second largeé,t aver-
age for any type of case. Professional malpractice trials produced the
largest awards: Half exceed $75,000 and those awards averaged
$280,000.

For most types of trials, awards in San Francisco County were
greater than in Cook County {both the median and average). But for
three of the six types of trials that produce the largest awards—the
high-stakes cases—Cook County awards exceeded these in San Fran-
cisco. Figure 3 compares the median awards by case type in the two
jurisdictions. The difference for product liability cases is striking: The
median in Cook County is almost three times that in San Francisco
County. Medians are also greater in Cook County for awards involv-
ing worker injuries and those for breach of contract or business torts.
Only awards in malpractice cases are substantizlly greater in San
Francisco.

Cook County plaintiffs are more successful in these three high-
stakes case types even when we account for plaintiffs’ greater chances
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of winning the liability issue in San Francisco. So far, we have looked
only at the size of awards for plaintiffs who won. The expected award
takes into account both the chances of a plaintiff win and the size of
the award. It is the average award across all trials, including those
with zero awards, that defendants win?® For example, although
professional malpractice cases produce the largest average award in
San Francisco, they are “long shots” on liability; as & result, the
expected award for contracts/business cases is greater.

Figure 4 shows expected awards by case type in both jurisdictions.®
Expected awards are still greater in Cook County for product liability,
worker injury, and contracts/business tort trials. Cook County awards

¥t can also be computed by multiplying the probababity of liability times the aver-
age award.

L0The pattern displayed on that figure justifies our grouping of high- and low-stakes
rase types. ’
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are also greater for street hazard trials. However, the biggest
difference was for intentional torts, because plaintifls won a larger
proportion of those cases in San Francisco and because a few large
awards produced a very high average.

TOTAL MONEY AWARDED

San Francisco County juries awarded a total of $252 million. Most.
{80 percent of the total) reflected compensatery damages. However,
juries did award $24 million (10 percent of all money awarded) in
punitive damages spread over 4 percent of all cases with awards.

Judges intervened occasionally, either on their own or as statutorily
required, to influence the amount of judgment. In a handful of cases
trial judges directed the amount of damages, but the total of those
directed awards was less than $100,000. More often, judges adjusted
jury decisions. They reduced jury awards against defendants by $4
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million in remittiturs and $100,000 in court costs and increased jury
awards to plaintiffs by $1.5 million in additurs (almost entirely from
tripling damages in antitrust cases) and $5,000 in court costs. On net,
judges’ decisions resulted in only a 1 percent (32.6 million} reduction
in what juries would otherwise have awarded.

Of course, these figures do not reflect the impact of appellate courts,
a matter beyond the scope of this study. Appellate court action might
have had an appreciable effect. We know, for example, that the larg-
est award in San Francisco—$10.5 million (when adjusted for infla-
tion)in a libel case— was overturned on appeal. It was eventually
settled for under $500,000.

Just as most of the money is concentrated among a few plaintiffs, so
it is concentrated among a few case types (see Table 6). In both juris-
dictions, trials involving aute accidents and worker injuries account
for over half of the money awarded. In San Francisco all other case
types account for a much lower propertion of awards; professional
malpractice and contractsibusiness tort—the next in line—each ac-
count for cnly 13 percent of total awards. I[Towever, in Cook County
product liability also accounts for a large proportion (19 percent} of
total awards.

Table 6

ToTtaL AWARDS IN CIvIL JURY TRIALS BY SITE AS A
PERCENTAGE OF ALL MONEY AWARDED!

San Franciseo Cool

Twpe of Case County Counly
Automobile accident 30 33
Worker injury 4G 9.4
Professional malpractice 13 3
Contracts/business 13 9
Product Hability 10 19
Injury on property 9 7
Intentional tort 9 3
Miscellaneous £ 3
Commnion carrier B 1
Street hazard s A
Dramshop 0 2
Total uwurds ($ mitlions, 1979 252 104

CTTais ONCERd 100 DOIORT DEVALSE FOIME TTIEE LAVO.NE

maovre than one type of claim.
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Except for the higher proportion of high-stakes cases in San Fran-
eisco, we have found San Francisce and Cook Counties’ civil jury sys-
tems remarkably similar. Substantial differences do appear for a few
case types: For example, product liability trials were high-risk, high-
payoff cases for Cook County plaintiffs but moderate-risk, modest-
payoll cases for San Francisco plaintiffs; a few intentional tort trials
brought extraordinary awards in San Francisco. But the overall pat-
terns are similar. In the next section we look at whether these out-
comes are recent developments or of long standing.



III. TRENDS IN CIVIL JURY TRIALS
AND VERDICTS

State and federal law, legal procedures, and American soctety all
changed in important ways between 1960 and 1979. Thus we were not
surprised to find changes in the types of claims tried o juries and in
how juries viewed those claims. What did surprise us was the
similarity in the trends across jurisdictions. In both Cook and San
Francisco Counties, the proportion of high-stakes cases and awards
grew substantially. The average award more than doubled in each
county, as a result mainly of the sharp increase in the size of big
awards especially those exceeding $1 million (in 1979 dollars). Differ-
ences between San Francisco and Cook County were usually of degree
only. For example, awards in San Francisco grew faster and earlier
than those in Cock County.

I this section we examine the changes in jury decisions in San
Francisco County over the past two decades and compare them with
those in Cook County. We follow the same general outline as in the
preceding section, considering changes in the mix of cases first, then
changes in liability, the size of plaintiff awards, and the total money
awarded. However, we leave for later sections detailed comparisons of
specific case types and examination of the possible effects of the doc-
trine of comparative negligence.

THE MIX OF CIVIL JURY TRIALS

The number of lawsuits tried to civil juries changed markedly from
year to year in San Francisco County, increasing or decreasing by as
much as a third in one vear.! This yearly fluctuation disguised a
long-term trend toward fewer trials. From the early 1960s to the
mid-1970s San Pranciseo courts averaged 290 jury trials per year.
However, beginning in 1974, the number of trials declined for five
straight years to a new low of only 158 in 1978. The number of jury
trials increased in 1979, but only to 210.

lin this section we discuss the number of trials reported by Jury Verdicts Weekly.
This number is a slight underestimate but one that appears 1o be fairly stable for the
years when we can make comparisons with relevant court records {Appendix A). We use
data from Jurv Verdicts Weekly because these data are available fora longer period of
time.

19
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This is similar to the trend we observed in Cook County courts.
Figure 5 compares these trends using & logarithmic scale that high-
lights percentage, or relative, changes.? Both caseloads peaked in the
mid-1960s, then declined during the rest of the period. However, the
Cook County caseload trend began with an upsurge in the early
1960s, and the San Francisco trend ended with a sharp dip. As a
result, Cook County showed a slight overall increase in jury trials per
year, whereas San Francisco County showed an overall decrease.

100G
Cook County
_ 670
g
M
2 400
& San Francisco
@ “~ ST T AN
E \-._\\// \\ / N /-...____‘_/ e \._‘\\
260 I ~ \ ~
E ~ v’ N
3 ~ e
=2 e -
~.
180 -
a0 t ! ! L \ w | | s
1960 1962 1964 1966 1968 1970 1972 1974 1976 1978

Year

Fig. 5—Total number of civil jury Lria_i‘s,- 1960-1979

The overall decrease in San Francisco was not shared by all case
types equally {(Table 7). In fact, the mix of civil jury trials changed in
important ways. In the 1960s almost all trials-in San Francisco in-
volved traditional types of personal injury cases, e.g., auto accidents
or slip and fall; only a few involved contracts or business disputes or
other non-personal injury issues. Most trials continued to Involve is-
sues of personal injuries, but by the late 1970s almost one-fourth of

24 comparison of simple number changes is not meaningful: A drop of 100 trials per
year would amouni to a moderate change in Cook County faround 10 percent) but a
drastic change in San Franciseo County (about 30 percent]. A more meaningful com-
parison is obtained by looking at the percentage changes from year to year. Fresumably
a 10 percent increase in the caseload would have the same significance in each jurisdic-
tion, but that change would amount to about 100 irials in Cook Counly and 30 trials in
San Franciseo County. Thus an equal vertical change in both jurisdietions on Fig. 5
represents an equal percentage change in caseload in each place. )
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trials involved contracts/husiness torts or intentional torts (diserimi-
nation, defamation, or assault). Some intentional torts did involve
personal injuries, i.e., assault, but most of these trials did not.
Intentional tort cases, the fastest growing category, grew almost
fourfold from the least frequent type of case in the early 1960s to the
fourth most numerous in the late 1970s. Contracts/business cases
were the only other type that increased continuously over the four
five-year periods; every other case type, even those with an overall
increase, decreased in the last five years. (We will discuss the possibil-
ity that the comparative negligence doctrine explains these trends in
the next section.) Of those with a decreasing caseload, automobile ac-
cident cases provide a good example. Although that type remained the
most frequent case type, its dominance decreased from over half of all
cases in the early 1960s to a little over a third in the late 1370s.
When we look at these trends in terms of our distinction between
high- and low-stakes cases, we see that all high-stakes case types in-
creased or remained stable in number, whereas low-stakes cases de-
creased. Figure 6 shows the net effect of the rising frequency of most
high-stakes case types (all but worker injury) and the decreasing fre-

Work
inj.
Prod
- Work
San iab. A
Francisco |
Malprac. Prod.
liaty_
Int. tast
Cont.a’bus_. Mk
Risc. prac.
Other
Int.
tort
Gther Misc.
Cont./ bus.
1960-1964 1976-1979
Work
W_on:k prod. -
Cook ni; liab.
County Prod. liab. Malprac.
Malprac. int.
Int. tort tort
Cont.fbus. Cont./
Misc. buis.
Misc
Other Other

Note: Totats sum to more than 100% because some triats involve more than one type of clalm.

Fig. 6—Growth in high-stakes cases, 1960-1979



23

quency of low-stakes cases. During the early 1960s, 35 percent of tri-
als in San Francisco involved high-stakes cases; by the late 1970s, 60
percent of trials involved a high-stakes type of claim. The frequency of
high-stakes cases alse increased in Cook County, but since high-
stakes cases started from a lower base there (19 percent of the case-
load), the final propertion was also lower (32 percent of cases in the
late 1970s).

The types of cases that increased—intentional torts, contracts/
husiness torts, and high-stakes cases in general—often involve more
complicated factual issues or more difficult value judgments than the
more traditional types of cases they are replacing (Peterson and
Priest, 1982). In turn, the greater complexity of these cases increases
the importance of understanding how juries decide cases. Future
analysis of our data may shed some light on how jurers decide difficult
questions and deal with civil litigation that is increasingly complex.3

LIABILITY VERDICTS

As we have noted, juries returned verdicts in favor of plaintiffs in
57 percent of all contested trials between 1960 and 1979 and plaintiffs
won b9 percent of cases. (See p. 10.} This subsection will discuss
the intervening trends. As Fig. 7 indicates, in San Francisce the pro-
portion of civil cases resulting in plaintiff victories kept within a fair-
ly narrow range—ifrom 52 percent {in 1969) to 64 percent (in 1977).
The percentage climbed above the 60 percent mark in two periods—
once briefly in 1965-66 and then for a more extended period, 1971-77.
However, the increasing trend in this recent period was not sustained:
In 1978, the proportion of plaintiff victories dropped to 53 percent and
remained at 57 percent in 1979. As Fig. 7 alsc shows, except for cne
year, plaintiffs won more often in San Francisco County than in Cook
County.*

Trends in liability across all cases were stable in both jurisdictions.
This suggests that there has been little change over the two decades
in jury decisions about liability, But we found in Cook County that a
plaintiff's chances of winning increased for most types of cases. The

Fthe effects of complexiiy on jury decisions can be examined in subsequent analyses
by comparing explanatory models of verdicts in simple cases with modéls of verdicts in
complex cases involving multiple actions and parties. We ean examine how juries re-
solve difficult issues in product liability and other areas of litigation—for example,
whether they are less likely to find manufacturers liable for defecis in products that are
very old, that have been altered, or that were built according to prevailing standards

‘Later studies will explore reasons for the differing long-term means in liability
between the two jurisdictions.
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overall trend was stable because Lhe cuse mix changed. An increasing
proportion of trials invelved types of cases in which plaintiffs had a
low chance of victory (e.g., malpractice) (see Peterson and Priest,
1982). The overall stability in San Francisco also masked changes
that occurred for most case types (Table 8). The proportion of plaintiff
victories increased for six of the ten case types. California’s change to
a comparative negligence rule might have led to the increase for sev-
eral case types (i.e., auto accidents and injury on propertyl. But for
most types the increase occurred before this legal change in 1975,

Trends in liability differed unexpectedly before and after 1975. For
seven types of cases plaintiffs did increasingly well between 1960 and
1974, especially in malpractice, street hazard, and miscellaneous civil
actions. The decrease for the three other types was slight. After 1975,
despite California’s adoption of the comparative negligence rule, the
proportion of plaintiff victories decreased for seven types of cases. Al-
though comparative negligence should have made it easier for plain-
tiffs to win, a plaintiff’s chance of winning inereased only for two case
types. These results might stem from the change in settiement prac-
tice that occurred under comparative negligence, changing the kinds
of liability issues in cases reaching trial (Priest and Klein, 1983). Af-
ter the comparative negligence rule was adopted, parties might have
settled more cases where defendants’ liability was clear, leaving for
trial cases where liability was questionable.
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The trends after 1975 might have had little to do with comparative
negligence; the drop was biggest for contracts and business tort cases,
which rarely raise issues of comparative negligence. In the next sec-
tion we will more fully explore the possible effects of comparative
neglipence.

SIZE OF AWARDS

To understand what has happened to the size of jury awards to
plaintiffs, we must consider the few largest cases separately from the
vast bulk of small and moderate awards. As we have seen, a small
number of awards account for a large proportion of all money awarded
to plaintiffs. These large awards strongly influence the value of the
average (mean) award and produce trends in the average that do not
apply to most cases. To examine what happened to the bulk of cases 1n
San Francisco, we look at changes over time in the size of small, medi-
um, large, and very large awards (i.e., those at the 25th, 50th, 75th,
and 90th percentiles).

We see the same trends in the size of awards that we saw for jury
decisions about liability {Table 9). The trends in awards steadily in-
creased until the mid-1970s and then reversed, decreasing since 1975.

The pattern was the same for all but the largest cases. The value of
the typical {median or 50th percentile) award increased 40 percent

Table 9
TRENDS IN THE SIZE OF PLAINTIFF AWARDS IN

8an Francisco County
tIn thousands of 1979 dollars)

Exiremely
Small Medium Large Large
Cases Cases Casges Cases
{25Lh (50th {7hth {90Lh Average
Years percentile) percentile} percentile) percentile) [medn)
1960-G4 9 19 16 1098 49
186G5-63 s 15 53 147 61
1870-74 10 27 84 236 105

1975-79 6 19 64 236 130

1960-79 8 21 59 181 84




between 1960 and the mid-1970s (from $19,000 to $27,000) and then
returned to its original level by the end of the 1970s.* The trend was
similar for large awards (75th percentile) although the value of those
cases did not return to their 1960s level. The value of small awards
(the 25th percentile) fell to their lowest level in the late 1970s after
remaining stable during the first 15 years. However, the largest
awards (i.e., the 90th percentile) increased in value from 1960 to 1975
and then remained at their high levels in recent years. At the end of
the 1970s, the value of large awards (the top 25 percent) remained
greater than in earlier years, but most awards were no greater than
during the early 1960s.

Figure 8 compares trends in San Francisco and Cook Counties for
small, large, and very large awards, using smoothed curves to high-
light the leng-term trends.® The pattern in Cook County was different
from that in San Francisco: In Cook County, the size of awards
increased across a mueh narrower range of cases. Substantial
increases occurred only for extremely large awards. Also, awards in
Cook County did not decrease in size after 1975 as they did in San
Francisce. This suggests that California’s change to the comparative
negligence rule may have reduced awards in San Francisce (we
examine this more closely in the nexti section).

One trend was identical in both sites—million dollar cases con-
tinued to become more frequent and larger. Figure @ shows the trends
in both jurisdictions in the proportion of cases that exceeded $1 mil-
lion (in 1979 dollars). That figure also shows what proportion of all
money awards went to plaintiffs in cases with million dollar awards.
In San Francisco, during the 1960s only five cases had an adjusted
value of $1 million, 0.8 percent of all cases in which plaintiffs received
an award.” During the 1970s, 26 cases produced awards exceeding $1
million, and by the late 1970s these were 2.3 percent of all cases that
plaintiffs won.

The number of million dollar verdicts in San Francisco was about
evenly split between the first and last half of the 1970s, but the size of
these largest verdicts continued to grow. During the 1960s, the total
amount of money awarded in million dollar verdicts represented only
8 percent of all money. This grew to 30 percent during the early

5Dgllar values were adjusted for inflation, using the consumer price index, and are
shown in 1979 dollars.

8The data are smoothed by averaging the number of trials across overlapping five-
year periods to produce a “running average.” Thus, the percentage for each year repre-
sents an average of data for that year, the two previous years, and the two following
years.

"Juries did not award $1 million for any of these cases. The value exceeded 31
millien only after we adjusted for inflation. A San Francisco jury first awarded 1
million in 1973.
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Note: Curves display “running averages,”” i.e.,
statistics calcutated for successive,
overlapping five—year periods.
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Fig. 8—Awards, long-term trends, 1960-1979

1970s. Now the few million dollar cases account for nearly half of the
money awarded by juries (48 percent) in the late 1970s.

Million dollar cases constituted a smaller proportion of cases and
awards in Cook County, but not by much. By the end of the 1870s,
juries awarded a million dotlars or more in 1.4 percent of cases with
plaintiffs’ verdicts. These awards make up 40 percent of all the money
awarded by juries in the late 1970s. And the trends in the two juris-
dictions are almost identical.

Trends for these large awards are responsible for the sharp increase
in the average award. Growth in the average awards in both jurisdie-
tions was erratic—in San Francisco it sometimes doubled or fell to
half in successive years in the 1970s. One or two “block buster”
awards (verdicts well over $1 million) created these changes. But we
can see long-term trends by examining the running average that sup-
presses short-term fluctuations. As Fig. 10 shows, the average award
in San Francisco did not increase in the early 1960s or after 1975. But
between 1965 and 1975 the average award more than doubled. At
first—between 1965 and 1970-the growing average reflected the in-
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Fig. 9—Trends in million dollar verdicts, 1960-1979

creased value of most awards in San Francisce. But, as we have seen,
the size of most awards, even those of the 90th percentile, did not
increase in the 1970s (Fig. 8) when the average award grew the most.
It was only because of the growing number and size of a few extraor-
dinarily large awards—those near or above $1 million—that the aver-
age award increased in the early 1970s (Fig. 9). And the continuing
growth of these extraordinary awards maintained the average, even
though the value of almost all awards decreased after 1975 (Fig. 8). In
the late 1970s, the average remained level as the few extraordinarily
large verdicts compensated for declining awards in most cases.

Figure 10 compares the long-term trends in San Francisco and Cock
Counties. Since 1960, San Francisco County averages have exceeded
those in Cook County although trends in average awards in the two
jurisdictions have generally paralleled each other. During the first
years we studied, awards were relatively stable in both jurisdictions.
This stability lasted longer in Cook County, during the entire decade
of the 1960s. The slight decrease in the early 1960s was made up by a
slight increase later in the decade. In both jurisdictions this period of
stability was followed by a pericd of rapidly rising averages. Finally,
both trends leveled off in the late 1970s.
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Mote: Curves disptay “‘running averages,” i.e.,
avarage award calculated for successive,
125 1— overlapping five-yaar periods.
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Fig. 10— Average awards, long-term trends, 1960-1979

But despite this similarity, there were marked differences. The
growth in the average came earlier and was greater in San Francisco.

AWARDS FOR SPECIFIC CASE TYPES

Trends in the size of awards differed among different types of cases
in San Francisco (Tables 10a and 10b). The average award for five of
the six high-stakes case types increased markedly: More than 500
percent for malpractice and intentiona! tort cases; maore than 300 per-
cent for product liability and contracts/business tort cases; almost
doubling for miscellaneous civil actions. Among high-stakes cases
only worker injury showed moderate growth, less, in fact, than for all
low-gtakes case types.

Comparisons of trends for means and medians provide some under-
standing of how the value of each case type changed. 5an Francisco
jurors seemed to have broadly increased the size of awards for product
liability cases. Both the average award and the value of the typical
(median) product liability case tripled during the 1960s and 1970s.
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Table 10b

TrenDs IN MEDIAN PLAINTIFF AWARDS IN SAN FRANCISCO
Low-STaKEs CASES
(In thousands of 1979 dollars}

Injury on Street Common Auto

Property Hazard Carrier Accident
Year Mean Med. Mean Med., Mean Med. Mean Med.
1960-64 44 20 73 22 40 16 33 14
1965-89 42 22 32 20 53 13 34 13
1970-74 139 22 90 34 64 23 71 19
1975-79 62 23 112 T4 59 21 53 11
1960-73 75 21 73 29 54 18 47 15
Change,
1860-64 to 148 115 183 336 148 131 161 73

1975-79 (%)

But there is little evidence of broad increases in the value of awards
for other case types, since medians increased slightly or even de-
creased. The sharp growth in the average value of other high-stakes
cases seemed to result only from the increasing frequency or size of
extraordinarily large cases, such as awards near or over a million
dollars. While the value of the typical {median) malpractice award fell
by a third during the 1970s, the increasing size of large malpractice
awards made the average double. Medians changed little for con-
tracts/business torts and miscellaneous actions; the averages grew
sharply for both categories because of the increasing size of large
awards in recent years. We treat intentional torts as high-stakes
cases only because of a few extraordinary awards in the late 1970s.
Most intentional tort claims produced small awards, but some had
enormous awards.

Extraordinary awards also occur in low-stakes cases. The uncharac-
teristically large average for injury on property cases in the early
1970s reflects a million dollar award. Extraordinary awards occur
more frequently for auto accident cases, but their effect is reduced
because of the large number of such cases. '
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TOTAL MONEY AWARDED

As Fig. 11 shows, the total sum of money awarded by all civil juries
in San Francisco stayed fairly constant cver most of the 1960s, in-
creased substantially in the mid-1970s, and then decreased in 1979 to
an amount that, in real terms, was only slightly larger than that of
the early 1960s. Until the last two years studied, the San Francisco
County trend followed fairly closely the Cook County trend of gradu-
ally increasing awards. Total awards are generally greater in Cook
County because of that jurisdiction’s larger volume of cases.

There were striking changes in how the money awarded by San
Francisco juries was distributed among case types. Table 11 shows
trends in awards for each case type, both as dollar figures and as the
percentage of awards in all cases. In the early 1960s, auto accident
and worker injury awards together aceounted for about three-quarters
of all awards. But no longer. In the late 1970s, plaintiffs in intentional
tort cases received more in total than those in any other case types,
and suto accident and worker injury awards together accounted for
slightly more than one-third of all awards. Total awards in contracts/
business, malpractice, and product liability cases all were comparable
to those in auto accident or worker injury cases. These changes re-
sulted from the growth in both the number and the size of high-
stakes cases.

The same changes in the distributicn of total awards occurred in
Cock County, although to a lesser extent. The change in San Fran-
cisco was dramatic, as shown in Fig. 12. Figure 12 compares total
awards for high- and low-stakes cazes in the early 1960s and the late
1970s. By the late 1970s, high-stakes cases accounted for 90 percent of
211 awards in San Francisco, up from 60 percent in the early 1960s. In
Cook County, the analogous change was from 40 to 70 percent.
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IV. EFFECTS OF COMPARATIVE
NEGLIGENCE

Civil jury trials and outcomes changed markedly in San Francisco
after 1975, the year that the California Supreme Court adopted the
doctrine of comparative negligence in Li v. Yellow Cab Co.! But much
of this change seemed to have little to do with the changing legal
significance of plaintiffs’ negligence. California adepted comparative
negligence at a time when jury verdicts in San Francisco were already
changing. As a result, we cannot confidently determine the effects of
the legal change at this initial stage of our study of civil jury trials.
We will have to wait for further analyses to try to distinguish between
changes caused by comparative negligence and changes that have
other causes? Nonetheless, we can describe jury trials under
comparative negligence and raise tentative conclusions that we will
explore in our further research.

The Li decision changed how California jurors were supposed to
treat plaintiffs whose negligence contributed to their own injury. Be-
fore Li, under the doctrine of contributery negligence, jurors were in-
structed to return verdicts for the defendant if they found that a
plaintiff’s carelessness was in part responsible for his own injury. Af-
ter Li, under comparative negligence, plaintiffs could receive an
award even if their own negligence contributed to their injury. If the
jury found that the plaintiff’s negligence contributed to his injury,
they were required to decide the plaintiff's share of responsibility. The
© jury reported this decision along with its decision about the amount of
money the plaintiff would have received if he had not been negligent.
The trial judge then determined the amount of the plaintiff’s award,
reducing the total compensation by the proportion of the plaintiff's
responsibility.

California’s method for implementing comparative negligence let us
determine how often jurors found plaintiffs to be negligent and the
amount awards were reduced. Between 1976 and 1980, juries found
that 31 percent of plaintiffs who won verdicts contributed to their own
injuries. These negligeni plaintiffs were found on average to be 42
percent responsible for their own injunes, resulting in an average
reduction in their awards of $46,000 (in 1979 dellarxs).

113 Cal. 3d 804, 532 P.2d 1226, 119 Cal. Rptr. 358 (1975).
2And our analyses will be limited because we can only assume how settlement prac-
tices changed.

37
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Whether negligent plaintiffs did betzer or worse under comparativ
negligence depends, of course, on how they would have fared unde
the old, contributory negligence doctrine. At this point we can only
assume how juries might have decided cases under contributory negli-
gence. But even when we make extreme assumptions, the changes in
San Francisco that resulted from comparative negligence were mod-
est.

In principle, the 31 percent of plaintiffs who received awards under
the comparative negligence rule despite their own negligence would
have received nothing if California had continued with the contributo-
ry negligence doctrine. This would have meant that only 41 percent of
plaintiffs would have received awards in trials after 19758 far lower
than the 59 percent that we found under comparative negligence (Fig.
13). The average award for the remaining, nonnegligent plaintiffs
would have been much greater (because awards to negligent plaintiffs
were small). But because fewer plaintiffs would have won, the
expected award (i.e., the average across all plaintiffs, win or lose)
would have been 20 percent smaller than the value we observed
during the late 1970s. In short, if before i, San Francisco juries had
adhered to the contributery negligence rule, the change to
comparsative negligence could have increased plaintiff awards by
about 20 percent.

This analysis almost certainly overstates the impact of comparafive
negligence. It is unlikely that all plaintiffs who were found negiigent
under comparative negligence would have lost if California had re-
tained the contributory negligence doctrine. The trends in trial out-
comes that this analysis predicts are so far from the recent history in
San Francisco as to be highly improbable. At no time during the 20-
year study period did the proportion of plaintiff wins fall anywhere
near 41 percent (Fig. 13). The average award under this analysis
would have been far above its average during previous years and the
expected award would have been lower than during the early 1970s.

It is probably safer to assume that juries frequently refused to fol-
low the strict requirement of the old contributory negligent rule—that
juries often awarded money to plaintifls, particularly to seriously in-
jured plaintiffs, even if they contributed to their own injuries
(Schwartz, 1978; Waterman and Peterson, 1281). Our analysis of Cook
County jury verdicts supports this. In recent years, but before Iiinois
changed to the comparative negligence rule in 1981, Cook County

IFifty-nine percent of plaintiffs won verdicts after 1975, Of these 69 percent did no
contribute to their own injuries. These plaintiffs would have won under either compara
tive or contributory negligence.
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by at most 20 percent

{Assumes that San Francisco jurors would have

followed the contributory negligence rule if the law

had not changed, i.e., bringing defense verdicts

where plaintiffs were negligent)

juries were more likely to find liability if a plaintitf was seriously
injured (Peterson, 1983).

Again, we examined this alternative assumption at its most ex-
treme. Figure 14 shows how the change to comparative negligence
would have affected awards if, before Li, San Francisco juries had
ignored the contributory negligence doctrine, that is, had never
refused to find liability nor reduced an award because a plaintiff was
negligent. Under this assumption, comparative negligence would
have worked against plaintiffs. The same proportion of plaintiffs—59
percent-—would have won awards under either doctrine. But the ex-
pected award (and the average award) would have been 10 percent
greater without the reductions for comparative negligence.

It is unlikely that either extreme assumption that we examined is
completely correct, but they set a range for the impact on trial out-
comes when the contributory negligence rule was replaced by com-
parative negligence. The legal change might have either decreased or



Average award

g
1

1403 Megligent plaintiffs

- fully recover
Megligent
3 Cbserved Expected award pt::nfiffs

8

B
o
=
o
@
~
9 fully
'6”0 8o recover
4 100 - 10k Observed
X 8=
2% 3 & sor
£ 80 EE 5o}
% 0 ;E; L =

60 § -

5 «= 30

< 50 20

e I 20

10
1 ! 1 l

R W

Observed +  1962- 1966- 1970- 1976-
Negligent plaintiffs 66 70 74 80

| i i j fully recover

1952- 1966- 1970- 1976-
66 70 74 80

Plaintiff wins
(%)
o858 2

Fig. 14—Comparative negligence decreased awards by at most 10 percent

{Assumes that San Francisco jurors would have ignored a coniributory

negligence rule—they would have awarded verdiets even to negligent
plaintiffs without reducing the size of their awards)

increased plaintiff awards, but only by 10 to 20 percent in either di-
rection.

Comparative negligence probably had a bigger impact on settle-
ments than on jury decisions. We found that the number of trials
decreased after comparative negligence, perhaps because the rule
made it easier for parties to reach settlement.

The frequency with which jurors found plaintiffs negligent varied
among case types (Table 12). For six types of cases—injury on prop-
erty, street hazard, worker injury, product liability, automobile acci-
dent, and common carrier—plaintiffs were found negligent in
onie-third to one-half of all trials. Plaintiffs were seldom found negli-
gent for the four other case types.

We found different trends in the number of trials between case
types that frequently involved comparative negligence and those
where plaintiffs were infrequently negligent. The number of trials
dropped sharply after 1975 for case types where comparative negli-
gence was found frequently, but there was no systematic change for
the other four types of cases (Fig. 15).
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Tabie 12

FREQUENCY OF COMPARATIVE NEGLIGENCE IN CASE TYPES

Frequency ol

Type of Case Plaintiff Win (%)

Comparative Negligence Found Frequently

Injury on Property 49 .
Street hazard 45
Worker injury 44
Product liability 41
Automobile accident 35 .
Common carrier 34

Comparative Negligence Found Infrequently

Miscellaneous 20
Malpractice 14
Contracts/business 7
Intentional tort 3

Total all cases 31

This difference has a plausible explanation. Comparative negli-
gence might have made it easier for parties to settle cases where dis-
agreement about the plaintiff's negligence was a primary 1ssue.
Under the previous contributory negligence doctrine, parties were
faced with extreme valuations of a case—between zero (if the jury
found the plaintiff negligent) and the full value of the injury Gif the
jury found the plaintiff not to be negligent). The range of potential
jury awards, and presumably the differences between the parties,
would be much narrower under comparative negligence—i.¢., the pos-
sible range of the plaintiffs responsibility for his injuries, Parties
should settle more readily where their valuations of a case are closer.

Comparison of trends in trial outcomes for different case types
shows weaker—or at least more confusing—effects of comparative
negligence. Trends in trial outcomes do not differ as markedly be-
tween these case types where comparative negligence 1s frequent or
those where it is infrequent. Although this suggests that the change
had little impact on trial outcomes, we can cnly speculate about this
until we have conducted further research. It is possible that compara-
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tive negligence had a significant impact on case outcomes but that
this impact differed among types of cases or was hidden by the new
mix of cases under comparative negligence. Qur further work will
explore both of these possibilities.

Any effect of comparative negligence on the proportion of plaintiffs’
victories might also have been masked by a general decrease in plain-
tiffs’ successes during the latter 1970s. The proportion of plaintiffs’
victories decreased for all of the types of cases that infrequently in-
volve comparative negligence (Fig. 16). Similarly, although compara-
tive negligence should have improved plaintiffs’ chances, plaintiffs
won a smaller percentage of product liability and worker injury trials,
two types of cases where comparative negligence occurred frequently.
However, the only three types of cases where plaintiffs’ successes in-
creased were all types that frequently involved comparative negli-
gence—automebile accident, common carrier, and 1njury on property.*

This pattern could be explained if jurors’ adherence to the old con-
tributory negligence rule had differed among case types. Even before
Li, jurors might generally have ignored plaintiff negligence in product
liability and worker injury trials, while following the contributory
negligence rule in automobile accident, injury on property, and com-
mon carrier cases. This hypothesis is plausible: Our study of Coock
County verdicts showed that plaintiffs fare far better in product
liability and worker injury suits (Peterson, 1983). But again, we must
wait for our further research to examine the hypothesis. :

Trends in the size of awards are more difficult to analyze In looking
across all cases, the size of awards in San Francisco decreased after
1975, a result that coincides with California’s adoption of the com-
parative negligence rule. But the comparison of cases that either fre-
quently or infrequently involved comparative negligence suggests
that the decreasing value of awards was merely coincidental to and
not caused by comparative negligence. As we would expect from the
change to comparative negligence, the size of the typical automobile
accident award decreased after 1975 (Fig. 177, but the median size of
awards remained constant or increased for all other types of cases
that frequently involved comparative negligence. However, this does
not reflect a general trend of stable or increasing awards among all
case types. In fact, although the size of the typical award increased for
most case types that involved comparative negligence, it decreased for
three of the four types of cases that infrequently involved comparative
negligence. The trends for the average award are just as incongistent

4We do not consider trends in trial outcomes after Li for street hazard cases, because
of the small number of such trials.
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with the prediction that awards would decrease in size under com-
parative negligence {¥ig. 18).

Although most states have now adopted a comparative negligence
rule, the form of the law differs. In particular, states differ in their
treatment of plaintiffs who are primarily responsible for their own
injuries. California adopted a “pure” comparative negligence rule—a
plaintiff can recover even if he is primarily respansible for his own
injuries® In fact, plaintiffs in two San Francisco trizls received
awards although they were 99 percent responsible for their injuries.
Other states allow recovery only if a plaintiff is less than 50 percent
or 51 percent responsible for his own injury.

Negligent plaintiffs in San Francisco were, on average, 41 percent
responsible for their injuries. This suggests that the form of compara-
tive negligence might have made a difference in San Francisco—that
some plaintiffs with high responsibility would have been denied
recovery under other forms of the rule. However, when we lock closer,
it seems unlikely that the outcome of trials in San Francisco would
have changed much if California had adopted a different form of the
comparative negligence rule. In fact, defendants might have paid
larger awards if California had adopted the 50 percent or bl percent
rule. '

As Table 13 shows, most negligent plaintiffs (70 percent) were less
than 50 percent responsible for their injuries and another 10 percent
shared responsibility equally with defendants. Only 20 percent of neg-
ligent plaintiffs were primarily responsible for their injuries, ie.,
their recovery would have been denied by both the 50 percent and the
51 percent rules. This distribution would probably have changed if
California had adopted a different form of the comparative negligence
rule. If California used the 50 percent or 51 percent rule and jurors
knew of the operation of the rule, it is likely that jurors would have
reduced their assessment of responsibility for some plaintiffs who
were now found to be at least 50 percent responsible for their injuries.
If so, a different rule would not have prevented recovery for some
plaintiffs even though they were primarily responsible for their inju-
ries. Rather, because they would be judged less responsible by the
jury, those plaintiffs would have received larger awards under the
stricter form of comparative negligence.

The pure form of comparative negligence seems particularly unfair
when plaintiffs are overwhelmingly responsible for their injuries.” A
defendant wha is only 10 or 20 percent responsible for a plaintiff’s

5By 1881, ten states had adopled this form (Rolph et al,, 1983}

BTwelve states follow the 50 percent rule: 11 follow the 51 percent rule.

TRor this reason, three states follow a “slight/gress” rule: denying recovery to plain-
Liffs whose gross negligence contributes to their injury, but permitting, recovery for
plaintiffs whose contribulory negligence was slight.
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Fig. 18—Comparison of trends in average awards in case types in
which comparative negligence is frequently or infrequently an
issue: San Francisco, 1960-1980



48

Table 13

PLAINTIFFS SHARE OF RESPONSIBILITY

Plaintiff Number Percent of Cases
Responsibility af with Comparative
(%) Cases Negligence
Less than 50% 118 70
Fegual to H0% 17 10
More than 50% 34 20
51-539 2 1
£0-69 10 &
70-79 10 6
80-89 4 2
3 5

90-89

injuries might nevertheless have to compensate a plantiff who is 80
or 90 percent responsible. Fortunately, these troublesome cases were
rare: only 7 percent of negligent plaintiffs were al least 80 percent
responsible for their injuries. And because their awards are greatly
reduced by their primary responsibility, these plaintiffs received
relatively small awards. .

We want to warn again that our discussion of comparative negli-
gence represents only an initial consideration of the impact of that
law in one (possibly atypical) jurisdiction. The marked change in the
mix of cases reaching juries under comparative negligence empha-
sizes the need for further, more thorough analysis. In these analyses
we could simply compare the outcomes of trials before and after Li.
With our further work, we will be able to see how cases reaching
juries after the Li decision differed from those tried to juries before.
We will be able to examine how the outcomes of trials changed, ad-
justing for differences in injuries, parties’ characteristics, and issues
involving liability.

Preliminary information about the impact of comparative negli-
gence in Cook County raises further questions. Results drawn from
the Cook County Jury Verdict Reporter (the source of our data on Cook
County trials) indicate that the impact of comparative negligence in
that jurisdiction is quite different from what we observed in San
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Francisco.® During the first year after Illinois adopted a pure form of
comparative negligence, Cook County plaintiffs seemed to receive
more favorable outcomes. Qur further research will compare how the
legal change affects trials and outcomes in both jurisdictions.

8fllinois Jury Verdicts Reports, Vol. 22, Tllinois Insurance Information Service, 1983,



V. TRENDS FOR SPECIFIC CASE TYPES

This section examines the trends in case volume, proportion of
plaintiffs’ victories, average plaintiffs’ awards, and size of small,
medium, large, and extremely large awards for each of nine case
types.! We concentrate on results for San Francisco, but we compare
these with relevant results from Cook County, especially to highlight
possible effects of comparative negligence and other changes in law.
Because of their growing domination, we examine high-stakes cases
first; but we also examine trends in low-stakes cases, As we have
discussed, plaintiffs in million dollar cases tock nearly 50 percent of
all the money awarded by juries in the late 1970s. This section shows
that million dollar awards occur and complicate analysis of trends
even in low-stakes case types.

MALPRACTICE CASES

Professional malpractice cases in San Francisco have never consti-
tuted a large proportion of jury trials, averaging 14 to 22 cases per
yvear over the 20-year period (see Fig. 19c¢), they ranged from only 6
percent of all trials in the late 1960s to 8 percent in the late 1970s.
However, perhaps in part because medical malpractice? suits tend to
involve more serious injuries (Peterson, 1983), they bring the highest
awards, whether measured by the median ($75,000 over the 20-year
period), the average ($280,000}, or the 9Cth percentile {$436,000.
Further, in contrast to their stability in number, medical malpractice
cases showed one of the largest increases in the average award over
the period, from $89,000 in the early 1860s to $457,000 in the late
1970s (see Fig. 19a), and in total awards from about $2 million
awarded in the early 1960s to aboul $14 million in the early 1970z

Qur data cn malpractice cases shed some light on the controversy
surrounding the malpractice crisis of the early and mid-1970s. Insur-
ance companies argued that a crisis existed in the early 1970s when
juries began to make large awards that could not have been antici-

lBecause of the smaller samples for individual case Lvpes, vear-to-year fluctuations
are often so extreme that they obscure long-term drends, We Lse running averages Lo
suppress these yvear-to-vear {luctuations.

2We defined our malpractice category to include all types of professional malprac-
tice. However, about 90 percent of the cases in this calegory involve medical malprac-
tice claims.

3The total awards for intenlional tort cases had a greater increase after 1975.
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pated; and that these much larger awards (and settlement levels in-
fliienced by awards) were a principal cause of huge losses suffered by
insurers on medical malpractice policies. Insurers responded to the
losses by raising premiums sharply. These increases in turn led some
doctors to refuse insurance and shield themselves from malpractice
lizbility by other methods. In addition, both insurers and the medical
community pressed legislatures in many states—including California
——to limit the size of malpractice awards. Plaintiffs’ lawyers opposed
this legislation and took issue with the claimed malpractice crisis.
Among other points, the plaintiffs’ bar argued that large jury verdicts
were neither excessive nor beyond what should have been anticipated;
that insurance company losses resulted from investment losses rather
than from inordinately large awards.

Our previous examination of malpractice awards in Cook County
suggests that the crisis was real: Both the median and average mal-
practice awards increased enormously in 1973 and 1974 (Peterson and
Priest, 1982). However, on first examination, the data for 3an Fran-
cisco County fail to support the argument of a malpractice crisis.
First, the median malpractice award had been declining since the
mid-1960s and continued to decline during the “crisis” peried (sce Fig.
19d). Second, the average appeared relatively stable in the early
1970s {see Fig. 19¢), as did the 90th percentile award. These statistics
increased before and after but not during the crisis period.

However, two features of malpractice awards did change signifi-
cantly in the early 1970s. First, the probability of a plaintiff victory
increased substantially in that period {see Fig. 19b), from 0.27 in the
early 1960s tc 0.43 in the early 1970s. More important, the size of the
largest awards increased substantially. If a few big cases in Cook
County changed malpractice into a significant area of legislation (Pe-
terson and Priest, 1982), even fewer and bigger cases did the same in
San Francisco County. In fact, just one case (with a judgment amount
of $6.6 million) accounted for 60 percent of all malpractice awards in
San Franeisco County in the early 1970s. Cases over a million dollars
were unheard of in the 1960s. These few extraordinarily large awards
in the early 1970s added considerable instability to the malpractice
area, increasing the risks of insurance company decisions about
claims and underwriting.

Taken together, the increased proportion of plaintiff wins and the
million dollar cases doubled the total money awarded in malpractice
trials between the late 1960s and the early 1970s. They also drove the
expected award amount’—what a defendant must on average expect

“The expected award is obtained by averaging awards across all cases, including
those that defendants win, i.e., cases with zero awards.
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to pay in each malpractice trial—to $137,000 in the early 1970s, up
from $76,000 during the previous five years.

In summary, we find some evidence of a malpractice crisis during
the early 1970s in San Francisco County: Even though the median
award was decreasing, total awards, the variation among those
awards, and defendants’ exposure to extraordinary liability were all
rising substantially during that period. However, if those factors con-
stitute a crisis, then malpractice is only one part of a larger crisis in
jury trials. Product liability, contracts/business, intentional tort, and
miscellaneous cases all showed similiar increases in total awards and
defendants’ exposure during the same period.

Our data include not only the period of the malpractice crisis, but
the five years following the crisis, which saw the passage of “reform”
legislation sponsored by insurance companies and the medical com-
munity. This legislation, passed in 1975, placed a $250,000 ceiling on
general (though not special) damages in medical malpractice judg-
ments, limited contingent fees, and enacted a number of other
changes that generally placed limitations and burdens on malpractice
plaintiffs. Unlike the experience in Illinois,® most provisions of the
malpractice reform law in California have been upheld in state
courts.f

Our datz suggest that this legislation might have had some modest
effects, The most conspicuous change in the late 1970s was the de-
crease in cases brought to trial {(see Fig. 19a), a change that probably
did not result from comparative negligence (see pp. 40-42). This de-
erease suggests that plaintiffs may have had a more difficult time
reaching trial. However, despite the limitation on the size of genera!l
damages, large (i.e., 75th percentile) and extremely large (i.e., 90th
percentile) awards did not decrease, but, in fact, increased in the late
1970s (Fig. 19d). The average award also increased, because of one
award, a $6.3 million judgment. Without it, the average value of mal-
practice awards would have declined precipitously in the late 1970s.
But this case illustrates the possibility and impact of extraordinary
awards. And it shows that limitations on general damages do not rule
out large awards. '

5The Iilinois statute used somewhat different provisions to limit malpractice actions
and awards (Illinois P.A. 79-960) but was declared unconstitutional. Wright ¢. Central
Dupege Hospital Agsn., 63 TIL 2d 313 (19761

80nly one provision has been struck down. The California Court of Appeals ruled
that & provision requiring periodic payment for {uture damages of at least $50,000
vielated equal protection. American Bank and Trust Company v. Community Hospital,
104 Cal. App. 3d 218 (1980).
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PRODUCT LIABILITY

Product liability irials became an increasingly important part of
the San Francisco civil jury caseload during the 1960s and 1970s.
Only 4 percent of trials and 6 percent of total awards in the early
19603, product liability suits grew to 10 percent of trials and 14 per-
cent of the awards by the late 1970s. Total awards increased continu-
ously over each of the five-year periods we have used in this study
{Table 11}. The greatest changes occurred in the mid-1960s and again
in the mid-1970s, as evidenced by the jumps in the average award
(Fig. 20¢) at those times.’

Unlike other types of cases, product liability suits always had a few
very large awards. Even in the early 1960s the 90th percentile award
exceeded $300,0600 (see Fig. 20d). But the tendency toward large
awards became more pronounced by the late 1970s. Not only was the
90th percentile award for product liability ($570,000) greater than for
any other case type but, like malpractice, a few million dollar awards
added greatly to the total. The largest two cases by themselves ac-
counted for 38 percent of total awards in the late 1970s. Without
them, the average award to product liability claimants would not be
$219,000 as reported in Table 10a, but $145,000—only $7,000 higher
than the average in the late 1960s.

Product liability cases differed strikingly between San Franeisco
and Cook Counties. Product liability consgtituted a larger share of the
civil jury trial caseload in San Francisco, and trends in the frequency
of such trials were the opposite in each jurisdiction., While in Cook
County the frequency of such trials increased throughout the 20-year
period, in San Francisco County it decreased in the late 1970s (see
Fig. 20a}. '

Plaintiffs have a better chance of winning product liability trials in
San Francisco, but the difference hetween the two sites is diminish-
ing. In Cook County the proportion of plaintiff victories started low
and generally increased over the period, whereas in San Francisco
County the proportion started high and decreased (see Fig. 20b).

Although the shape of the average award curve was similar in the
two sites, awards were much higher in Cook County, particularly in
the 1970s (Fig. 20c¢). There, product liability awards were the largest
of any casc Lype, with a $110,000 median and a $325.000 average over
the 20 years. In San Francisco County, on the other hand, award

IThe sharp increase between the firsl two peints on Fig. 20c indicales that the
average award in 1965 was much larger than the average in 1960. The steady rise in
the 1970s indicates that awards were on average much larger in the years 1973
through 1977 than during the previcus five years.
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size was only about a third as large, with a $37.000 median and a
$137,000 average.

The influence of comparative negligence in the late 1970s in San
Francisco County might account for some of the difference between
jurisdictions. Plaintiff negligence is often an issue in product liability
trials—juries found comparative negligence in 38 percent of cases the
plaintiffs won after 1975. The new trend toward a decreasing lrequen-
ey of product liability cases coincided with the change to comparative
liability. Parties might have found product liability claims easier to
settle under comparative negligence. Average awards also took a
slight downturn (the predicted direction), a4 change that was char-
acteristic of nearly all case types.

Trends in liability, on the other hand, run contrary to the generally
expected effect of comparative negligence. While the proportion of
plaintiff victories remained relatively stable through most of the pe-
riod, it took a sharp decline after 1975. Again, this might reflect the
general trend of reducing plaintiff's chances that we observed for most
types of cases.

We can better understand the differences between the jurisdictions
by considering liability and awards together. Cook County plaintiffs
appear to take a large risk (winning only 38 percent cf the time) in
taking potentially big cases to trial. In San Francisco County plain-
tiffs tended to bring to trial more moderate-sized cases but at a moder-
ate risk with only about as much chance of losing as the average
plaintiff. This apparent difference in risk-taking behavior could have
various explanations. One could be that defendants in San Francisco
County might fear “block buster” verdicts because they see juries as
less predictable than defendants view their Cook County counter-
parts. As a result, defendants in San Francisco County may be willing
to contest liability on smaller cases but may be reluctant to risk a jury
decision in larger cases. Alternatively, the nature of injuries or suits
(both settled and tried) resulting from defective products might differ
in the two areas.

CONTRACTS/BUSINESS CASES

Juries heard 323 actions claiming breach of contract or unfair
business practices in San Francasco during the 20 years of the study,
representing 6 percent of all jury trials.” Among these, about a third

iWe probahbly underestimate the propertion of contracts and business tort trials,
since Jury Verdicts Weekly failed to repert some of those trials if the jury made special
verdiets or if the irials involved collection of notes or other money issues. These exelu-
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of the trials appear to have been ancillary to disputes about insurance
coverage or nonbusiness torts: 25 percent invelved disputes about
insurance contracts and 6 percent about insurance fraud.

Table 14 lists the types of issues in the contract and business cate-
gory. Most (275 or 85 percent of the total) involved contract actions,
sometimes (about 50 cases) also raising issues of business torts.
Breach of contract trials most often involved personal service and in-
surance contracts. Nearly all cases in the business torts category raise
issues of fraud. Other types of contract actions (e.g., debt or real prop-
erty) and other types of unfair business practices (e.g., antitrust or
contract interference) rarely reach juries; juries heard fewer than one
of these types of cases per year, on average.

Table 14

TYPES OF BUSINESS AND CONTRACT ACTIONS IN
5aN Frarncisco County, 1960-1979

Percenl of All
Coniraet or Business

Type of Action Number Tort Actions®
Contract actions 275 85
Insurance 82 25
Personal service 78 24
Bales 30 9
Diebt 20 5
Real property 15 5
Oiher 58 i8
Business torts 10 21
lnsuranee Tfraud I 5]
Investment {raud 135 a
Other frand 33 16
Antitrust 11 3
Contract interference 3 2

ATotals sum to more than 100 percent hecouse some
cases are included in more than one category.

The number of trials involving contract or business tort claims in-
creased dramatically in San Francisco, a pattern that we also found in
Cook County. Although they represented only 3 percent of the civil

sions would not have greatly increased the proportion of trials in this category. See
Appendix A.
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jury trial caseload in the early 1960s, by the late 1970s, contract and
business claims accounted for 11 percent of all civil trials in San Fran-
cisco {Table 7). The number increased at a steady rate for most of the
period, reaching about 22 cases per year in the late 1970s (Fig. 21a).

Awards in contract and business cases represent an even [laster
growing proportion of total awards. Juries awarded only $1.6 millian
in the early 1960s, representing 5 percent of total awards. By the late
1970s, plaintiffs in contract and business tort actions were awarded
about $14 million, nearly 17 percent of all awards.

Centract and business cases played a much larger role in San Fran-
cisco County than they did in Cook County, although the difference
between the two sites has decrezsed in recent years. Overall, contract
and business cases represented 6 percent of all jury trials in San Fran-
cisco County, three times more than their share in Cook County. The
difference has lessened, however, since the number of contracts and
business cases grew at an even faster rate in Cook County than in San
Francisco County {see Fig. 21al. '

The percentage of wins by plaintiffs in contract and business cases
remained at about 70 percent between 1960 and 1975, but dropped
dramatically to only 56 percent in the late 1970s isee Fig. 21b). This
trend is opposite to that in Cook County, where the propertion of
plaintiff victories steadily rose {see Fig. 21b). By the end of the period
plaintiffs in the two counties were winning at about the same rate.

Successful plaintiffs in contract and business cases in San Francisco
received very large awards—$164,000 on average (see Fig. 21c). Only
malpractice and intentional tort plaintiffs received more. The large
average award, plus the high rate of plaintiff wins, gave contract and
business trials the greatest expected verdict—3$106,000 per trial.

However, awards did not always average that high. In the early
1960s, contract and business cases ranked sixth in average awards
among case types ($65,000 in 1979 dollars). During the early 1970s,
the average award doubled (see Fig. 21c¢}. The value of all sizes of
cases, from the smallest o those extremely large, rose during that
period (Fig. 214}

As Fig. 21d shows, only the largest awards increased continuously.
From the early 1960s to the late 1970s, the value of the largest 10
percent of cases (the 90th percentile) grew by 350 percent. From be-
ginning to end, the value of the median or typical case grew only a
modest 30 percent, despite a temporary rise in the early 1970s. Al-
though the value of most cases decreased in the late 1970s, the con-
tinued rise in the extremely large awards was sufficient to hold the
average constant. In fact, only three cases, all over %2 million, ac-
counted for 50 percent of total awards in the last five years of the
1970s. Without those three cases, the average award in that five-year
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period would have been $129,000 rather than $237,000, and the aver-
age award would not have risen 350 percent over the study period, but
only 180 percent.

Our future research on contract and business cases will explore
such questions as: What types of cases have increased in frequency?
What types of cases brought such extraordinarily large judgments?
Did these extraordinarily large judgments include triple damage
awards for business torts or punitive damages for bad faith in insur-
ance contracts?

INTENTIONAL TORT CASES

We include as intentional tort cases civil rights cases (false arrest,
false imprisonment, and malicious prosecution), assaults, and defama-
tion cases (libel and slander). Most of the cases involve a threat or use
of force or a claim of discrimination.

The number of intentional tort cases in San Francisco County grew
at a much faster rate than in Cook County (see Fig. 22a) and, in fact,
faster than any other case type in the San Francisco courts. Only 31
jury trials involved such igsues in the early 1960s, but during the late
1970s the number had grown to 121 cases—nearly a 400 percent in-
crease. In recent vears, intentional tort trials have become as com-
monplace in San Francisco as slip-and-fall and all other trials
involving injuries on property—about 12 percent of all trials. Only
auto accident and worker injury cases now reach juries more often.

Table 15 shows the increase for specific types of intentional tort
trials. Civil rights cases have grown the fastest—from only 10 in the
early 1960s to 73 in the 1975-79 period. The large increase in civil
right trials in the late 1970s is entirely responsible for the continuing
increase in the number of intentional tort trials (see Fig. 22a), an
increase that is particularly striking because of the decreasing num-
ber of jury trials for most case types. Over the entire period assault
cases are nearly as frequent as civil rights cases. Trials involving
defamation or other types of intentional torts are relatively infre-
quent, although they have increased and at times they have involved
large amounts of money. :

Intentional tort cases show the fastest growth in total awards for
any type of case. San Francisco County juries awarded only $1.0 mil-
lion to intentional tort plaintiffs in the early 1960s, representing
about 3 percent of all awards in that five-year period, but they award-
ed nearly $18 million in the late 1970s, representing about 22 percent
of all the money awarded.
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Table 13

TRENDS IN THE NUMBER OF INTENTIONAL TorT TRIALS,
BY TypE, IN San Francisco County, 1960-1979

Civil
Period Rights Assault Defamation Other®
1960-64 10 18 3 3
1965-69 41 28 6 2
1970-74 34 51 15 g
1975-79 73 33 11 12

1860-79 158 150 35 24

aPrimarily cases of lharassment or,  more
technically, intentional affliction of emotional
digtress.

This increase in total awards reflects both the greater number of
intenticnal tort trials and the sharp increase in the average award
(Fig. 22¢). But most awards did not increase (Fig. 22d). In fact, a few
million deollar awards were responsible for the great increase in the
average. The largest award in San Francisco County during the 20-
vear period was in a 1975 libel case—3$10.5 million in 1979 dollars.?

We found no comparable trend for large intentional torts awards in
Cook County. Although some large awards occurred there, they were
not enough to dramatically affect the average. But if we ignore ex-
tremely large awards in San Francisco, the trends in the size of
awards are strikingly similar in the two jurisdictions. Figure 22¢
shows a trough in the average intentional tort award in Cook County,
a decrease during the mid-1970s followed by an increase. In San Fran-
cisco County, awards of all sizes showed the same trend (Fig. 22d).

Liability trends also show remarkable similiarity between Cook
and San Francizco Counties, a trough in the late 1960s (see Fig. 22b).
In both places a plaintiff's chances of winning dropped during the
1960s—by 14 points in San Francisco and by 6 poinis in Cook County.
Then in both jurisdictions the percentage of plaintiff victories rose
again in the early to mid-1970s to about its original value, before
falling in recent years.

9This case was reversed upon appeal and subsequently settled for under $500,000.
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We previously speculated that the liability trend in Cook County
could have resulted from either modifications of governmental im-
munity laws in Illinois or changes in popular attitudes about civil
rights, protesters, and police activities (Petersan and Priest, 1982).
The similarity of those results across jurisdictions reduces the likel:-
hood that changes in Illinois law on governmental immunity were
responsible for the sharp changes in liability trends i Cook County.
In California the law of governmenl immunity remained stable
throughout the study period, but we still see the same liability trends.
This similarity strengthens the argument that changes in plaintiffs’
success in civil rights and assault cases reflect changing attitudes of
jurors. We suggested that the decreasing proportion of plaintitts’ vie-
tories during the late 1960s might bave reflected a backlash toward
the civil rights and antiwar movements. In turn, the increasing pro-
portion of plaintiffs’ victories in the 1970s may reflect a lessening of
racial and political tensions. Of course, any hypothesis at this point
must remain speculative until further analysis can test it.

WORKER INJURY CASES

Qur category of worker injury cases includes all suits brought by
workers injured in the course of employment, whether or not the em-
ployer was a defendant.

In San Francisco County, worker injury cases rank second only to
auto accident cases in number and total awards. Fifteen percent of all
cases and over one-fourth of all the money awarded involve workers
injured on the job. These findings are somewhat surprising given that
the workers compensation laws were enacted to prevent lawsuits by
employees against their employers for on-the-job injuries. But such
laws allowed suits against other defendants, providing, for example,
for liens in such suits.

The California Workers’ Compensation Act prohibits civil suits by
most employees against their employers. Most of the suits we observe
are brought by employees who are not covered by the California
Workers’ Compensation Act {e.g., railroad or maritime workers for
whom the Federal Employers’ Liability Act or Jones Act superseded
the California statute), or by employees or independent contractors
against defendants other than their employers, e.g., manufacturers,
nonemployer job-site supervisors, general contractors, architects, or
property owners. In some trials, injured workers might have sued
their employers for actions that were not a part of their employer-
employee relationship, e.g., the employee was injured by a product
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manufactured by the employer. California courts, and lilincis courts
to a lesser degree, have been expanding employees’ rights to bring
such suits under the “dual capacity” theory. We have not examined
how many worker injury trials raise this theory, but will do so in our
future work.

Commentators have speculated that warkers go outside the workers
compensation system because recoveries under the act are less gener-
ous than civil trial judgments, general damages are not compensable
under workers compensation, and payments are not indexed to infla-
tion. If inflation makes civil actions more attractive, one would expect
to find a sharp increase in trials in the 1970s, when inflaticn was the
worst. However, just the opposite trend occurred in both San Fran-
ciseo and Cook Counties (see Fig. 23a). After 1974, the number of
worker injury trizls declined precipitously. In San Francisco only
three-quarters as many worker injury cases reached trials in the
late 1970s as in the early 1960s. Of course, this does not necessarily
mean that the number of worker injury lawsuits decreased.

The comparative negligence doctrine might have accelerated the
decline in worker injury trials. Worker injuries frequently involved
issues of comparative negligence, so that parties might now find it
easier to compromise claims for workplace injuries, avoiding trials.
Alternatively, the reduced number of trials involving workplace inju-
ries might have nothing to do with California’s adoption ef compara-
tive negligence. As we noted, we observed a similar decline in Cook
County before Illinois adopted comparative negligence in 1981. Per-
haps worker injury case defendants in both jurisdictions were increas-
ingly unwilling to allow these cases to reach juries. Worker injury
cases produce verdicts that are highly favorable to plaintiffs in both
jurisdictions. More detailed analysis of jurors’ compensation decisions
in Cook County shows that the same injury will result in a higher
award in a worker injury case than for any other type (Petersen,
1983).

Over the entire period, injured workers in San Francisco won over
two-thirds of the time, more than plaintiffs bringing any other type of
suit. At the end of the 1960s, the rate of liability approached 75 per-
cent. But then in the 1370s the percentage of plaintiff wins declined to
a point below even the early 1960s. By the end of the 1970s plaintifts’
success in San Francisco fell below the success rate of plaintiffs in
Cack County for the first time (see Fig. 23b).

This decline is contrary to what we expect to result from the com-
parative negligence doctrine. The surprising finding might reflect dif-
ferent settlement practices. Perhaps after adoption of comparative
negligence, parties more readily settled worker injury cases, except
those involving serious questions about defendants’ liability. Alterna-
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tively, the trend might indicate that the new doclrine of comparative
negligence made little difference to jurors. Jurors might have operat-
ed under an informal comparative doctrine even befere the doctrine
became law, refusing to deny henefits to workers injured on the job
even when they shared blame for their own injuries.

Average worker injury awards in San Francisco County were
among the largest of all case types, with a $55,000 median and a
$125,000 average. Awards increased in the mid-1960s, but leveled off
after that at about $135,000 (zee Fig. 23c). With a decreasing number
of trials and a falling proportion of liability, the total amount of
money awarded in worker injury cases has declined in recent years.
Once 37 percent of total awards (in the early 1960s), worker injury
cases accounted for only 17 percent of total awards in the late 1970s.
The current value of awards in the late 1970s ($13.4 million) was only
slightly greater than the current value of awards in the early 1960s.

Like product liability cases, jury awards in worker injury trials
were larger in Cook County than in San Francisco County. The differ-
ence between the two jurisdictions arose only during the 1870s; before
that, awards were comparable. But by the late 1970s the median
award in San Francisco County was less than half the Cook County
median, and both the average and 90th percentile awards were far
larger in Cook County. Again, this change might reflect California’s
adoption of comparative negligence; but we must wait for further
analysis to understand why the two jurisdictions experienced such
different trends.

AUTOMOBILE ACCIDENT CASES

Automobile accident claims dominated jury trials throughout the
period, accounting for about half (48 percent) of all trials in the Supe-
rior and U.8. District Courts in San Francisco. Plaintiffs fared well in
aute accident trials, winning nearly two-thirds (65 percent) of the
time, about 10 points higher than for most other types of cases. How-
ever, the size of awards ranked lower than for any other case types,
enough to give automobile accident cases the lowest expected award
($31,000) ameng all case types. As a resull, auto accident cases ac-
counted for only 30 percent of awards overall.

Auto accident cases are less important in the courts now than they
once were; in both jurisdictions the number of cases declined sharply
in the latter part of the period (Fig. 24a). By the late 1970s in San
Francisco, auto accident cases represented only 38 percent of all trials
__a fifth of all awards. Concerning liability, both jurisdictions saw an
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increase in a plaintiff’s chances of winning in the 1970s, apparently
peaking at the end of the period; the Increase was considerably faster
in San Francisco (see Fig. 24b), probably due in part to comparative
negligence.

Average awards rose sharply in both jurisdictions before leveling off
in San Francisco in the early 1970s and during the late 1970s in Cook
County (Fig. 24c). The increase in the average size of awards came
earlier and rose faster in San Francisco County, a trend we saw for
awards as a whole."

The leveling of average awards in San Francisco during the late
1970s resulted because two different trends canceled out each other.
The largest few awards increased greatly. In the late 1370s, three
auto accident awards accounted for 30 percent of the total money
awarded for all such cases. But at the same time, most awards de-
creased sharply (Fig. 24d). In San Francisco County, a growing pro-
portion of judgments resulted in very small awards. Between 1975
and 1979, 25 percent of the winning auto accident plaintiifs received
less than $4,700, even in the Superior and Federal Courts (see Fig.
23d). No other case type had such a low quartile value. Even in auto
accident cases in earlier periods the first quartile award was much
larger—nearly $8,100 in the early 1970s and $7,400 in the early
1960s.

Low as the first guartile is in San Francisco, awards were even
smaller in Cook County. Figure 24d shows the lower first quartile in
Cook County.

Several explanations could account for the growing proportion of
small judgments in automobile accident cases. Jurors’ attitudes could
have changed——the same loss might receive a smaller award now than
earlier—but our analysis of compensation decisions in Cook County
does not support this explanation (Peterson, 1983). Also, that explana-
tion does not explain why this trend does not occur for other case
types. Perhaps different types of cases reached trial in the late 1970s,
cases that involved lesser injuries or more controversial questions of
liability. This could have happened if insurance companies Increas-
ingly refuse to settle “nuisance” claims. Or perhaps, as some judges
have conjectured, the growing number of novice lawyers might be
willing to try small cases to gain experience.

10The difference would even be greater if one looked al expected awards. since Cook
County plaintiffs win less often.
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COMMON CARRIER CASES

The number of jury trials in San Francisco County involving com-
mon carriers liability to injured passengers remained quite constant,
at about 25 a year, for the first three-quarters of the period. The num-
ber then declined to an average of about half that amount between
1975 and 1979 (see Fig. 25a). Similarily, the trend in liability sudden-
ly accelerated in the late 1970s. From a slowly increasing percentage
of plaintiff wins (around 60 percent), the trend rose sharply between
1975 and 1979 to near 70 percent (see Fig. 25b). Both changes suggest
effects from California’s adoption of comparative negligence.

The average award in commeon carrier cases, 854,000, fell short of
the average for all cases ($84,000). After increasing in the 1960s, the
average award declined to its original value during the 1970s {see
Fig. 25¢). This trend applied to common carrier cases of all sizes (see
Fig. 25d).

Despite the smaller-than-average awards, common carrier plaintiffs
in San Francisco County tended to win slightly more often (60 percent
of the time) than plaintiffs in other types of cases. However, the
higher winning percentage did not make up for the smaller average
award, as evidenced by total awards. Although common carrier cases
made up 8 percent of all trials, they made up only 5 percent of total
awards.

Common carrier cases played similar roles in Cook and San Fran-
cisco Counties. They were fairly frequent—in both places they ranked
fourth in number of cases overall —but were declining in frequency by
the late 1070s. In the late 1970s common carrier cases ranked ninth
in San Francisco County and eighth in Cook County in case frequen-
cy. In both jurisdictions plaintiffs in these cases won slightly more
often than the average. Finally, in both Cook and San Francisco
Counties, awards were small enough that common carrier cases
ranked near the bottom in total awards.

Common carrier cases appear similar to auto cases, except for the
abundance of extremely small aute accident awards. Both had sharp
declines in frequency in the 1970s, high and increasing liability over
the study period, and small average and expected awards. Most com-
mon earrier cases are similar to aute cases in that they invalve traffic
accidents. But the parties differ. Defendants in common carrier cases
are government agencies or corperations; in aute cases, defendants
are usually individuals {Chin and Peterson, 1983). Future analyses
will help us understand how party identity influences case outcomes
and, perhaps, helps account for the many small awards in auto acci-
dent cases.
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INJURY ON PROPERTY CASES

Cases that we include in our injury on property category—slips,
trips, and other actions brought by customers injured in commercial
establishments, actions by tenants and guests against landlords and
homeowners, and attractive nuisance and other actions by trespassers
against property owners—have traditionally constituted a substantial
portion of civil jury trials. In San Francizco County, injury on prop-
erty trials rank third among all case types in frequency (behind auto
accident and worker injury trials), even though the chances of a plain-
Gff win—48 percent—are less than those for average plaintiffs in
other cases. The median award {$21,000) matches that for all cases
taken together. However, the average ($75,000) lags behind the over-
all average because injury on property cases do not draw the high
awards that other case types do. The value of the top 10 percent of
awards ($120,000) is only about half the value for all cases. As a re-
sult, injury on property cases account for a smailer proportion of total
awards (@ percent) than of total trials (13 percent).

We would expect trends in injury on properly cases in San Fran-
cisco to be affected by the change to comparative negligence because
comparative negligence was found in over 50 percent of those cases
once the law took effect—the highest proportion among all case types.
Both case frequency and liability trends show possible effects of the
law. After a decade of a relatively constant number of trials, the fre-
quency of such cases in San Francisco decreased sharply after 1975,
the year comparative negligence took effect (see Fig. 26a). Similarly,
liability jumped after 1975, as we would expect under comparative
negligence, rising 6 or 7 percentage points over the earlier periods
isee Fig. 26b}.

Other evidence makes the point less clear. For example, the decline
in the number of cases also occurred in Cook County and may be a
more general phenomenon. Further, average awards in San Francisco
increased after 1975, after an initial large dip, opposite the direction
that conventional wisdom would predict. Future studies will examine
the possibility of causal relationship between comparative negligence
and San Francisco trends.

Big awards occasionally influenced the average and total awards in
San Francisco County. Despite the modest size and relatively flat
trend of the 90th percentile awards in injury on property cases in San
Francisco (see Fig. 26d), two extremely large cases of over $1 million
resulted in a sharp rise in the average award in the early 1970s
(Fig. 26¢). The irend in the Cook County average shadows the San
Francisco average except for those years affected by the million
dollar awards.
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STREET HAZARD CASES

Street hazard cases are difficult to study in San Francisce County
because of their small number—only 148 trials and 68 awards over
the 20-year pericd. They are the least gignificant type of case, repre-
senting only 3 percent of all cases over the study period, even less
than the miscellaneous category. Moreover, because plaintiffs win
Jess often (46 percent of the time), and receive less money on average
($73.000) than other plaintiffs, total awards in street hazard cases
make up even less of the total dollars—2 percent.

Nonetheless street hazard cases merit some examination, especially
to compare results with those 1n Cook County. While the cases in
Cook County represented an equally small percentage of total trials,
the average award there increased at a rate that was higher than for
any other case type in that County.

In San Francisco County, the number of street hazard cases
remained stable at about eight or nine trials per year over the first 15
years of the study period, then dropped to about half that arncunt in
the late 1970s: Cook County followed a similar trend isee Fig. 27a).
Although small sample sizes make conclusions difficult, part of the
drop in San Francisco County may have been due to comparative neg-
ligence; four of the nine plaintiff verdicts between 1975 and 1979 had
judgments reduced by comparative negligence

Because of these small numbers, liability trends 1n San Francisco
exhibited great instability over the period, as shown by the oscillating
pattern in Fig. 27b. Even the smoothed average ranges from 30 to 65
percent. Comparing the decade of the 1960s with the decade of the
1970s, however, it appears that the proportion of plaintiff victories
has increased over the study period from an average of 42 to an aver-
age of 50 percent.

Like liability, trends in the average award in San Francisco show
wide variance (see Fig. 27cl Nonetheless, two important observalions
can be supported with these data. First, the average award increased
in the 1970s over its value in the 1960s, from $52,000 to $97,000.
Second, that increase was considerably smaller than the enormous
growth of awards in Cook County, where streel hazard cases in-
creased faster 1n average award than any other case type. Figure 27¢
compares the two trends and suggests two questions: Why was the
average award in Gook County so much lower than in San Francisco
County in the early 1960s and why was it so much higher in the late
1970s? A few large awards may be the answer to the latter question,
as the medians in the two sites during the late 1970s were about the
same {(see Fig. 27d). However, we see no clear explanation for the
<mall awards in Cook County in earlier perieds.
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VI. CONCLUSIONS

Our study suggests that there is reasonable similarity in jury deci-
sions over time and in different places. We found that in San Fran-
cisco and Cook County, for example, civil trials and verdiets were
comparable. The bulk of jury trials in both places involves low to mod-
erate dollar amounts, and juries seem to provide balanced and moder-
ate decisions for these trials. Plaintiffs win in 59 percent of trials in
San Francisco and in 52 percent in Cook County. Although undoubt-
edly significant to most plaintiffs and defendants, jury awards are
usually modest: Half in San Francisce are under $21,000; half in Cook
County are under $15,000.1

Despite widespread social and legal change during the 1960s and
1970s, juries did not markedly change how they decided the vast bulk
of cases. After we adjusted for inflation, the size of moest awards did
not increase in either jurisdiction across the two decades.

Although these results provide reassurance about juries, the fre-
quency of these low-stakes cases raises questions about the economics
of our civil justice system. In a large proportion of trials—perhaps
over half in both jurisdictions-—the economic stakes that the parties
are fighting about are less than the combined costs of those trials to
the parties (Trubek et gl., 1983) and to taxpayers (see, e.g., Kakalik
and Robyn, 1982). Undoubtedly many of these cases are tried because
the parties disagree about basic facts or matters of principle, but some
observers will conclude that the amount at stake in most trials does
not seem to justify the public and private expense for those trials (sce,
e.g., Burger, 1983). These comparisons of the costs and economic
stakes of trials do argue for using arbitration, settlement, or other
means to resolve many of these disputes.

Still, most of these jury trials are probably economically justified for
the parties. Jury awards of $10,000 to 320,000 are significant and
involve amounts greater than the usual costs to parties in trying the
case. If the parties substantially disagree about the likely outcome of
the trials, it is worth their while to submit their case to a jury. It 18
only when we add public costs that the costs of many trials exceed the
amount at stake.

IThese are for trials in the federal courts in each city and for the unlimited jurisdic-
tion state courl, the San Francisco County Superior Court, and the Law Division of the
Cook County Circuit Court. Awards are smaller in Cook County when we include the
inferior state court, the Municipal Division of the Circuit Court {Fetersen and Priest,
1982}
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Although the analyses in this report cannot explain why, there was
one important change in jury verdicts in both jurisdictions—the size
of the largest awards. While the size of most awards remained fairly
constant during the 1960s and 1970s, the size of the largest awards
grew sharply in both jurisdictions. Million dollar awards are the most
extreme example of this trend. The continuing growth of awards near
or over a million dollars in San Francisco accounted completely for
the increase in the average award during the 1970s. By the last half
of the 1970s, in each jurisdiction over 4G percent of all the money
awarded went to plaintiffs in a handful of cases that produced million
dollar awards.

The increasing size of big awards might have broad significance.
The growing size and frequency of these extraordinarily large awards
may have raised plaintiffs’ incentives to try potentially high-award
cases and the risks to defendants in not settling those cases. But the
change may have increased the difficulty in reaching settlements, be-
cause of the uncertainty about the the value of cases involving serious
injuries or emotionally charged issues.

Despite their similarities, the outcomes of jury trials differed some-
what between the two jurisdictions. The average award more than
doubled in both, but this growth was greater and happened earlier in
San Francisico. Across the entire period awards were larger in San
Francisco.

Most of these differences in the outcome of jury trials reflect differ-
ences in cases tried to juries in the two jurisdictions rather than dif-
fering decisions by juries. A larger proportion of cases heard by San
Francisco juries involved high-stakes types of cases—trials involving
injured workers, defective products, malpractice, contract or business
disputes, intentional torts, or other issues that preduce large awards.
And the proportion of trials involving these high-stakes issues has
increased faster in San Francisco. When we take into account differ-
ences in the types of cases heard by juries, there is relatively little
difference among the two jurisdictions. In fact, jurors in Cook County
awarded larger verdicts for three of the four biggest types of cases—
product liability, werker injury, and contract and business disputes. It
appears, in short, that differences in jury decisions are not so great
hetween the two jurisdictions that plaintiffs with a choice would bene-
fit by choosing to try lawsuits in San Francisco.

After California adopted the comparative negligence rule in 1975,
both the types of cases tried to juries and the outcomes of trials
changed notably in San Francisco. Comparative negligence seems to
have made it easier for parties to settle cases—the number of trials
decreased for each type of case in which plaintiff negligence was fre-
quently an issue. It is less clear that comparative negligence changed
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jury decisions. As we expected from this legal change, plaintiffs in
autemobile accident trials won a greater proportion of cases but re-
ceived less money. But this expected pattern occurred for no other
type of case in which plaintiff negligence was frequently an issue. Our
conclusions about the effects of comparative negligence must remain
tentative until we have conducted further analyses. But it seems that
the law had only a modest effect upon the outcome of trials.

In this study and in our earlier study of jury trials in Cook County,
we found a general stability and consisiency in jury decisions over
time and across jurisdictions. Nevertheless, decisions required of ju-
ries have become more complicated and sensitive as an increasing
proportion of cases that jurors hear involve great economic stakes,
complicated factual questions, or questions about the appropriate ac-
tions of government agencies. Certainly the greatest concern about
the competency and fairness of jury decisicns lies in those few cases
that involve big economiec and social issues.






Appendix A

DATA COLLECTION: SOURCES AND
METHODOLOGY

SOURCES

The analyses described in this report are based on reports of jury
verdict reporting services in each site. These are private, weekly sub-
scription newsletters for lawyers and insurance companies in their
respective areas. The Cook County Jury Verdict Reporter was de-
gcribed in an earlier report (Peterson and Priest, 1982). This appen-
dix describes the publication relevant to San Francisco County, Jury
Verdicis Weekly (JVW). It also describes the methods and procedures
we used to collect the FVW data and the types of data obtained. The
methodelogy was essentially the same in San Francisco as in Cook
County, except where differing laws required different or additional
guestions {e.g., San Francisco required questions on the comparative
negligence doctrine) or differing information was available (e.g., the
race of plaintiffs was not recorded in JVW).

Sinee 1959, JVW has described civil cases reaching verdict in the
Superior Courts and the U.S. Federal District Courts in California.
The most comprehensive coverage of JVW is in the Los Angeles and
San Francisco metropelitan areas. All descriptions are derived from
information provided to JVW by the lawyers trying the cases. To ob-
tain the information, JVW identifies cases reaching verdict from pub-
lic records for each court and then mails a questionnaire to each
attorney of record.

To judge the success JVW had in obtaining case descriptions, we
first attempted to compare the total number of cases reported by JVW
with that reported by the California Judicial Council in its annual
report. While JVW reported only 59 percent of the number of cases
listed by the Judicial Council, we discovered that the counts are not
comparable for two reasons. First, the Judicial Council counts all tri-
als that begin, whereas JVW reports consistently only those with jury
verdicts. Dismissals, completely directed verdicts, and settlements
during trial are not of prime concern to the JVW and were therefore
not reported. Similarly, these incompletely tried cases are outside the
concerns of our study. Second, in the Judicial Council reports, cases
consolidated for frial are each counted separately as they were {irst
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filed. In contrast, JVW reported consolidated actiens as one multiple
party trial. _

To make a more precise estimate of JVW’s coverage, we sampled
about 400 cases listed by the San Francisco County courts as having
gone to jury trials in 1974 and 1979. To see how many of these cases
were reported by JVW, we compared the parties in those sampled
cases with those reported in the semiannual indexes published by
JVW,

The JVW appears quite successful in obiaining case descriptions.
JVW reported 84 percent of the Superior Court cases in which juries
reached decisions (see Table A.1). This figure may underestimate the
actual reporting. The JVW indexes sometimes identify cases differ-
ently from how they are indentified by court records, so we could not
find those cases in the index.

Table A1

ComMpParISON oF CIvIL JURY VERDICTS
INCLUDED 1IN JVW anD REPORTED BY
THE SAN FrRANCISCO SUPERIOR COURTS

item 1974 1979 Total
Reported in JVW 123 102 225
Total sample 143 126 269
Percenl reported &6 81 84

SOURCE: Sample of cases kept by
8an Francisco County Clerk,

To determine the effect the underreporting of JVW had on results of
this report, we examined, where available, the type of case, the per-
centage of plaintiff victories, and the awards of the 44 cases missed
(see Table A.2). Contracts/business cases are the only type of case
greatly everrepresented in the sample of missed cases, and thus likely
underrepresented in the data of this report. Further, JVW appears to
have missed trials with smaller-than-average awards, especially
small auto and contracts/business cases. We have noted the likely
biases in the text.

In short, with a few exceptions, we feel comfortable that our sample
of trials was reasonably representative of all ¢ivil trials decided by
juries in San Francisco. Further, we feel that any sample bias had no
effect on conciusions and only marginal effects upon the precise num-
hers and probabilities.
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Table A.2

CHARACTERISTICS OF TR1aLS Nor REPORTED BY JVW

Cases

e Pl_antiff
. Winsg Avg, Award

Type ol Case Number Percent (%) {($1979)
Automobile accident 19 43 50 7,400
Contracts/business 12 27 73 68,100
Common carrier o 12 75 18700
Other 8 18 T1 146,000
All cases 44 100 63 53,300

SOURCE: Sample of cases kept by San Francisco County Clerk.

The JVW description of each case includes a heading that identifies
the court, parties, lawyers, and expert witnesses; a list of relevant
dates; the cutcome for each party; offers and demands; and sometimes
the amount of the ad damnum, and liens. Following this, a brief de-
scription summarizes the legal issues, claimed facts, injuries and
other losses by the plaintiffs, the amount of medical and other special
damages, and other relevant information. These briel descriptions are
packed with information. Figure A.1 reproduces an illustrative case
report from the JVW.

METHODOLOGY

QOur analyses of jury verdicts are intended, in part, to provide valid,
statistically based inferences about the universe of all civil cases
reaching verdicts. Because of the great variety of Jegal and factual
issues involved in civil lawsuits, we developed a “modular” strategy
for collecting data. We recorded a common set of general information
for all cases, plus specific information about matters that are perti-
nent to particular types of lawsuits. Thus, the same types of data are
recorded for all cases involving the same type of dispute.

For example, all of our automobile accident files contain both a “pri-
mary general” data form and a “traffic special” data form. Product
liability case files contain a “primary general” form plus a “product
liability special” form. Cases involving both types of actions have both
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MAY 11, 1573 PAGE 18 VOLUME 17, NUMSER 1%

DATSY CALONJE WS CTTY AND COUNTY OF SAN FRANCISCO AND FREYHOUND LINES - San
Prancisca County

MNusber: 614604

Flaintiff Attorney: Frenklyn K. Brann, San Francisco

Defendart Attorney: Deputy Attorney Willism Taylor for City
Hauerken, St. Clair, Zappettini and Hines, Sen
Francises, by C.D. Zappettini for Greyhound

Plaintiff Medicsl: Licnel Saenz M.D, (Drthopedist) 3an Francisca
Defendant, Medicsl: None
Triel Judge s Hon. Charles E. Goff

BUS PASSENGER INJURED

. May 27, 1969 at about 5:30 P.M. pleintiff, 35 year
old electromics assembler from San Franeisco, was injured while s passenger
on & City bus at the intersection of Mission and Courtland Streets in San
Francisco.

Flaintiff stated thst she was sitting in the rear
seat of the bus on the left side; that the bus was stopped at a bus zone to
discharge passengers when it was struck on the left rear side by defendant
Greyhowxd's bus.

Tt was comtended by the plaintiff that defendant
City's bus driver was negligently parked end that defendant Greyhound's
driver was negligent in striking the City bus.

Defendant ity contended that the bus was praperly
stopped to discharge passengers; that the Greyhound driver was negligent.

Defendant Greyhound. contended that the City bus
was stopped with the rear portion of the bua 22 inches from the curb which
was in violation of 8 City Ordinance; that the City bus rolled backwards
contacting the bus as it passed.

Flaintiff attorney did not submit a figure tut he
did state that the judgment should be agalnst Greyhound only.

Jury out three hours and 25 minutes after a five day
trial.

Injuries: flaimed cervical sprain with hospitelization until
June Bth. When leaving the hospital she felt a
weakness in the iaft knee on which she had bad previous surgery. She subseguently
fell at home in the shower, aggravating both the knee and cervicel problems.
In August of 1949 she nad an cperation on her knee., Ho residual complaints.

Specials: Madical §9,600. Wage Lo=s $3,000.
Settlement talxs: Demand $10,000. Offer oy Sreyhound only £3, 750,
Result: PLATNTIFF VERDIOT $1L,000. vs BOTH DEFENDANTS TNANTMOUS

Motion for new trial made by both Defendants
April 30, 1973

Fig. A.1—Illustrative case report from Jury Verdicts Weekly
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“traffic special” and “product liability special” forms as well as the
“primary general” form. Data were collected on as many additional
forms as were required by the complexity and issues raised in each
case.

We developed nine special forms to record data for specific types of
legal disputes:

o Traffic: Claims for automobile, truck, motercycle, and bicycle
aceidents, involving one vehicle, multiple vehicles, or pede-
strians.

e (Common carrier: Claims by passengers against common car-
riers {buses, airplanes, amusement rides, elevators, and es-
calators). '

e Sireet hazard: Claims arising from construction or obstruc-
tions on roadways or sidewalks, improper design of roadways
or sidewalks, and failure to maintain roads or sidewalks that
‘are public thoroughfares.

® Dremshop: Claims against bars, liguor stores, or hosts for
providing intoxicants to persons who then injure claimants.

e Worker injury: Claims for injuries arising in a workplace or
during the claimant’s employment, whether or not those
claims also raise other types of issues.

e Product liability: Claims from injuries arising from defective
products.

e Malpractice: Claims of professional malpractice, primarily
medical malpractice.

e Injury on property: Claims for injuries sustained on the defen-
dant’s property, including atiractive nuisance, negligence,
and failure to warn.

e Miscellaneous: All other types of claims, including assaults,
violaticns of civil rights, defamation, breach of contract, un-
fair competition, fraud, and other business disputes.

This modular strategy enabled us to deal with any level of complex-
ity within a single case. Some actions involve complex cross claims,
countersuits, third-party actions, or other ancillary actions that bring
additional parties into the lawsuit or that involve parties in multiple
roles, such as defending one claim while making another. We were
able to collect information about these complex lawsuits while pre-
serving their complexity by developing additional “modules”™~"sec-
ond-action” and “third-party” general and special forms, paralleling
the primary general and special forms.

The second-action forms were used if a lawsuit involved more than
one claim of liability, for example, if the plaintiff sued the defendant
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and the defendant in turn sued the plaintiff in a counterclaim. Infor-
mation about the plaintiff's claim, the disposition of that claim, and
factual and legal issues involved with it were recorded on the primary
general and appropriate special forms. Information about the counter-
claim by the original defendant was recorded on the second-action
general form and second-action special form. The second-action forms
are similar to the primary forms but exclude some information about
the characteristics of the parties that have already been recorded on
the primary forms. Second-action forms would be used, for example,
for consolidated actions that involved separate incidents, different le-
gal theories, or other distinct legal or factual matters; counterclaims;
cross complaints in which the defendant sued another defendant for
his own injuries, or third-party actions in which a defendant sued a
person not a party to the initial lawsuit for the original defendant’s
oW Injuries.

Third-party action forms were used in cases In which a defendant
sued another defendant (a cross claim) or a person not a party to the
original action. However, in these actions, the defendant who raised
the third-party claim was not attempting to recover for his own inju-
ries. but rather was seeking indemnification in the event the defen-
dant was found liable to the original plaintiffs. The third-party
general form is substantially different from either the primary gen-
eral or the second-action general and captures information about the
indemnification issues. Two types of third-party special forms were
used to permit simple data collection where a third-party claim in-
volved relatively few additional facts, or more elaborate data collec-
tion where the third-party claim raised new issues.

Any lawsuit can involve multiple ancillary actions. For example,
two plaintiffs might sue two defendants in the primary action, one
plaintiff might sue another plaintiff in a consolidated action, one de-
fendant might sue one plaintiff in & counterclaim, and one defendant
might sue another defendant for his own injuries in a cross claim.
Such a lawsuit would require completion of the primary general form
and three second-action forms for (1) the consolidated action between
plaintiffs, {2) the cross complaint, and (3) the counterclaim. In addi-
tion, the lawsuit could involve third-party actions in which one defen-
dant sued another defendant for indemnification and a defendant sued
a new party not involved in the initial action for indemnification. This
case involving five parties would require completion of six general
forms and the appropriate special forms associated with each general
form, as shown in Table A.3. Fortunately, no case involved the com-



Table A3

Forms REQUIRED FOR AN [LLUSTRATIVE COMPLEX Casge

Action Description . Form
;mar}' action " Pl;Z_v D_l_,_DZ P:i;nary generzl
Consolidated action P2y P1 Second-zction general (first)
Counterclaim Dlv. P2 Second-action general (second)
Cross complaint— D1v. D2 Second-action general {third)

cross complainant’s
own injuries

Third-party action— D1 v. D3 (new) Second-action general (fourth)
third-party )
plaintiff’s
own injuries

Cross complaint D1 v. D2 Third-party general

Third party— D1 v, D4 {new) Third-party general
indemnification )

plexity of this illustrative case, but our modular forms would have
enabled us to collect data for lawsuits of any level of complexity.!

In all, this modular data collection strategy required the prepara-
tion and use of 50 different data collection forms, listed in Appendix
B.2 Each case required at least two forms, the primary general and
one special-action form {most of the Cook County cases required only
two forms). The cases that required more than two forms were those
involving multiple theories of legal liability or one or more of the
ancillary actions coded on the second-action and third-party forms.

1 We also developed a subrogationfindemnification form to be used in cases in which
a claimant had already recoveraed or settled with one party and that party then sued the
defendant to obiain indemnification or to recover in subrogation fas if the suing party
himself had sustained the initial injury). Rather than using a primary general and a
third-party form for this case, we would complete a primary general form as if the
injured party were the actual plaintiff;, we would then use the subrogation/indemnifica-
tion form to indicate that the actual plaintiff was not the party that was injured.

2In fact, all but three of these forms were used in collecting the Cock County data.
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TYPES OF DATA

The general forms (primary, second-action, and third-party) were
used to obtain information that was common to all cases, including:

1. Matters of timing (when the action oceurred, length of trial,
end of trial date, and so forthj.

9. The number of plaintiffs and defendants involved in the
action {and for the second-action and third-party forms, the
correspondence between the party designation on that form
and the designation on the original, primary general form).

3. The disposition of the action (which parties were involved
in defaults, directed verdicts, partial settlements, compen-
satory jury awards, or punitive damage jury awards, reduc-
tions due to comparative negligence, and whether liability
or the amount of damages was stipulated).

4. Whether any deféndant’s behavior was found to be inten-
tional or willful and whether any plaintiff was found to
have contributed te his own Injury.

5. The amounts of defendants’ offers, plaintiffs’ demands,
plaintiffs’ requests to juries, and the prayer or ad damnum
{i.e., the amount requested in the complaint).

6. The number of witnesses for each party.

7. The amount of special damages and claims for future ex-
penses in various categories.

8. The court in which the action was tried.

9. Any statutory claims involved in the action.

10. The nature of injuries and disabilities elaimed by litigants.
11. The characteristics of the plaintiffs and defendants in the
actions.

Special forms were used to record factual claims and legal issues
raised by parties invelved in a particular type of case. For example,
the traffic special form collected information about the type, use,
driver, and owner of each vehicle involved in the aceident and about
the location and action of pedestrians, riders, and drivers. The product
liability form provided information about the kind of accident that
injured the claimant; the type of defect that was responsible for the
accident; the type of product involved; the relationship of each plain-
#iff and defendant to the preduct’s use, manufacture, and sale; issues
involving product warranties and standards appropriate to the prod-
uct; and the plaintiffs care and knowledge about potential risks in
using the product.

Most of the infermation was recorded separately for each plaintiff
and defendant involved in an action. Thus, information about the na-



ture of injuries, the amount of claimed specials, and characteristics
and disposition of the action was obtained separately for each plain-
tiff, except when the JVW did not report that information separately.
Similarly, information about the defendant’s characteristics, the ex-
tent of the defendant’s liability, and the particular involvement of the
defendant in the incident was recorded separately for each defendant.
Some information that applied to all parties, such as matters of tim-
ing and court jurisdiction, was not recorded separately for each party.

Because the number of parties can vary from case to case, we pre-
pared two versions of the primary general and special forms. One ver-
sion permitted data collection for up to three plaintiffs and three
defendants; the second version was identical, except that it permitted
data collection for up to six plaintiffs and six defendants.”

PROCEDURE

We recorded information on each of the approximately 5,300 jury
trials reported by JVW. The data collection forms were completed by
second-year law students under the direction of a law professor,
George Priest. Each student prepared several legal memoranda deal-
ing with specific issues involved in litigation in California and then
coded cases that were related to the areas of his or her research. The
coders received training covering the various recording forms and the
policies for interpreting the information obtained from case deserip-
tions. The supervisor answered questions about cases and coding con-
ventions and provided written decisions about coding policies. He also
raviewed each case involving third-party, cross complainants, or other
ancillary actions and instructed the student coders about the appro-
priate forms to use for these cases.

A recoding procedure was routinely used to evaluate the accuracy of
the coders, to resolve differences among them, and to develop consen-
sus in the coding. The procedure consisted of reassigning a sample of

30¢ccasionally, the JYW provided no specifie information ahout separate parties in
an action. For example, plaintiffs might sue the City of 3an Francisco and seven police
officers for an alleged violation of civil rights. The description of Lhe case might not

present separate information about each of those seven police officers and their rales in
the claimed incident. or unique information about the disposition of the case ti.e., all
seven were neguitteds. Similarly, a wife and three minar children might see in dowrong-

ful death action for the death of their husband:father withoutl providing spectfic infor-
mation about the individual children. We developed special coding conventions that
permitted us to record atl of the information about these identical parties as if they
were one plaintiff or one defendant, while retaining information that we were in fact
obtaining for multiple parties. These “collapsing conventions” greatly simplified data
collection.
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cases coded by each student to another student or to the supervisor for
independent coding. The initial coder then compared both versions of
the work, listed the disagreements, and discussed those disagree-
ments with the second coder to reach the proper coding decision. The
original coding forms were changed te reflect any corrections, and the
numbers of errors were tabulated to reflect each student’s accuracy.
Disagreements that could not be resolved by the students were re-
solved by the supervisor.



Appendix B

DATA COLLECTION FORMS

Primary Forms Street hazard
Dramshop

General Worker injury

Special forms Product liability
Traffic ' Malpractice
Common carrier Tnjury on property

- Street hazard Miscellaneous

Dramshop

Worker injury

Product liability Third-Party Forms

Malpractice

Injury on property General

Misecellaneous : Special forms

Supplement
Traffic
Multiple Forms Commen carrier

Street hazard

General Dramshop

Special forms Warker injury
Traffic Product liability
Common carrier Malpractice
Street hazard Injury on property
Dramshop Miscellaneous
Worker injury Long Form
Product liability Traffic
Malpractice Common carrier
Injury on property Street hazard
Miscellaneous Dramshop

Worker injury

Product liability
Second-Action Forms Malpractice

Injury on property

General MJi scgilanfous

Special forms
Traffic
Common carrier Pure Subrogation Form
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