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The Institute examines the policies that shape the civil justice system,
the behavior of the people who participate in it, the operation of its insti-
tutions, and its effects on the nation’s social and economic systems. Its
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lic policy issues and rigorous standards of quality, objectivity, and
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Preface

In 1985 the Institute for Civil Justice undertook a detailed study of
aviation accident litigation in the United States. Like earlier ICJ stu-
dies of automobile, asbestos, and medical malpractice litigation, this
research provides a detailed picture of the unique features, transactions
costs, and compensation levels of a particular kind of litigation. To
meet the interests of different audiences, the study’s findings have been
published in six separate volumes:

Executive Summaries of the Aviation Accident Study, R-3684-1CJ,
1988.

Costs and Compensation Paid in Aviation Accident Litigation, by
James S. Kakalik, Elizabeth M. King, Michael Traynor, Patricia A.
Ebener, and Larry Picus, R-3421-1CJ, 1988.

Computing Economic Loss in Cases of Wrongful Death, by Elizabeth
M. King and James P. Smith, R-3549-1CJ, 1988.

Economic Loss and Compensation in Aviation Accidents, by Elizabeth
M. King and James P. Smith, R-3551-1CJ, 1988.

Dispute Resolution Following Airplane Crashes, by Elizabeth M. King
and James P. Smith, R-3585-1CJ, 1988.

Aviation Accident Litigation Survey: Data Collection Forms, by
James S. Kakalik, Elizabeth M. King, Michael Traynor, Patricia A.
Ebener, and Larry Picus, N-2773-1Cd, 1988.

The executive summary volume is a compendium of the summaries
of the individual studies. The second report describes the general char-
acter of aviation accident litigation and compares plaintiffs’ and defen-
dants’ litigation expenses with the compensation paid to the survivors
of those who died in the accidents. The third report reviews the under-
lying principles and detailed procedures used to compute the economic
loss associated with individual decedents. The fourth report describes
the characteristics of the decedents and compares the compensation
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paid to their survivors with the levels of economic loss they suffered.
The present report analyzes the legal and economic determinants of
the litigation decisions that plaintiffs and defendants faced. The sixth
volume contains the forms used to compile the data used in the
separate analyses.

In combination, these volumes provide a comprehensive profile of
aviation accident litigation and a basis for assessing the policy issues
surrounding it.



Summary

This report summarizes results of legal actions that claimants pur-
sued to recover their losses in major aviation accidents. As in other
wrongful death cases, surviving relatives of air-crash victims can decide
to file a claim, settle, or pursue a lawsuit in court. Moreover, the
amount of compensation claimants received differs among those who
settle, those who sue but do not go to trial, and those who go to trial.

Of the 2,113 cases for which we have an estimate of economic loss,
all but two filed claims. Of those who filed claims, 35 percent settled
without filing lawsuits. Of the 1,371 cases for which a suit was filed,
86 percent settled before going to trial and 14 percent went to trial.
Thus, most aviation-crash cases are resolved with claimants settling at
various stages of the litigation process. Both claimants and defendants
in aviation accidents have an incentive to settle early because litiga-
tion, especially if it proceeds to trial, is very expensive.

A key determinant of litigant action in our theoretical model and in
practice is the size of the loss associated with each death. Loss to sur-
vivors was much higher for cases resolved further along in the litiga-
tion process than for those cases settled out of court without a lawsuit.
The mean loss to survivors was smallest for cases that settled prior to
a lawsuit ($536,237) and highest for those that proceeded to trial
($1,408,293). Almost 40 percent of the cases that went to trial had a
loss to survivors of over $1 million.

Why some cases settle early and others do not is the central
question this report addresses.

THE LITIGATION MODEL

A common model was used for analyzing why parties decide to settle
or litigate. The point at which disputants settle depends on several
factors that underlie their implicit benefit-cost calculation. Disputants
must weigh the expected gain of pursuing the claim against the proba-
ble costs of such actions. If the expected gain from litigation exceeds
its total cost, a claimant is likely to sue.
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This simple model yields important implications about the deter-
minants of litigant behavior. It is thus possible to examine the influ-
ence of specific characteristics of the decedent, claimants, defendants,
and the accident on litigation activity. These characteristics affect
behavior through the expected court award, litigation costs, and the
settlement offer from defendants.

The model’s most important implication is that litigation is more
likely the larger the stakes at risk in the negotiations. The best mea-
sure of the stakes is the size of economic loss to survivors. Holding
litigation costs constant, cases involving larger economic losses are
more likely to litigate.

Litigation costs also affect the propensity of settlement. Higher
plaintiff litigation costs reduce the plaintiff’s “ask,” and larger defen-
dant litigation costs increase the defendant’s settlement offer. An
increase in litigation costs for either side makes a settlement more
likely. Because litigation costs are so much larger for trials than for
lawsuits, a smaller fraction of all lawsuits will go to trial. Higher liti-
gation costs raise the threshold of economic loss required to make a
trial worthwhile.

Another implication of the model reflects the commonsense notion
that only a disagreement among contesting parties produces litigation.
This argument suggests those components of loss that are most diffi-
cult for both parties to evaluate increase the likelihood of litigation. In
addition, when the rules of the tort system are in flux, as they were
increasingly during this period, litigation and trials become more com-
monplace because the expectations of the contesting parties start to
diverge.

This model applies most readily to torts where there is a single
plaintiff and a single defendant. Air-crash litigation differs from the
usual tort case in that there are multiple plaintiffs and usually also
multiple defendants. To some extent, defendants devise a strategy
common to all plaintiffs. In addition, there are often substantial
defendant litigation costs that are specific to the accident so that the
marginal cost to a defendant of litigation against an individual plaintiff
may be small.

The immediate implication of these common factors is that there
should be accident-level effects. That is, some accidents will have
many suits and others few for reasons not fully explained by individual
characteristics of the victims and their claimants.

Following is a summary of the results of empirical estimates of the
determinants of litigant behavior. Four sets of variables potentially
determine the probability of filing a suit, the probability of going to
trial, and the duration of time to close of the case. These are:
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Characteristics of the decedent,

Characteristics of plaintiffs,

Characteristics of defendants and accidents, and
Characteristics of the legal environment.

CHARACTERISTICS OF DECEDENTS

Loss to Survivors. The central implication of our theoretical
model was that cases with large losses to survivors are more likely to
litigate. Our empirical results confirm this: Claims involving larger
losses are more likely to sue, to go to trial, and take longer to settle. A
1 percent increase in loss to survivors increases the probability of a suit
by four percentage points, the probability of a trial by 1.7 percentage
points, and the length of time to resolve a case by almost 9 percent.
The consistency of this finding across all litigant outcomes
constitutes strong evidence about the importance of the stakes in
determining which cases make greater demands on the legal system.

In addition, only claims involving large losses are likely to go to
trial. For less than $2 million, we find no statistically significant effect
of loss on the probability of a trial. When loss is more than $2 million,
the probability of going to trial increases rapidly.

Larger losses lengthen the time to resolution. The duration of cases
rises sharply for each percentage increase in loss up to $300,000, but
that duration remains fairly constant from there up to $1 million. For
cases with loss to survivors over $1 million, the effect of loss becomes
much larger; time to closure lengthens by about 27 percent for every
100 percent rise in losses over $1 million, and by 39 percent for every
100 percent increase in loss over $2 million.

Sex and Foreign Status. The fractions of men and foreign citizens
with lawsuits suggest that they might be more likely to sue. However,
once we control for other variables, there are no statistically significant
differences in any dimension of litigation—suit, trial, or duration—
between American men and women. Similarly, after we control for other
covariates, there are no statistically significant differences by citizenship
in the probability of filing a suit or going to trial. Cases of foreign males
were resolved more quickly and foreign women less quickly than those of
U.S. males.

Health. Theoretically, the decedent’s health at the time of death
should influence the behavior of litigants in two potentially conflicting
ways. First, if the health problem is real and severe, it should lower
the value of loss by reducing either life expectancy or work effort. But
health problems are strongly contested between defendants and
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claimants. Our theoretical model demonstrated that disagreements on
an element of compensation led to lawsuits and trials.

The decedent’s health status persistently affects litigant behavior
across all dimensions. Controlling for whether health conditions were
reported, cases in which the decedent was in poor health have longer
time to closure. Duration to closure is 25 percent longer than in cases
in which the decedent was reported to be in good health. Similarly,
poor health increases the probability of a suit by 20 percentage points
and the probability of a trial by four percentage points. Much of the
effect of poor health on trials stems from the larger pool of suits it
encourages. Conditional on filing a suit, there is no statistically signifi-
cant effect on the probability of a trial.

We interpret these results as reflecting a divergence in the assess-
ment by defendants and claimants of how poor health should be incor-
porated into their loss calculations. Uncertainty about how the court
would rule in such cases probably makes proceeding to litigation more
attractive.

Survived Accident. Theoretically, cases of victims who tem-
porarily survive after the accident, most for only a few hours, should be
less likely to settle. In states that allow recovery for pain and suffer-
ing, the size of the loss increases as do the stakes in the negotiations.
There should be added uncertainty in the way either party assesses the
value of this component of loss, partly because of conflict of law
disputes. Uncertainty and disagreement raise the prospects of litiga-
tion. Our results support this theory. When the victim temporarily
survived after the accident, the time to closure increased by 36 percent,
the probability of a suit by ten percentage points, and the likelihood of
a trial by 16 percent when we condition on a lawsuit being filed. The
effect on the probability of a trial is particularly large. Indeed, those
deaths where the victims survived the crash for a while are among
those most likely to proceed to trial.

CHARACTERISTICS OF PLAINTIFFS

Family Characteristics. Survivors suffer noneconomic loss for
which we have no direct measure. To capture its effect, we include
variables indicating whether a spouse survived the decedent, whether a
minor child survived the decedent, and whether the primary beneficiary
of a deceased minor child was a parent. The value of lost love, affec-
tion, and consortium are most likely to be awarded when the relation-
ship between the decedent and the claimant involved one of these close
relationships.
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Our results show:

e A surviving spouse has no effect on litigation.

e A surviving minor child has mixed effects on litigation. The
probability of a suit increases by eight percentage points, but
there is no effect on trials. There is a positive effect on dura-
tion to closure, but with a low “t”-statistic.

o When the decedent was a minor child of a surviving parent, liti-

- gation activity increases substantially. Although there is no
effect on the probability of a suit, all other dimensions of liti-
gant behavior are strongly affected. The number of days
required to close a case increases by 20 percent (136 days
evaluated at the mean). Much of this time results from the
added likelihood of a trial, which rises by seven percentage
points.

Number of Family Members Died. It is the total value of the
stakes that matters, so multiple family deaths should theoretically
increase the likelihood of litigation; and 40 percent of decedents died
with a relative. We included a variable on the number of other family
members who died in the crash because there is often a single suit for
multiple family deaths.

Our results show that multiple family deaths promote lawsuits and
lengthen the time required to close a case. An additional death in the
family increases duration by 15 percent and the probability of a lawsuit
by six percentage points. There is no effect on the probability of a
trial. Small-loss cases in particular are more likely to be litigated
because they are combined with other, larger losses in the same family.
To the extent that these multiple family deaths are treated together,
multiple deaths raise the total loss and hence increase the likelihood of
a suit.

Number of Claimants. Because of possible economies of scale in
the discovery process and other preparations for trial, multiple
claimants should lower the cost of litigation per claimant. If we con-
trol for the value of loss, having multiple claimants should reduce the
probability of settling and raise the likelihood of pursuing the case to
verdict. However, we found that the number of claimants has no sta-
tistically significant effect on filing a suit, going to trial, or time to
close a case.

Age of Primary Beneficiary. The age of the primary beneficiary
should influence litigation, especially when the primary beneficiary is
elderly. Our results show that cases with beneficiaries over age 70 are
six percentage points more likely to settle without a lawsuit than cases
with younger beneficiaries.



The age of the decedent’s primary beneficiary had a significant
effect on the length of time to closure. If the claimant is 60-69 years
of age, duration to closure is 12 percent shorter; and if the claimant is
70 years or older, time to closure is 22 percent shorter than for our
control group of prime age beneficiaries. Because of their own age and
mortality, these elderly beneficiaries do not want settlement negotia-
tions to drag on.

Wealth of Primary Beneficiary. Litigation can be very expen-
sive, and plaintiffs have very different abilities to finance litigation.
Those plaintiffs with very limited resources should theoretically be
reluctant to take on the expenses of a suit and especially of a trial.
Even with the widespread use of the contingency fee system, plaintiff’s
wealth may be an indicator of an ability to manage financially during
lengthy litigation.

Our results reveal no statistically significant effect of plaintiff’s
wealth on the likelihood of a suit or on the duration of time to closure.
However, more wealthy plaintiffs are more likely to go to trial.
Because trials are an order of magnitude more expensive than lawsuits,
the influence of wealth on trials only is understandable.

CHARACTERISTICS OF DEFENDANTS AND ACCIDENTS

Early Communication. Two-thirds of claimants in this study
were reported to receive early communication about a settlement offer
from the defendants. Our results show that early defendant communi-
cation with claimants strongly deters lawsuits. Claimants are 25 per-
centage points less likely to file a lawsuit when early contact is a policy
than when it is not.

If defendants have a policy of making early contact, time to closure
is also substantially reduced. Early communication about a settlement
offer to claimants reduces the time to resolution by 36 percent.

Although this contact policy deterred lawsuits, it did not affect the
probability that a case would go to trial. Indeed, the probability of a
trial conditional on a lawsuit is weakly positive, with a low t-statistic.
The effect of this defendant strategy was to remove lawsuits that were
least likely to go to trial in any case.

More Than One Defendant Paying Damages. Airline accidents
generally have more than a single defendant. Our variable measures
whether more than one defendant paid compensatory damages in the
accident. Because the airline always pays damages, the other payor
would typically be the manufacturer or a government agency. This
variable is important because the law treats compensatory damages
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differently for defendants other than airlines. For example, only the
airline’s compensatory damages are limited by the Montreal Agree-
ment; therefore, damages paid for internationally ticketed passengers
may be higher when there is more than one paying defendant.

This variable, in isolation, has no effect on lawsuits and trials, but it
shortens the duration for resolving a case.

Total Loss in Accident. We included two variables to measure
total loss in the accident: the mean loss per victim (in logs) and the
total number of deaths. Defendants are concerned not only with the
damage award of an individual passenger but also with the size of the
total damages they might pay. Litigation should thus be more likely
the larger the total stakes become.

Although the effect of mean loss per victim to survivors is only mar-
ginally significant on the probability of a suit, an increase raises the
probability of a trial and the duration of time to closure. A 1 percent
increase in mean loss per victim increases the probability of a trial by
four percentage points (six percentage points controlling for lawsuits)
and the time required to close a case by 11 percent. These effects are
consistent with the implications of our theoretical framework. Larger
losses, for either the individual or the accident as a whole, raise the
likelihood of litigation.

In addition, there is no effect of accident size (number of deaths) on
the propensity to sue or to go to trial by any individual claimant. This
result prevails whether we control for the fraction of suits in the
accident or not, suggesting that much of the delay is due to the pro-
cessing of more cases in larger accidents. The size of the accident does
not change the number of suits or trials, but it does prolong the aver-
age length of time it takes to deal with the typical case. An increase in
the number of deaths raised the total stakes, and it also raised the total
costs associated with the litigation.

CHARACTERISTICS OF THE LEGAL ENVIRONMENT

Limits on Recovery. In the early years of our sample of accidents,
some states still maintained limits on the size of the award. Two
states where crashes occurred during this period—Massachusetts and
West Virginia—had caps on recovery. In those crashes, there were
fewer suits and the cases took less time to resolve. However, within
these crashes we can detect little difference in the behavior of plaintiffs
when the loss is greater or less than the stated limit.

International treaties, such as the Warsaw Convention and the
Montreal Agreement, potentially limit the maximum award to
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survivors of decedents who were flying with international tickets.
Many foreign and American passenger awards were covered by these
treaties, so their actual compensation will be less than our computed
loss to survivors. Testing for the effects of these international treaties
is important because 40 percent of the passengers had such tickets.
Such tests are problematic for two reasons. First, these treaties only
limit recovery from the airline; compensatory damages from the
manufacturer or other defendants are not covered. Second, the effect
of the cap depends on the value of the loss. For example, for
passengers with calculated losses less than the $75,000 limit, these lim-
its are redundant. The greater the disparity between our calculated
loss to survivors and the treaty limit of $75,000, the greater the poten-
tial effect of the treaty on compensation award.

With these two problems in mind, we tested for treaty effects with
the combination of two variables. We found that having only one
defendant has a considerable effect on litigation of ticket holders. This
influence grows with the size of economic loss. In cases where the
treaty has the largest effect on reducing compensation below real loss,
the treaty limit increases the level of litigation activity. When there is
more than one defendant, compensatory damages of international
ticket holders may not be limited because the limit applies only to the
airline. These “uncovered” internationally ticketed passengers behave
little differently than nonticketed passengers in litigant actions.

Time Period. We examined whether there have been any changes
in litigant behavior over time. Although the probability of filing a suit
has increased in recent years, there has been no consistent time series
effect on the probability of going to trial or on time to close a case.

CHARACTERISTICS OF LAWSUITS

We examined the association of certain characteristics of lawsuits
with likelihood of a trial and time to closure. We found that filing in
federal court had no relationship with going to trial but federal cases
took less time to resolve. Cases in multi-district litigation are less
likely to go to trial but take longer to resolve. When plaintiffs used
specialized attorneys, trials were more likely but took the same time as
other cases to be resolved. Where there were more defendants, trials
were more likely but the number of defendants had no effect on time to
closure.

Although we could determine how these variables correlated with liti-
gant outcomes, we could not determine causality. To determine their
causal role, we would have to model their effects separately. We can-
not infer their effects on outcomes simply by including them as
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additional covariates in our models. There are two reasons for this.
First, unlike the other variables, these are not exogenous—that is, they
are not givens, such as poor health or economic loss, which are beyond
the litigants’ control. In part, these variables reflect how litigants are
responding to the givens in a case. For example, we cannot infer that
specialized lawyers encourage trials. In fact, plaintiffs may hire a spe-
cialized lawyer because they recognize the complexity of a case and its
greater likelihood of going to trial. Second, the sample involved in
these estimates is conditioned on the decision to file a suit, which is
one of the key litigant outcome decisions in itself. Thus, the other
variables determining that choice make this sample different from the
larger case population, precluding inferences about the population-wide
effects of these variables.

Table S.1 summarizes our empirical findings concerning factors that
determine litigation activity following air crashes.
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Table S.1

SUMMARY OF FACTORS DETERMINING LITIGANT
BEHAVIOR OF CLAIMANTS

Effects on

Probability of
———— Time to
Filing Going to Close of

Suit Trial Case

Characteristics of Decedents

Higher losses to survivors + + +
Sex and foreign status
U.S. male vs. U.S. female . . .
U.S. male vs. foreign male . -
U.S. male vs. foreign female . . +
Health
Poor health + + +
Reported health information + + +
Survived accident + + +
Member of military ) . .
Characteristics of Plaintiffs
Family characteristics
Surviving spouse . . .
Surviving minor child + . +
Parent of minor deceased child . + +
Multiple family deaths + . +
Multiple claimants . . .
Higher age of primary beneficiary - . -
Higher wealth of primary beneficiary . + .
Characteristics of Defendants and Accidents
More than one defendant paying damages - . -
Early communication - . -
Total loss in accident
Higher mean loss per victim + + +
Higher number of deaths per accident . . +
Fraction sued in accident + + +
Characteristics of the Legal Environment
State limit on recovery - - -
International treaty limit on recovery
One defendant (covered)
Small loss U . .
Large loss + +
Multiple defendants (uncovered)
Small loss . . .
Large loss . . .
More recent time period + . .

+ = Increases - = Decreases o = No Effect
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I. INTRODUCTION

Following a wrongful death, survivors of the decedent make compen-
sation claims against the defendants. The claimants want to recover
pecuniary and nonpecuniary losses resulting from the death, while the
defendant’s concern is to minimize damage payments and the costs of
resolving the claim. Resolution of these disputes can be complex. Effi-
ciency suggests that claims involving smaller damages should be
cheaper to resolve than those with larger damages, generally implying
that smaller claims should be resolved more quickly and without a
trial. Equity demands that dispute resolution should lead to fair com-
pensation for the decedent’s survivors.

Some cases of accidental injury and wrongful death are settled
without a lawsuit, and most suits never go to trial. In the vast major-
ity of cases, plaintiffs and defendants agree on a settlement rather than
pressing for a verdict award. Nevertheless, the sheer bulk of lawsuits
results in many trials and considerably strains the civil justice system.
Costs are also high for the litigants. In fact, the high cost of trials gives
litigants a clear incentive to settle without going to court.

Given the congestion and expense of the civil justice system, there is
strong pressure to minimize the demands on that system. However,
equity and efficiency require that reform must wait on a better under-
standing than we currently have about what drives litigant behavior.
Why do some people use the system very little and others a great deal?
Are claimants who do not put demands on the system being compen-
sated adequately and equitably? Are cases that involve more litigation
also cases that are more complex and involve higher stakes? What are
the sources of disagreement that make litigants unable to settle
without recourse to suits or trials?

Economic research has produced models of litigant behavior that
could help provide answers to these questions. However, these models
have not undergone many rigorous empirical tests. A major constraint
for such testing has been the lack of comprehensive data about the
various influences that might be affecting behavior in some particular
kind of litigation—and for a large sample. The data acquired for the
RAND Aviation Accident Study provided us with the opportunity to
give the models an exacting empirical test. Although aviation litigation
departs in some important ways from accidental injury and wrongful
death litigation generally, many of these differences can be accommo-
dated in the modeling.



Our purposes in this report are:

e To describe the character of air-crash litigation and the pro-
cedures that have emerged for resolving compensation claims in
major U.S. aviation accidents.

e To identify how characteristics of the decedents, claimants,

~ defendants, accidents, and legal environment relate to the liti-
gation decisions made by plaintiffs and defendants.

e To identify aspects of the disputes between the parties that pro-
long and make the litigation process more costly.

In two companion volumes, we consider other important elements
and purposes of aviation wrongful death litigation. The first describes
the King-Smith methodology developed to calculate economic loss
incurred for the plaintiffs in our sample.! The second companion report
compares the amount of economic loss with the compensation that
beneficiaries actually received and, based on that comparison, evaluates
the equity of the tort system in dealing with air-accident cases. That
report also examines the legal and economic determinants of the com-
pensation levels that the current system provides.?

THE STUDY DATA

The RAND Aviation Accident Study has gathered data that for the
first time permit analysis of litigation outcomes and behavior in air-
accident cases. The RAND survey was derived from files of insurance
carriers and defense lawyers for the 25 major accidents involving U.S.
airlines between 1970 and 1984. These accidents resulted in 2228
passenger and ground deaths—88 percent of all the deaths resulting
from U.S. airline accidents during that period. The RAND survey
excluded accidents that involved aircraft with fewer than 60 seats or
resulted in fewer than five deaths.?

Because economic loss strongly influences behavior in these cases, it
was essential for both the larger study and our objectives here to esti-
mate the individual economic loss resulting from aviation deaths. The
analysis was limited to those 2113 passenger deaths in the sample for

!See Elizabeth M. King and James P. Smith, Computing Economic Loss in Cases of
Wrongful Death, R-3549-1CJ, 1988.

“See Elizabeth M. King and James P. Smith, Economic Loss and Compensation in
Auiation Accidents, R-3551-1CJ, 1988.

3We did not include accidents before 1970 because of problems with data availability.
We excluded accidents after 1985 because many of the resulting cases are still in litiga-
tion and could not provide us with information on compensation awards and litigation
costs.
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which we could compute an economic loss.* Table 1.1 shows the distri-
bution of these 2113 deaths across the 25 major airline accidents.

The RAND claims data include detailed information on the charac-
teristics of the decedents, the compensation paid, and the litigation his-
tory. These data can be divided into three main categories: (1)
accident level information, (2) information about the decedents, and
(3) information about lawsuits. The major variables in each category
are listed in Table 1.2

Table 1.1

U.S. AIRLINE MAJOR ACCIDENT LIST: 1970-1984

Accident Location

No. Date Airline of Crash Dead
1. 11-14-70  Southern Kenova, WV 59
2. 11-27-70  Capitol Anchorage, AK 46
3. 6-6-71  Air West Duarte, CA 44
4. 9-4-71  Alaska Juneau, AK 104
5. 12-8-72  United Chicago, IL 19
6. 12-20-72  No. Central Chicago, IL 10
7. 12-29-72  Eastern Miami, FL 93
8. 7-23-73 Pan Am Tahiti 68
9. 7-31-73  Delta Boston, MA 82
10. 12-17-73 Pan Am Rome 20
11. 1-31-74 Pan Am Pago Pago 83
12. 4-22-74 Pan Am Bali 91
13. 9-8-74 TWA Tonian Sea 76
14. 9-11-74 Eastern Charlotte, NC 70
15. 12-1-74 TWA Mt. Weather, VA 65
16. 6-24-75 Eastern New York, NY 106
17. 4-27-76  American St. Thomas, V.1 35
18. 3-27-77 Pan Am Tenerife 324
19. 4-4-77  Southern New Hope, GA 69
20. 9-25-78 PSA San Diego, CA 135
21. 12-28-78  United Portland, OR 7
22. 5-25-79  American Chicago, IL 258
23. 10-31-79  Western Mexico City 61
24, 1-13-82  Air Florida Washington, DC 74
25. 7-9-82 Pan Am New Orleans, LA 114
Total 2113

4We excluded 50 cases because they were not closed when data collection stopped in
May 1986; 80 because we did not have information on either sex or age, which are criti-
cal variables for calculating economic loss; and five because the decedents were residents
of foreign countries and we had no basis for estimating the income.



Table 1.2

SUMMARY OF VARIABLES IN RAND ACCIDENT SURVEY

Accident Level Information

Date and location of the accident

Number of deaths and injuries

Identity of defendants and insurers

Number of defendants who paid compensation
Defense expenditures

Whether defendants contacted plaintiffs early

Decedent Information

Age

Sex

Country or state of residence

Citizenship

Race

Marital status

Health status

Length of time survived after accident

Whether multiple members of the same family were killed
Number and age of juvenile children of decedent surviving
Number of adult children of decedent surviving

Total number of dependents and degree of dependency of each
Total number of claimants

Employment status

Occupation

Military or not

Income (for decedent if adult, for parents if juvenile)
Fringe benefit rate

Education (for decedent if adult, for parents if juvenile)
Anticipated education (if juvenile)

Claim and Lawsuit Information

Name of plaintiff’s attorney

Whether a lawsuit was filed

Whether it was filed in a federal, state, or foreign court

Whether a trial was held

The length of trial

The total compensation received

The length of time to close the case

The presence of an international treaty limitation

The presence of a state limitation on compensation

Plaintiff’s litigation expenditures as a percentage of compensation




For each accident, data were collected on the number of deaths, the
principal defendants and insurers, and the litigation expenditures
incurred. The demographic characteristics of each decedent were
recorded along with the number of related family deaths and details
about decedents’ economic circumstances.® The claim and lawsuit
information includes, among other things, the character and disposition
of the case (i.e., whether a suit was filed or trial begun), and the com-
pensation paid as a result of settlement or trial. The RAND survey
contains not only the most complete information on dispute resolution
following aviation accidents, but it represents the most detailed data
available on the participants and outcomes for any type of tort dispute.

ORGANIZATION OF THE REPORT

The report is organized as follows:

e Section II describes the elements that give air-crash litigation
its special nature: the characteristics of the decedents, the
defendants, the plaintiff attorneys; and the legal environment
that has evolved to handle aviation deaths.

e Section III describes the simple correlation between economic
loss suffered and litigation process pursued; the theory inform-
ing our empirical models; and the operational definition of the
empirical variables.

e Section IV discusses the results of our empirical estimates. For
the various categories of variables, it presents estimates of the
probability of filing a lawsuit, the probability of going to trial,
the probability of going to trial conditional on having filed a
lawsuit, and the duration of time it takes to close a case.

e Section V presents our conclusions about the determinants of
litigation behavior.

*Data needed for calculation of economic loss were often missing from the claims
files. For example, the claims files contained no direct information describing critical
components of economic loss, such as decedent’s time spent in household tasks, fringe
rates, taxes paid, the personal consumption of the decedent, etc. For many decedents,
the files omitted such basic data as decedent’s salary at time of death. To estimate the
value of these components accurately, we selected various external sources, including the
Census and Bureau of Labor Statistics data, mortality and work probability data, fringe
benefit data, household time budget survey data, etc. All loss figures in this report were
estimated using these two kinds of data. The specific sources are identified and dis-
cussed in Elizabeth M. King and James P. Smith, Computing Economic Loss in Cases of
Wrongful Death, The RAND Corporation, R-3549-I1CJ, 1988.



II. CHARACTERISTICS OF AIR-CRASH
LITIGATION

HOW AIR-CRASH LITIGATION HAS EVOLVED

Litigation involving aviation accidents is of recent origin, expanding
along with the growth of the aviation industry. Air-crash litigation was
rare before World War IL.! After the war, crashes usually involved the
DC-3s and DC-4s, which seated up to 60 passengers. The character of
litigation for these early crashes was quite different from current pro-
cedures. Not only were the numbers of fatalities smaller, but airplanes
were less complex, airlines were the only defendant, and the doctrine of
strict liability was not yet in place.

Today matters are far different. According to Speiser:

By the 1970s, this picture had changed dramatically. The airliners of
this era are much more complex than the DC-3s and DC-4s, and of
course they carry many more passengers. ... In the world of the
DC-10, the Lockheed 1011, and the Boeing 747, however, it is diffi-
cult to separate the responsibilities and causative factors which arise
from airline operations, aviation manufacturing, and government
regulation. There is now a maze of federal aviation regulations
which place responsibilities upon airlines, manufacturers, and FAA
personnel in a very broad spectrum of situations. . . . Thus, the great
complexity of modern aviation puts pressure on plaintiffs’ attorneys
to sue all parties involved in manufacturing, operating, and regulating
the aircraft in question. This tendency toward multiple defendants
has been accelerated by two developments of the past quarter cen-
tury: the trend toward strict liability for product defects and the
expanded concept of government liability under the Federal Tort
Claims Act.

Reflecting these trends, the accidents in our sample were character-
ized by large numbers of potential plaintiffs (in six cases, at least 100),
high stakes in terms of death damages (in addition to the value of the
aircraft), multiple defendants with different relationships to the
accident, and the prospects of time-consuming, expensive, and complex
litigation. Compounding these problems, passengers in any given
accident were residents of many states and foreign countries, raising
the specter of hundreds of lawsuits in almost as many jurisdictions.

Because of the complexity and high costs of air-crash litigation, a
distinctive process has evolved for handling airline accidents. As in

1This brief history draws on Speiser, 1977, pp. 565-583.



some other mass torts, this process involves several elements intended
to consolidate actions and economize on costs. For the defendants, a
lead insurer handles litigation, leaving the principal defendants—
airlines and aircraft manufacturers—out of the main operational
decisionmaking on individual cases. On the plaintiff side, a few spe-
cialized attorneys have been prominent in representing many cases.
Consolidation of plaintiffs’ actions is furthered by the establishment of
“plaintiffs’ committees,” small groups of attorneys responsible for coor-
dinating plaintiffs’ claims.

Lawsuits have also been formally consolidated through the
widespread use of “multidistricting,” a technique the federal district
courts developed to streamline pretrial processing of multiple claims
arising from the same accident. The end result is that a fairly small
number of actors on all sides have dominated the process of awarding
damages for these accidents. To understand the specific nature of the
litigation that took place after these airplane crashes, it is important to
be aware of some unique characteristics of decedents, plaintiffs, defen-
dants, and attorneys and the way cases were processed through the tort
system.

DECEDENT CHARACTERISTICS

Air-crash victims are not a random sample of the population. They
differ systematically from the U.S. population in ways that should
make mean compensation for their deaths higher than compensation
for the death of an “average” American.?

The decedents in our sample were predominantly male, middle-aged
U.S. citizens; 60 percent were men. The average age of all decedents
was 41, and more than half the victims were concentrated in the prime
wage-earning years—30 to 59. The young are underrepresented. Only
about 8 percent of the decedents are under 18, although this category
contains more than one-third of the total population for 1975.% About
15 percent or 327 were citizens of foreign countries.

About 60 percent of the decedents were married. This fact has an
important influence on compensation because the law in most states
provides for payment of loss to the decedent’s survivors. Thus, average
compensation was substantially higher for married decedents with sur-
viving spouses than for unmarried decedents.

2For more detail on the characteristics of air-crash victims, see Economic Loss and
Compensation in Aviation Accidents, by Elizabeth M. King and James P. Smith.

31975 was chosen because roughly half the deaths occurred after that year.



About 40 percent of the cases involve multiple deaths in the same fam-
ily. Although 60 percent of the decedents were married, only 33 per-
cent of the cases had a surviving spouse. This greatly reduced compen-
sation payments under current law in most states.

About two-thirds of the decedents were employed. This unusually
high pattern of employment is especially apparent where there are rela-
tively few workers in those age categories in the total population—20
to 24, and 65 and over. For example, 44 percent of the male decedents
over age 65 were employed, more than twice that group’s employment
rate in the population.

Many victims of airline accidents were among the economic elite. Of
the American male decedents, 72 percent had professional or
executive-level jobs, whereas only 20 percent of the U.S. male work-
force were in those categories during the same years. This concentra-
tion of decedents in the professional categories is reflected in their
incomes, which were almost twice the U.S. average.

The high average income of airline accident victims should not
obscure the considerable range in decedents’ earnings ability. In the
first year of work after the accident, 10 percent of male decedents
would have earned less than $9,000, and 5 percent would have earned
more than $175,000.

THE LITIGANTS

Defendants

In recent years, the insurance company that assumes most of the
airline’s risk has taken the lead in settling claims. The main insurance
underwriter quickly takes control of the case by contacting families,
handling their claims, and hiring local counsel to further negotiations
or to litigate claims that are not settled.*

The single voice of the insurance underwriter should not imply that
there is one defendant or that multiple defendants have all interests in
common. In our sample of aviation accidents, there was typically more
than a single defendant. Table 2.1 lists the frequency distribution of
the number of named defendants. In three-quarters of all lawsuits,
more than one defendant was listed. Three or more defendants were
named in more than one-third of the suits. In virtually all cases, the
airline was sued; but manufacturers, crew, airports, or government
agencies were often also mentioned in the suit.

Table 2.2 lists the frequency of the type of defendant. After the airline,
plaintiffs most often named the airplane manufacturer as defendants, in

4National Law Journal, November 4, 1985.



Table 2.1
PERCENT DISTRIBUTION BY NUMBER
OF NAMED DEFENDANTS
Number Frequency
1 24.4
2 324
3 27.3
4 10.4
5 or more 5.5

slightly more than half the suits. Other defendants are important partly
because they are not protected by the Warsaw Convention and Montreal
Agreement, which limit compensation to $75,000 for internationally tick-
eted passengers. The pilot and crew were mentioned in 9 percent of the
suits and flight controllers in only about 7 percent.

Simply naming a defendant may imply liability but does not estab-
lish it. In other kinds of mass torts (e.g., those involving asbestos),
liability is typically litigated. However, in aviation accidents, the
defendants generally agree among themselves how to allocate and
assign financial shares in damage liability. In the accident-level sur-
vey, we obtained information about the number of defendants who paid
part of the compensation in each accident. Table 2.3 shows that in 70
percent of the cases, more than one defendant contributed to the

Table 2.2

PERCENTAGE OF CASES DEFENDANTS
ARE NAMED IN SUITS

Type of Defendant Proportion
Airline 99.5
Airline manufacturer 54.5
Engine manufacturer 9.9
Pilot-crew 8.9
FAA/Controller 6.5
Airport 3.4
Specification et al.2 16.5

8The et al. specification lists at least one
defendant.
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payments made. The actual number of contributing defendants varies
across these time periods, presumably reflecting the nature of the
accidents.

A practice that has emerged since the Tenerife accident in 1977 is
that representatives of the main insurance companies have written
letters to survivors of the deceased soon after the accident. In addition
to offering condolences, these letters promise to advance funds to the
bereaved over a difficult period. These letters have become a source of
controversy. Plaintiff lawyers have argued that it is an attempt to get
plaintiffs to settle quickly without the aid of counsel. Our data allow
us to test how this practice affects litigation behavior. For each
accident, we know whether such “early contact” was made.’ Table 2.4
lists the fraction of cases in which the insurance companies sent a
letter or made some form of early contact. In two-thirds of the cases,
early contact was made. As the table shows, such letters have become
quite common in recent accidents.®

Table 2.3

PERCENT DISTRIBUTION BY NUMBER OF DEFENDANTS
WHO PAID COMPENSATION

Year of
Accident 1 2 3 4
1970-72 20.8 51.7 215 0.0
1973-75 74.1 25.9 0.0 0.0
1976-78 7.4 0.0 23.7 68.9
1979-82 12.0 88.0 0.0 0.0
All 30.5 45.8 113 12.4

5Because it is an accident-level variable, we have no information about the variation
in this practice among cases within an accident or whether that contact was in the form
of a letter.

6Tactics of some plaintiff lawyers have also come under criticism. Complaints about
“ambulance chasing” have been made, with accusations that lawyers were arriving on the
scene immediately following an accident to file suits quickly so as to get a piece of the
action.



11

Table 2.4

SELECTED CHARACTERISTICS OF LITIGATION
(Percent of cases)

Year of Plaintiffs’ Early Early Contact Cases in
Accident Committee Contact Letter Federal Court
1970-72 70.9 72.9 0.0 50.4
1973-75 83.9 18.3 0.0 86.5
1976-78 50.5 88.9 28.9 56.7
1979-82 100.0 83.0 71.1 59.2

All 79.5 63.0 36.1 65.1

Table 2.5

THE USE OF SPECIALIZED PLAINTIFF ATTORNEYS

Suits, Suits,
Type of Attorney  All No Suits No Trial  Trials

Specialist 31.3 6.5 44.2 48.6

Nonspecialist 51.4 52.0 51.4 47.6

Foreign 3.4 6.9 1.7 3.7

None or missing  13.9 34.7 2.4 0.0
Plaintiff Attorneys

A small number of plaintiff attorneys have specialized in aviation
accident cases. In this project, we identified 14 plaintiff attorneys who
have become closely identified with aviation death cases. Table 2.5
lists the fraction of all deaths represented by these “specialized” attor-
neys. Across all 2113 death cases, these specialized attorneys handled
almost one-third of all cases. There is no strong increase over time in
the concentration of suits handled by these specialists. Across the four
time periods, 1970-72, 1973-75, 1976-78, and 1979-82, the fraction of
all attorneys who were specialists were 36, 39, 25, and 45, respectively.

The importance of these lawyers grows as the cases become more
serious. Among cases with a suit but no trial, these specialists handied
44 percent, with two of them having almost 20 percent of the cases.
These lawyers represented about half of the cases that went to trial.
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PROCESSING AND JURISDICTION

Across all accidents, two-thirds of cases were filed in federal courts
(see Table 2.4). Although this pattern varies across the period, there
does not appear to be much of a time trend. There is a considerable
amount of folklore about whether jurors and judges in federal or state
court are more sophisticated, more sympathetic to plaintiffs or defen-
dants, or more likely to award large damages. In addition, the selection
of a federal or state court may influence the outcome in a choice of law
dispute and the likelihood of multidistrict litigation. Our information
on the place of suit allows a direct test of that hypothesis.

Multidistrict Litigation

In 1968, Congress created the Judicial Panel on Multidistrict Litiga-
tion, a panel of federal judges authorized to transfer cases pending in
different federal district courts to one district for consolidated pretrial
proceedings. Although limited to pretrial issues (discovery, summary
judgments, stipulations, etc.), in practice most cases have been settled
or tried by the transferred courts rather than remanded back to the
original courts.”

The availability of a single forum has a several advantages: It
avoids duplication of procedures and has the potential of taking advan-
tage of economies of scale. Especially for plaintiffs, financial resources
can be pooled, making them more competitive with the defendants.
Courts may also view multidistrict litigation as more cost effective for
them. Because of these advantages, multidistrict litigation quickly
became the common practice in aviation accidents. In 19 of the 25
accidents in our sample, some form of multidistrict litigation was
employed; 55 percent of all the lawsuits were involved in the multidis-
trict litigation process.

In a multidistrict case, the judge typically appointed a small group of
attorneys—the plaintiffs’ committee—to be in charge of discovery and
settlement negotiations, and to supervise and coordinate plaintiffs’
claims. These attorneys would typically be paid from the fees of the
personal attorneys rather than directly from the claimants. Table 2.4
(above) displays the proportion of accidents that had a plaintiffs’ com-
mittee. Such a committee was formed in 80 percent of the cases.

One consequence of this consolidation of cases is that a few judges
presided over many cases.® For example, three federal courts handled
55 percent of all multidistrict cases over the entire period.

See Aviation Law, 2d ed., 1981.

8The most famous example in aviation accidents is Judge Pierson Hall of the Central
District of California. Speiser reports that within a ten-year period, ten aviation
accidents involving hundreds of individual cases were sent to Judge Hall.
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Choice of Law

One difficulty in characterizing the legal environment in which liti-
gant and compensation decisions are made is that conflict-of-law
disputes have increased. While the longstanding tradition in wrongful
death has been that the law in the place of death was to be applied
(the lex loci rule), that tradition has weakened in the last two decades.
Today, it is often an issue of dispute whether the substantive law
governs in the state of death, the residence of decedents, the domicile
of claimants, or the place of manufacture.

Even within the same state, judicial interpretation is not identical.
Courts can differ by placing a liberal or narrow interpretation on exist-
ing rules. Moreover, in the last two decades, the wrongful death laws
not only went through a period of statutory change, but several land-
mark court decisions altered judicial interpretation.

Table 2.6 lists the distribution of states where suits were filed for all
air crashes. California, New York, Illinois, Florida, and Louisiana
accounted for more than 75 percent of all suits. The remaining 23 per-
cent were filed in 33 different states with no single state accounting for

"more than 2.6 percent of suits. California had 40 percent of all suits
filed and New York almost 15 percent.

This concentration of cases in a few states probably results from
many factors. Empirically, lawsuits were more likely to be filed in the
state where the crash took place, and each of the five states listed in
Table 2.6 was the location of at least one crash. In addition, many
passengers lived in New York and California, not only because they are
populous states, but because they are the centers of this nation’s com-
merce. The final factor is illustrated by the stratification of decedents

Table 2.6

LOCATION OF LAWSUIT

State All  Domestic Flight Foreign Flight

California  40.2 32.2 62.5
New York 14.8 12.7 20.9
Illinois 9.7 12.9 0.9
Florida 6.2 6.2 0.0
Louisiana 6.1 8.2 0.0
All others 23.0 27.8 15.7

NOTE: There were 33 other lawsuit locations
with no single location accounting for more than 2.6
percent of the cases.
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by whether it was a foreign or domestic crash; 85 percent of the suits
in the seven foreign crashes were filed in California and New York.
These two sites were the place of embarkation or destination, the place
of manufacture, the defendant’s place of business, or the state where
specialized plaintiff attorneys practice.

Limits on Compensation

In the early years of our sample of accidents, some states still main-
tained limits capping the size of the award. In 1971, eight states had
limits on recovery but only two had such limits by 1975, These caps
were stringent, often set well under $100,000. To the extent that these
limits directly affected specific cases or influenced the context in which
settlements were made, actual compensation will be affected. Two of
the states where crashes occurred during this period—West Virginia
and Massachusetts—had caps on recovery. Evaluated in March 1986
dollars, the cap in Massachusetts was $441,032 and $308,034 in West
Virginia® at the time the accident occurred. However, only 6 percent of
the deaths occurred in these two states, so the potential aggregate limit
on damages was small.

International treaties—the Warsaw Convention and the Montreal
Agreement—also potentially limit the maximum award to survivors of
decedents who were flying with international tickets. The limit set by
the Montreal Agreement is $75,000 for each decedent.!® Some foreign
and American passenger awards were covered by these treaties so that
their actual compensation will be less than our computed loss to sur-
vivors 1!

RESOLUTION OF CASES

Using a decision-tree format, Fig. 2.1 illustrates the disposition of
the 2113 cases for which we are able to estimate economic loss. A
claim was filed in all but two of these cases. A lawsuit was initiated in
two-thirds of all cases, implying a settlement without a lawsuit for the

9Speiser (1977) reports that the Massachusetts cap was raised to $200,000 on January
1, 1973. This cap was abolished on January 1, 1974. At the time of the West Virginia
crash (1970), the cap on recovery in that state was $110,000.

10Gee Cagle (1986) for a comprehensive review of these agreements.

111, two accidents, there were mass mailings by defendants warning most passengers
that they were covered, making it difficult for us to be certain about who did fly with an
international ticket. In these two accidents, we coded as covered only those passengers
who were foreigners and appeared to have international tickets. In another accident, the
print indicating coverage by these international treaties was judged too small to fulfill
treaty requirements.
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No claim = 2 nged before
(0.1%) e trial = 1184
' (86.4%)
Suit filed = 1371
(64.9%)
Claim filed = 2111 Trial began = 187
(99.9%) (13.6%)
Settled with no
suit = 740
(35.1%)

Fig. 2.1—Disposition of 2,113 cases

remaining third. Even among cases in which lawsuits played a part,
the demands placed on the legal system varied considerably. Some
cases were settled quickly, others went to trial. Among all cases with
suits, almost 14 percent began a trial. As a fraction of all deaths, only
9 percent went to trial.}?

Litigant behavior in airplane accidents resembles that in other torts
involving wrongful deaths or injury in that very few claims actually go
to trial. But air-crash litigants rarely drop their claims. By com-
parison, Viscusi (1986) found in 10,000 product liability cases studied
that almost 20 percent dropped their claims and that of the claims not
dropped, 95 percent led to a settlement either before or during the trial.
In Danzon and Lillard’s (1983) analysis of about 6,000 medical
malpractice cases, 43 percent of claims were dropped, and of those not
dropped, 88 percent were settled out of court.

Table 2.7 indicates that the resolution of aviation accident deaths has
changed substantially over time. For example, more than four-fifths of
deaths in accidents between 1979-82 involved a lawsuit, 20 to 30 percen-
tage points higher than in earlier years. The proportion of cases reaching
trial increased steadily. Among accidents between 1970-72, less than 2

120f those who went to trial, about three-fifths reached verdict and the rest settled
out of court before the trial closed. As is typical in expensive tort disputes, few cases
were tried. Some American judges may see one of their key functions to be encouraging
litigating parties to settle.
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Table 2.7

LITIGANT BEHAVIOR OF CLAIMANTS OVER TIME

% Going to Trial

Year All As % of As % of

of Accident Claims % Filed Suit Total Lawsuits
1970-72 375 65.9 1.3 2.0
1973-75 659 62.4 8.3 134
1976-78 570 50.7 9.6 19.0
1979-82 507 83.6 14.2 17.0
Total 2111 64.9 8.9 13.6

percent of cases went to trial, expanding to 14 percent for crashes
between 1979-1982.

Not all cases proceed through the legal system in the same way.
Table 2.8 shows that claims on behalf of female decedents were five
percentage points more likely to settle without a lawsuit and one per-
centage point less likely to go to trial than suits on behalf of male
decedents. The largest demographic difference in Table 2.8 involves
the citizenship of the deceased. Claims for foreign decedents are far
more likely to involve lawsuits, but they are also less likely to reach
trial: 28 percent of foreign claims settle before a lawsuit, compared
with 36 percent of U.S. cases. Domestic cases are twice as likely to go
to trial.

Cases differ considerably in complexity, and complexity is implied
more strongly by how long they take to close than whether a suit or

Table 2.8

PERCENTAGE DISTRIBUTION BY LITIGANT ACTION

% Going to Trial

% Settled % Settled As % of
Decedents Without Suit After Suit As % of Total Lawsuits
All 35.1 56.1 8.8 13.6
Men 33.2 57.4 9.4 14.1
Women 37.8 54.1 8.1 13.1
U.s. 36.3 54.2 9.5 14.8

Foreign 28.1 66.4 55 7.6




17

trial was involved. Table 2.9 suggests the range of complexity through
the distribution of time to closure for aviation cases. The mean dura-
tion of time to closure of all cases is about two years. This mean is
half a year longer than the median duration (the fiftieth percentile),
reflecting the diversity of time to reach settlement, especially because a
large fraction of cases took a very long time. At the other extreme, 10
percent of claims were resolved within six months and under 30 per-
cent.were closed before one year from the date of the accident.

Obviously, the amount of time to resolve a dispute increases when
lawsuits are filed, especially when these disputes proceed to trial.
Without a lawsuit, average closure time is shortest, a mean of little
more than one year. Even if the suit does not go to trial, a lawsuit
prolongs the time to closure by almost a year and a half, on average. A
trial further delays dispute resolution; the mean duration of time from
the date of the accident to the date of closure is over four years.
Higher stakes cases lead to lawsuits, and in these cases there is more
reason to bargain hard and long. When trials are involved, the process
can become very long: 10 percent of the trials take at least ten years
to resolve, and 20 percent take almost eight years.

Comparing cases by type of decedent, Table 2.10 indicates that there
is no appreciable difference in the time to closure of cases involving
male or female decedents. However, foreign claims close one year later
than U.S. claims. The average time to closure of foreign cases is
almost three years rather than two years for U.S. claims.

Table 2.9
PERCENTILE DISTRIBUTION OF YEARS TO CLOSURE
OF CLAIMS
Settled Settled Went to
Percentile  All Without Suit ~ With Suit Trial
5 0.35 0.20 0.75 1.38
10 0.53 0.30 0.90 1.46
20 0.80 0.42 1.25 1.96
30 1.02 0.55 1.45 2.29
40 1.29 0.70 1.77 2.71
50 1.55 0.83 2.09 3.24
60 2.02 0.95 2.31 3.67
70 2.34 1.13 2.59 4.58
80 3.03 1.37 3.27 7.98
90 4.34 2.03 4.77 9.76
95 5.49 2.40 5.32 10.52

Mean 2.09 1.01 2.41 4.35




Table 2.10

MEAN YEARS TO CLOSURE OF CLAIM
FROM DATE OF ACCIDENT

Decedents Mean Years
All 2.09
Men 2.08
Women 2.11
U.S. 1.94

Foreign 2.94




III. MODELING LITIGANT BEHAVIOR:
THEORY AND EMPIRICAL MODELS

Most aviation-crash cases are resolved with claimants accepting a
settlement offer at various stages of the litigation process. The previ-
ous section indicated that of the 2,113 cases for which we have an esti-
mate of economic loss, all but two filed claims; 35 percent of those who
filed claims settled without filing lawsuits. Of the 1,371 cases for
which a suit was filed, 86 percent settled before going to trial and 14
percent went to trial.

Although our survey did not document the negotiations between
plaintiffs and defendants, the litigant actions we observe are outcomes
of those successful or failed negotiations. Are there systematic deter-
minants of these outcomes? Most economic models assume that loss is
a major influence on litigant behavior. However, loss alone does not
fully explain litigation behavior and outcomes. Our empirical models
also account for the ways in which other influences affect the implicit
cost-benefit calculations that litigants make.

LITIGATION OUTCOMES AND ECONOMIC LOSS
IN THE SAMPLE

Figure 3.1 shows the mean loss to survivors and compensation
awarded for plaintiffs who (a) settled without a lawsuit, (b) filed a suit
but settled before going to trial, and (c) and went to trial. The loss
estimates for the means represented here were calculated using the
methodology we developed for computing economic loss in cases of
wrongful death.!

Neither loss nor compensation was randomly distributed across liti-
gation outcomes. Compensation was largest for claimants who sued
and who went to trial. The mean compensation paid was $621,684 for
cases going to trial, but to only $257,027 for cases settled without a
lawsuit.?

'The methodology and its conceptual bases are fully described in Elizabeth M. King
and James P. Smith, Computing Economic Loss in Cases of Wrongful Death, The RAND
Corporation, R-3549-ICJ, 1988.

2Figure 3.1 also shows a considerable difference between the loss suffered and the
compensation actually received. The reasons for this difference are not the point of this
report. We discuss them fully in another report of the RAND Aviation Accident Study.
See Elizabeth M. King and James P. Smith, Economic Loss and Compensation in Avia-
tion Accidents, The RAND Corporation, R-3551-I1CJ, 1988.

19
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L = $776,807
No clai
(0_15/3lm L = $854,239 Settled before
Suit filed trial (86.4%)
(64.9%) C = $390,203
C = $421,684
L = $748,777 L = $1,408,293
Claim filed Trial began
(99.9%) L = $536,237 (13.6%)
C = $363,680 Settied with C = $621,684
no suit
(35.1%)
C = $257,027

Fig. 3.1—Loss to survivors (L) and compensation (C)
by litigant outcomes

By itself, this tendency for compensation to increase as plaintiffs
pursue their cases further through the tort system tells us little about
whether compensation increases with the complexity of the case,
because economic loss is also larger the further the case is pursued.
One of the principal hypotheses in this study is that cases with high
losses induce more litigation. For example, loss to survivors was much
higher for cases resolved further along in the litigation process than for
cases that settled out of court without a lawsuit. The mean loss to sur-
vivors was smallest for cases that settled before a lawsuit ($536,237)
and highest for those that proceeded to trial ($1,408,293).

These average differences in loss and compensation are even more
dramatic when we examine the distribution of cases by litigant out-
come. Table 3.1 lists mean compensation and loss of cases in the top
and bottom deciles and quartiles. For example, the mean compensa-
tion in the top 10 percent of cases for which no lawsuit was filed was
almost $1 million, while the top 10 percent of cases that went to trial
received a compensation of almost $2.5 million. These are matched by
similar order of magnitude differences in survivors’ economic loss. The
mean economic loss of the top decile of cases with no lawsuit was $2.6
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Table 3.1

MEANS OF LOSS AND COMPENSATION BY LITIGANT ACTION

All No Suit Suit/No Trial Trial
Loss to Survivors
Bottom 10% 14,666 9,168 20,123 22,384
Bottom 25% 38,852 24,851 48,297 63,173
Median 270,713 170,871 322,720 580,565
Top 25% 2,245,119 1,160,398 2,241,759 4,162,014
Top 10% 3,520,378 2,623,208 3,379,766 7,332,456
Compensation
Bottom 10% 32,932 23,615 36,572 23,490
Bottom 25% 66,171 50,338 67,065 68,371
Median 180,354 137,834 210,351 364,142
Top 75% 1,021,456 666,961 1,002,250 1,623,358
Top 90% 1,497,650 994,577 1,439,691 2,493,770
Sample 2111 740 1184 187

million, and the top 10 percent of cases with trials exhibited an average
loss of over $7 million.

Table 3.2 also shows how the size of loss influences litigant
behavior. For selected intervals of loss to survivors, this table displays
the fraction of cases at two steps of the litigation process. The pattern
is clear: As the value of loss increased, fewer claimants settled without
a lawsuit. For example, among those with a loss under $100,000, 56
percent filed a lawsuit; more than three-quarters of those with a loss in
excess of $1.5 million filed a lawsuit. In addition, the proportion of
cases that proceeded to trial was higher for cases involving larger
losses. However, the loss threshold that triggers this effect is much
higher for a trial than for a suit. When loss to survivors is less than
$1.5 million, less than 7 percent of cases go to trial. When loss to sur-
vivors exceeds $1.5 million, almost 20 percent of cases go to trial.

THE LITIGATION MODEL

The strong correlation between loss and decisions to litigate sup-
ports the emphasis on loss in theoretical models of litigant behavior.
Based on this correlation, a common model for analyzing why parties
decide to settle or litigate has evolved over the years (Gould, 1973;
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Table 3.2

DISTRIBUTION OF CASES THAT SETTLED
OR SUED BY SIZE OF LOSS
TO SURVIVORS

Loss to % Going
Survivors % Filed to
($ 000) Suit Trial
0-100 56.1 6.7
100-300 61.8 6.6
300-750 67.0 6.3
750-1500 69.3 6.9
1500-2000 79.2 18.4
2000+ 76.8 15.9
All 65.1 89

Landes, 1971; Posner, 1973).% In this model, there are two parties in a
dispute, a claimant and a defendant. The point at which the claimant
settles depends on several factors that underlie his implicit benefit-cost
calculation. In deciding whether to settle, the claimant must weigh the
expected gain of pursuing the claim against the probable costs of alter-
native actions. If the expected gain from litigation exceeds its total
cost, the claimant is likely to sue.

To illustrate the nature of the model, consider the decision of
whether or not to go to trial. From the perspective of the claimant, the
gain from a trial depends on the size of the expected verdict award
relative to the settlement offer made by the defendant.? If the settle-
ment offer is greater than the expected court award minus the
claimant’s expected cost of trial, the claimant is likely to settle. Thus,
the minimum settlement “ask” the claimant will accept is equal to the
expected verdict award net of his own expected trial costs.

The defendant faces similar cost-benefit tradeoffs. The maximum
settlement offer that the defendant will make equals his expected court
verdict plus his cost of litigation. If the defendant expects a lengthy
and costly litigation process once the case goes to trial, he has an
incentive to raise his settlement offer to achieve a settlement before

30ur development of this approach follows Posner (1986).

4Note that in aviation accidents the expected verdict award does not depend on the
probability of winning the verdict because liability is not at issue. Rather, the fiward
depends on the claimant’s assessment of the true loss and of the proportion of this loss
the legal system is expected to award.
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verdict. Settlement occurs when the defendant is willing to “offer”
compensation that is at least as large as the minimum “ask” of the
claimant.’ This condition suggests a range of possible settlement
amounts. The actual settlement amount depends on the bargaining
position of the plaintiff relative to the defendant. When the
defendant’s maximum settlement “offer” is less than the claimant’s
minimum “ask,” then the case cannot be settled and a trial ensues.

Restating these propositions, a disputant will go to trial according to
the following

ifA = (VP — CP) — (V2 + C%) > 0, goes trial (1)

ifA = (VP — CP) — (V4 + C%) <0, settles

where V is the expected verdict award, C is the cost of a trial, and the
superscripts p and d refer to plaintiffs and defendants.

The verdict award (V) expected will equal the loss suffered by the
claimant only if the disputant expects the courts to grant full recovery
of loss. For the plaintiff, we can formalize this relationship between
“true” loss (L) and the expected verdict award as VP = p(X)L, where
L is true loss and p(X) is the fraction of that loss that the plaintiff
expects the court to award. X represents a vector of variables that
summarizes the translation of true loss into an expected compensation.
Similarly, d(X) is a vector that summarizes the defendant’s expecta-
tions about the translation of true loss into the verdict he expects from
trial.

If compensation in wrongful death were to leave the plaintiff whole,
p(X) or d(X) should equal one. But, for various reasons, p(X) or d(X)
may be less than unity. First, statutory or case law of a state may
require less than full recovery. Two prominent examples in aviation
accidents are the state limits and international limits on recovery
described above. Second, some states deny recovery on some
noneconomic components of loss. Third, p(X) or d(X) summarizes the
risk aversion by the plaintiff or defendant. If plaintiffs are risk averse,
even if the expected verdict were equal to true loss, the uncertainty of
receiving that award makes the value of the expected verdict less than
true loss.

The amount of claimants’ resources (either time or money) may also
affect their implicit discount rates. Plaintiffs with limited financial

5This discussion assumes that settlement costs are identical for both parties. The
particular amount of the settlement will depend on the relative bargaining skills of the
parties involved. “If the plaintiff is very likely to win, the settlement will be close to the
amount of the suit; if he is not likely to win, the settlement will be small” (Gould, 1973).
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resources® or with very few years of life remaining will probably have
higher discount rates. If plaintiffs are risk averse, their minimum
«aek” will be less than the expected verdict, and they will be more
likely to settle. Finally, p(X) or d(X) captures uncertainty about what
the outcome of litigation would be, an uncertainty that varies across
different components of loss. For example, awards for loss of consor-
tium may be more uncertain than those for financial loss.
We can rewrite Eq. (1) as

A=[pX)-dX)]L - (CP + c%) (2)

A, the difference between the claimant’s “ask” and the defendant’s
“offer,” defines the propensity to go to court. If A is greater than zero,
the two parties will go to trial. Hence, the decision to litigate is a
function of true loss (L), the costs to both sides of trial, and the vector
of variables X that summarizes both parties’ perceptions of how the
tort system operates in cases of wrongful death.

Equation (2) lends theoretical support to our finding that a larger
value of loss increases the propensity to go to trial. Holding litigant
costs constant,” a larger loss means a higher minimum “ask” from
plaintiffs, which reduces the likelihood of settling out of court.?

This loss consists of economic loss (which we measured in the previ-
ous project) and of unmeasured components of loss, such as consortium
and affection between spouses or between parents and children.
Several variables related to the proximity of the relationship between
the claimant and the decedent may reflect the value of this unmea-
sured loss. In addition to lost income, a spouse and young children
who survive a decedent are expected to have lost more than siblings
and other relatives have. Thus, we would expect a smaller probability
of settling out of court the more closely related the claimant is to the
decedent.

6This effect is mitigated in these cases by the widespread use of the contingency fee
system.

"The effect of loss on the propensity to settle depends on the ask and offer elasticities
with respect to cost. Litigation costs may expand with the size of loss if large stakes
cases are contested more vigorously. As long as these costs do not increase more than
proportionately with loss, the line of argument in the text would hold.

8Posner (1973) indicates that both parties’ expectations about the outcome of litiga-
tion, the stakes involved, and the costs of litigation and of settlement are not indepen-
dent: “A change in the stakes will affect the amount of money that the parties spend on
litigation and this in turn will alter the probabilities of a particular outcome. Settlement
costs are probably a function of both litigation costs and stakes. A change in one party’s
expenditures on litigation, triggered by a change in the stakes or subjective probability of
winning by one party may lead the other party to alter his expenditures on the case,
which may induce a further change in the first party’s expenditures.”
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Equation (2) also illustrates the effect that litigation costs have on
the propensity to settle. Higher plaintiff’s litigation costs reduce the
“ask,” and larger defense litigation costs increase the “offer.” As a
result, an expected increase in litigation costs on either side makes a
settlement more likely. Because litigation costs are so much larger for
trials than for lawsuits, a smaller fraction of all lawsuits will go to trial.
These higher costs raise the threshold of economic loss required to
make a trial worthwhile. ,

Equation (2) also indicates the critical role of plaintiff's and
defendant’s expectations—captured in the terms p(X) and d(X)—in
litigant behavior. If the plaintiff and the defendant agree on the mag-
nitude of the loss and the way the “system” will translate that loss into
an expected verdict, p(X) will equal d(X). In that case A <0, and the
parties will settle. This simply reflects the commonsense notion that it
is only a disagreement among contesting parties that produces litiga-
tion. More generally, the smaller the difference between p(X) and d(X)
(the closer the parties’ expectations), the more likely settlement
becomes.’

Indeed, the purpose of settlement negotiations is to get p(X) and
d(X) to converge through an exchange of offers and information using
discovery and other means. Trials occur when these attempts fail.
These arguments suggest that those components of loss most difficult
for both parties to evaluate increase the likelihood of litigation. In
addition, when the rules of the tort system are in flux, as they
increasingly were during this period, litigation and trials become more
commonplace because the expectations of the contesting parties are
more likely to diverge. The variables we include in the empirical
models reflect these considerations.

Modifications for Air-Crash Cases

Using the implications of this model about the determinants of liti-
gant behavior, we can examine how specific characteristics of decedent,
claimants, defendants, and the accident influence litigation activity.
However, our empirical models must take the special characteristics of
aviation litigation into account.

Air-crash cases differ from the simple model described above in
three ways. First, the claimants in an accident typically face the same
defendants. Hence, the outcome for one case is likely to influence the
litigation activity in other cases for the same accident. In part, the

9The conventional assumption is that p(X) > d(X); that is, plaintiffs are more
optimistic about their prospects than defendants are about plaintiff's prospects. See Pos-
ner (1986) for an illuminating discussion of this model.
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defendants devise a common strategy for all plaintiffs. As we men-
tioned above, the airline’s insurer tends to take the lead in settling
claims for the defendants. In addition, there can be substantial sharing
of defendant litigation costs in an accident so that the marginal cost of
litigation to a single defendant against an individual plaintiff may be
small.

Second, although such commonalities are less pervasive for plain-
tiffs, they do exist. Multiple deaths in the same families introduce
some common plaintiffs for different decedents in the same accident,
and 40 percent of the cases were in that category. In addition, some
plaintiff attorneys represent multiple claimants in the same accident.

The immediate implication of common factors is that there should
be accident-level effects. That is, some accidents will have many suits
and others few for reasons not fully explained by individual charac-
teristics of the decedents and their claimants. These effects may in
turn influence the individual’s decision on litigation and the compensa-
tion received. Our empirical models of litigant behavior investigate
accident-level effects.

Third, air-crash cases differ from the simple litigation model in that
there is usually no question of liability between the plaintiff and the
defendant(s) in aviation accidents. Although defendants may argue lia-
bility among themselves, they do not do so with plaintiffs. Conse-
quently, nearly all claimants receive compensation.

EMPIRICAL MODELS OF LITIGANT BEHAVIOR

Our empirical models rely on the theoretical model we have just out-
lined. The models we estimate simplify and abstract from real-life
situations. Models do not aim at describing actual decisionmaking
processes. Rather, they aim at identifying the underlying forces
influencing those processes. In reality, even the principal actors in
decisionmaking processes may often be only vaguely aware of these
forces.

Our empirical models simplify real-life situations in two ways that
require comment: First of all, our empirical models investigate what
we call the “claimant’s decision” and the “defendant’s decision.” This
designation may initially appear to ignore the fact that lawyers, rather
than claimants or defendants, often make actual operational decisions
about litigation. Sometimes lawyers consult their clients, but some-
times they do not. This role of lawyers does not affect our cost-benefit
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models so long as lawyers act in the interests of their clients.’® The
same is true when one is modeling investors’ decisions to purchase and
sell stocks. The role of brokers in making operational decisions for
investors does not affect wealth-maximization models so long as brok-
ers act in the interests of their clients.

In addition, our empirical models ignore some seemingly important
litigant decisions. These include the decision of whether to hire a
lawyer, the choice of a particular type of lawyer, the choice of a court
(federal or state) in which to file the suit, and the location of that
court in multidistrict litigation. We do not include them as factors in
the litigant behavior functions that we estimate because such variables
are within the control of the decisionmaker (and therefore
endogenous). In our empirical models, we seek to include as deter-
minants of compensation only variables that are outside the control of
the decisionmaker (exogenous). For example, no one dictates that a
claimant hires a specialist attorney or that a particular case must be
filed in a federal or state court. To model either decision, one must use
simultaneous equations in which the outcomes of this decision serve as
intermediate determinants of compensation. Such a model poses severe
analytical difficulties that go beyond the scope of this work.!! The
mechanism by which these exogenous variables operate may well
reflect the intermediate variables mentioned above.

The Litigant Qutcome Variables

Our study examines three outcome measures:

o Probability of filing a suit,
* Probability of going to trial, and
* Duration of time to close a case.

In general, the factors that influence the decision to sue, the decision
to go to trial, and the duration of time to close a case are similar.
Their empirical importance may, of course, differ across these out-
comes. With that consideration in mind, we included an identical set
of variables in each model.

100f course, lawyers may sometimes make decisions that are not in the interests of
their clients. A model that concentrates on this complex problem is beyond the scope of
the research described here. Miller (1987) provides a good survey of this type of model.

UIn addition, our data are unclear as to whether claimants chose not to hire a lawyer
or simply failed to supply information. Thus, we could not model the decision to hire a
lawyer even if it were within the analytic scope of this work.
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The Litigant Behavior Variables: Descriptions and
Hypotheses

We group our determinants of litigant behavior into four sets of
variables:

Characteristics of the decedent,

Characteristics of plaintiffs,

Characteristics of defendants and accidents, and
Characteristics of the legal environment.

Table 3.3 shows the litigant outcome variables and means derived
from these four equations.

Characteristics of the Decedent

Loss to Survivors. As practice and theory suggest, loss to survivors
is a critical variable in litigation. The total loss suffered by the
decedent’s survivors includes our measure of economic loss to sur-
vivors, as well as other noneconomic losses—Iloss of consortium and
services, mental anguish, etc.}? In this study, we were able to directly
measure only the economic component of loss. Noneconomic com-
ponents of loss must be captured indirectly through other proxies.

Our measure of economic loss to survivors is entered into our models
as a spline function in order to capture possible nonlinearities in its
effect on litigant action.!® Our central hypothesis is that larger loss

Table 3.3

MEANS OF LITIGANT OUTCOME VARIABLES

Variable Descriptions Means

Probability of
Filing a suit .649
Going to trial .087

Duration of time to close
of case (2n of days) 6.29

1215 three states, the death damage principle implies that the full economic loss is the
appropriate measure.

134 gpline function defines linear (or nonlinear) segments of a variable. This method
allows us to consider any difference in the relationship between litigant action and
economic loss over different ranges of the loss value. Using the distribution of the loss
values in our sample, we defined four loss splines. For example, if loss equals $1.2 mil-
lion, the loss spline 0-300,000 takes on a value of 2n($300,000); the spline 300,000 to 1
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prolongs litigant activity by increasing the likelihood of a lawsuit, a
trial, and thus the length of time to close a case. Hence, cases with
very large losses are more likely to be pursued to trial.

Sex and Foreign Status. Two demographic attributes of the dece-
dent that may influence litigant action are sex and foreign status. Our
simple summary statistics in Sec. II indicated that, compared with
claims for American men, claims for female decedents were less likely
and claims for foreign citizens were more likely to result in suits. We
are interested in determining whether these correlations reflect real
behavioral differences among their survivors or result from correlations
with other variables included in our model.

Health. A variable indicating decedent’s health at the time of death
was included in our model. This variable takes the value of one if
there was a mention in the decedent’s file that, at the time of death, he
or she was suffering from a disease that interfered with ability to work
or that threatened to shorten life expectancy. Such a health problem
was indicated for 3 percent of all decedents.

One difficulty is that such health problems are more likely to be
reported the further along the litigation process goes for the decedent.
To control for this bias, we included a reporting variable that takes a
value of one if any health information was reported and zero if the files
do not mention the decedent’s health before the crash.

Poor health has two conflicting effects on settlement propensity. A
real and severe health problem lowers the value of loss by reducing
either life expectancy or work effort. This would make settlements
more likely. However, defendants and claimants often strongly contest
health problems and their implications for the decedent’s lifetime earn-
ings potential. Thus, the presence of a health problem could lead to
more difficult settlement negotiation and lengthier litigation.

Survived Accident. Some 2 percent of decedents survived for a
period after the accident, most for only a few hours. Such cases should
be less likely to settle because it increases the size of the loss (and thus
the stakes) in states that allow recovery for pain and suffering. In
addition, there is added uncertainty in the way either party assesses
the value of this component of loss, partly due to conflict of law
disputes. As our discussion of the poor health variable argued, uncer-
tainty and disagreement raise the prospects of more complex and
lengthy litigation.

Member of Military. About 5 percent of all decedents were in the
armed forces. The issue we investigate is whether their survivors or
the courts treated military claims differently from other claims.

million has a value of 2n($1 million) minus 2n($300,000); the next spline is assigned a
value of 2n($1.2 million) less n($1 million); and the last spline variable is zero.
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Characteristics of Plaintiffs

Family Characteristics. Survivors suffer noneconomic loss for which
we have no direct measure. To capture its effect, we include variables
indicating whether a spouse survived the decedent,'* whether a minor
child survived the decedent, and whether the primary beneficiary of a
deceased minor child was a parent. The value of lost love, affection,
and consortium is most likely to be awarded in cases that involve one
of these close relationships. Indeed, in our companion study we found
that controlling for economic loss, compensation was indeed larger
when these close relatives were involved.

Number of Family Members Who Died. In our sample, 40 percent of
decedents died with another relative. There is often a single suit for
multiple family deaths. Since it is the total value of the stakes that
matter in such cases, multiple family deaths should increase the likeli-
hood of litigation.

Number of Claimants. The number of claimants per suit in the
accident is a measure of the cost of litigation for the plaintiff. Because
of possible economies of scale in the discovery process and other
preparations for trial, multiple claimants per suit lower the cost of liti-
gation per claimant. Controlling for the value of loss, this may reduce
the probability of settling and raise the likelihood of pursuing the case
to verdict.

Age of Primary Beneficiary. We control for the age of the primary
beneficiary. This variable is specified as a set of categorical dummy
variables representing age groups 0-10, 11-19, 60-69, and 70+, where
the omitted category is age group 20-59. We interpret this variable as
a reflection of the beneficiary’s discount rate. The elderly may
discount a delayed award at a rate higher than the one we used to com-
pute economic loss; they would then have a lower value of the expected
award and could settle more quickly.

Wealth of Primary Beneficiary. Plaintiffs may vary considerably in
their ability to finance consumption during prolonged negotiations.
Plaintiffs who have very limited resources may be reluctant to endure
the delays involved with suits and trials. In computing the effective
tax rate on the award, we had to estimate the lifetime wealth of the
primary beneficiary and include it as a determinant of litigant
behavior. Although this measure is imperfect because indirect, it pro-
vides some indication of plaintiffs’ wealth.!®

4In about 35 percent of cases the decedent was survived by a spouse.

15Gee King and Smith, Computing Economic Loss in Cases of Wrongful Death, for a
more detailed discussion about the creation of this variable.
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Characteristics of Defendants and Accidents

We employ characteristics of defendants and accidents to test
whether there were accident-level effects on litigant action in each
case.

More Than One Defendant Paying Damages. Our variable measures
whether more than one defendant paid compensatory damages in the
accident. More than a single defendant may imply a dispute among
defendants about liability. It is often alleged that eventual compensa-
tion may be higher if defendants do not present a united front. More-
over, since the Montreal Agreement only limits the airline’s compensa-
tory damages, damages paid for internationally ticketed passengers
may be higher when there is more than a single paying defendant.
However, multiple defendants could share in the costs of litigation,
thus reducing the defendants’ incentives to settle quickly, other things
equal.

Early Communication. Two-thirds of claimants were reported to
have received early communication about a settlement offer from the
defendants. This study offers the first opportunity to test systemati-
cally whether such communication affects litigation behavior at all.

Total Loss in Accident. Defendants are concerned not only with the
damage award of an individual passenger, but also with the size of the
total damages they might pay associated with the accident. Two vari-
ables measure total loss in the accident: the mean loss per victim (in
logs) and the number of deaths. Holding the number of deaths in an
accident constant, the larger the mean loss per decedent, the higher the
stakes. Consequently, the larger the mean loss, the more likely litiga-
tion should be.

Controlling for the mean loss per victim, the more deaths in an
accident, the greater the total accident loss. However, an offsetting
force here is that defendant’s potential litigation costs also rise with
the number of deaths. For the same total loss in the accident, the
effect of mean loss per decedent on litigation should be larger than the
effect of the number of deaths.

Characteristics of the Legal Environment

Other variables tell us about how characteristics of the tort system
affect litigant behavior. We defined variables that measure the legal
rules under which settlements were made and court cases were
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decided.'® In this study, we included variables measuring the applicabil-
ity of caps on recovery by claimants. Limits on the amount of com-
pensatory damages lower expected gains from costly litigation and may
induce claimants to settle out of court.

State Limit on Recovery. Actual compensation will be affected to the
extent that state limits influenced the disposition of specific cases and
the context in which settlements were made. In West Virginia and
Massachusetts, the two states with caps on recovery during this period,
the caps were $308,034 and $441,032, respectively, evaluated in March
1986 dollars. Our model included a dummy variable indicating whether
the crash occurred in one of these two states and another indicating
whether the loss associated with the claim exceeds the state cap.

International Treaty Limit on Recovery. Testing for the effects of
these international treaties is important because 40 percent of the
passengers had such tickets. Such tests are problematic for two rea-
sons. First, these treaties limit recovery from the airline, but compen-
satory damages from the manufacturer or other defendants are not
covered by the treaty. Second, the impact of the cap depends on the
value of the loss. For example, for passengers with calculated losses
less than $75,000, these limits are redundant. The greater the disparity
between the loss to survivors and the treaty cap, the greater the poten-
tial effect of the treaty on compensation award and thus on litigant
behavior.

With these two problems in mind, we tested for treaty effects with
the combination of two variables. The first is the number of defen-
dants who paid compensation in that accident. If more than one
defendant paid compensation, the international treaty limit may not
limit damages. We first created a dummy variable having the value 1
if there is more than one paying defendant and 0 if there is only one.
This variable is multiplied by two treaty ticket variables. The first
indicates that the value of loss to survivors in the case is less than
$75,000 (in equivalent 1986 dollars). The second is defined as the
natural logarithm (£n) of loss to survivors minus the natural logarithm
of $75,000 in 1986 equivalent dollars. This variable measures the
potential impact of the treaty limit in reducing damages.

Time Period. We are also interested in whether there have been any
changes in litigant behavior over time. To discover this, we grouped

16Q0ne difficulty in characterizing the legal environment in which litigant and compen-
sation decisions are made is that the question of resolving conflict of law disputes has
become less settled over time. Today, it is often an issue of dispute whether the substan-
tive law governs in the state of death, the residence of decedent, the domicile of
claimants, or the place of manufacture. The governable law may also differ depending
upon the issue under dispute—punitive damages, compensatory damages.
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accident years into four periods. Some of the patterns over time will
already have been captured by other variables whose values have
changed systematically over the years. Therefore, the year of accident
reflects period-specific unmeasured characteristics that explain litigant
action.

Table 3.4 lists the individual variables and the means derived for
them.
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Table 3.4

VARIABLE DESCRIPTIONS AND MEANS

Variable Descriptions Means

Characteristics of Decedents

Loss to survivors {2n) 12.23
Sex and foreign status
U.S. women 327
Foreign men .085
Foreign women .086
Health
Poor health 031
Any health information 646
Survived accident .023
Member of military 052

Characteristics of Plaintiffs
Family characteristics

Surviving spouse .350

Surviving minor child .331

Parent of minor deceased child 051
Number of family members died .606
Number of claimants 2.18
Age of primary beneficiary

0-10 .060

11-19 073

60-69 094

70+ 051
Wealth of primary beneficiary $385,690

Characteristics of Defendants and Accidents

More than one defendant paying damages 687
Early communication .669
Total loss in accident

Mean loss per victim 13.28

Number of deaths per accident 142

Characteristics of the Legal Environment

State limit on recovery .067
International treaty limit on recovery 407
Time period
1970-72 178
1973-75 .309

1976-78 271




1V. EMPIRICAL ESTIMATES OF LITIGANT
BEHAVIOR

In this section, we discuss our empirical estimates of the deter-
minants of litigant behavior. We investigate four outcomes: (1) filing
a lawsuit, (2) going to trial, (3) going to trial conditional on having
filed a lawsuit, and (4) the duration of time it takes to close a case (in
logs). Because results in common across all equations strengthen con-
fidence about their reliability, we summarize our findings for all four
outcomes simultaneously.

Using maximum likelihood estimation, we computed probit models
of the first two litigant decisions that we study.! The first equation is a
probit model of whether the claimant files a lawsuit, estimated for the
full sample of claimants.? The second equation is a probit model of
whether the claimant proceeds to trial, first estimated using the full
sample of decedents. In this case, the equation can be interpreted as
the unconditional probability of going to trial. Next, the trial equation
is estimated using only the sample of claimants who filed a lawsuit
(1,371 cases).® In this specification, the trial equation can be inter-
preted as the probability of going to trial conditioned on filing a
lawsuit.* The final litigant equation concerns the duration of time to
close a case and is estimated using Ordinary Least Squares.’

IThe decision to settle without a lawsuit or not can be expressed as a binary variable,
taking on a value of 1 if the claimant settles and 0 if not. We chose a probit model
rather than a linear probability model because the estimated probabilities from the latter
approach can lie outside the admissible range (0,1). In the probit model, the effect of a
regressor or an explanatory variable on the probability is a nonlinear function of the
value of the regressor. Hence the influence of the estimated effect of a regressor on the
actual probability depends on the value of that regressor. Statistically, the probit model
is based on specific distributional assumptions about the residual term; that is, it
assumes that error terms are distributed standard normal.

2Recall that all except two cases filed a claim. Thus, our sample consists of 2,111
cases.

3This estimation approach assumes that the probability of choice at each stage is
independent of the choice at the previous stage (Amemiya, 1975).

“In this form, the suit and conditional trial equations may be viewed as a sequential
model because the decision to go to trial does not arise unless the claimant has filed a
lawsuit.

®Survival or duration models that are able to handle open court cases are more
appropriate in analyzing time to closure of cases. They are able aiso to incorporate the
information about time to closure from cases that take longer to close. However, our
sample includes only closed cases; 30 open cases were excluded from all analysis in this
project because compensation numbers were not available. Ideally, those cases should be
part of an analysis of time to closure.

35
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Table 4.1 contains our probit estimates of the probability of a suit, a
trial, and the conditional probability of a trial, and our estimated
regression for time to closure. To facilitate the interpretation of the
estimated probit coefficients, these coefficients were transformed into
percentage point changes in Table 4.1.

CHARACTERISTICS OF DECEDENTS

Loss to Survivors

The central implication of our theoretical model is that litigation 1is
more likely in cases involving large losses. We test the effect of loss to
survivors in two ways. In the first specification, we include the £n of
loss to survivors as a covariate (along with all the other variables in
the model). The results for this simple specification, presented in
Table 4.2, strongly confirm our expectations. Those having claims
involving larger losses are more likely to sue and go to trial, and such
claims take longer to resolve. On average, a 1 percent increase in loss
to survivors increases the probability of a suit by almost four percen-
tage points, the probability of a trial 1.7 percentage points, and the
length of time to resolve a case by almost 9 percent.®

The consistency of this finding across all litigant outcomes consti-
tutes strong evidence about the importance of the stakes in determin-
ing which cases make greater demands on the legal system. However,
this simple specification does not capture the nonlinear effect of loss
on litigant behavior. Table 4.1 tests for this nonlinearity.

We find evidence of nonlinearity across all four outcomes. Nonlinear-
ity has an erratic effect on the probability of a suit, but the largest effects
occur within the range of $1 million to $2 million in loss. Further, only
very large losses significantly increase the likelihood of going to trial. For
losses of less than $2 million, we find no statistically significant effect on
the probability of a trial. When loss to survivors is more than $2 million,
the probability of going to trial increases rapidly. These findings are con-
sistent with our theoretical models where high litigation costs were an
inducement to settle. Because trial costs are higher than settlement nego-
tiation costs, the loss threshold is much higher for the trial decision than
for the decision to sue.

Larger losses also lengthen the time to resolution. Table 4.1 above
indicates that the duration of cases does not vary significantly with

6Throughout the rest of this section, the percentage changes described in the text for
the duration analysis are derived from eB-1, where B is the estimated coefficient for the
variable.



Table 4.1

PROBABILITY OF A SUIT OR TRIAL AND DURATION
OF TIME TO CLOSURE
(t-statistics in parentheses)

Trial
¢n Days
Full Suit to
Suit Sample Sample Closure
INTERCEPT —0.3720 -0.8198 -1.0508  4.7916

(-1.11)  (-3.99) (-3.40) (7.58)

Decedent’s Characteristics
Loss to survivors®

$0-300 0.0269 -0.0071 -0.0174 0.0056
(1.88) (~0.75) (~1.21) (0.21)

$300-1,000 0.0183 -0.0052 ~-0.0072 -0.0456
(0.48) (-0.23) (-0.21) (-0.64)

$1,000-2,000 0.1074  0.0231 0.0156 0.2370
(1.51) (0.63) (0.29) (1.87)

$2,000+ -0.0052 0.0573 0.0752 0.3263
(-0.08) (2.12) (1.93) (2.88)

U.S. women 0.0127 0.0215 0.0280 0.0573
(0.55) (1.43) (1.25) (1.29)

Foreign men 0.0179 -0.0255 -0.0438 -0.1782
(0.43) (~0.93) (~1.11) (~2.35)

Foreign women ~0.0120 -0.0186 -0.0249  0.1707
(-0.26) (-0.56) (~-0.52) (2.03)

Survived accident 0.0906 0.0997 0.1589  0.3088
(1.42) (3.42) (3.56) (2.65)

Poor heaith 0.1982  0.0445 0.0328 0.2230
(2.89) (1.69) (0.88) (2.18)

Reported health 0.1883 0.0721 0.0745 0.3064
(8.68) (4.55) (3.00) (7.40)

Military -0.0138 —0.0350 -0.0555 0.0794

(-0.32) (-1.05) (~1.10) (0.94)

Plaintiff’'s Characteristics

Surviving spouse -0.0252 -0.0070  0.0100 -0.0757
(-0.76) (~0.33) 0.32) (-1.20)
Juvenile child 0.0791 0.0101 -0.0042  0.0916

(2.45) (0.52) (-0.14) (1.53)
Parent of minor deceased child ~ 0.0021  0.0708 0.1103  0.1784
(0.05) (2.55) (2.58) (2.00)

Beneficiary’s Age

0-10 0.0127 0.0022 0.0086  0.1217
(0.27) (0.07) (0.19) (1.39)

11-19 -0.0280 —0.0500 -0.0701  0.0010
(-0.64) (-1.67)  (-1.60) (0.01)

60-69 0.0028 -0.0023 -0.0098 -0.1196
(0.08)  (-0.09) 0.27) (-1.69)

70+ -0.0626 -0.0582 -0.1014 -0.2426

(-1.13) (-1.29) (-140) (-2.29)
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Table 4.1—continued

Trial
¢n Days
Full Suit to
Suit Sample Sample Closure
Number of claimants -0.0091  0.0006  0.0027 -0.0170
(-1.28) (0.14) (0.39) (~1.26)
- Number of family members
who died 0.0612 -0.0005 -0.0018 0.1404
(5.01) (~0.06) (-0.16) (6.64)
Wealth (millions) 0.0715 0.0516 0.0497 -0.1053
(1.17) (1.52) (0.97) (-0.93)
Wealth dummy -0.0274 0.0970 0.1694 -0.0338
(-0.42) (2.04) (2.20) (~0.26)
Defendants (accident level)
More than one defendant paid 0.0167 0.0393  0.0548 -0.2664
(0.43) (1.58) (148) (-3.81)
Early contact -0.2518 -0.0076  0.0328 -0.4403
(-7.74) (-0.42) (1.24) (-8.14)
Mean loss in accident (2n) 0.0244 0.0448  0.0641 0.1032
(1.18) (3.68) (3.50) (2.65)
Total deaths (hundreds) -0.0183  0.0057 0.0078  0.2566
(-1.07) (0.60) (0.55) (8.15)
Legal variables
State limit on crash -0.2865 -0.0497 0.0212 -0.3546
(~4.91) (-0.88) (0.23) (-3.15)
State limit on recovery ~0.0645 0.0698 0.0695  0.0733
(—0.89) (1.02) (0.60) (0.52)
Treaty ticket limit
Treaty 1 0.0416 -0.0266 -0.0699 ~0.0251
(0.82) (-0.65) (-1.15) (-0.26)
Treaty 2 0.0777  0.0472  0.0563 0.1960
(2.76) (3.76) (3.15) (4.51)
Treaty 1 x multiple defendants -0.1192 -0.1251 -0.1475 -0.3691
(-1.91) (-2.34) (-1.86) (-3.05)
Treaty 2 x multiple defendants -0.0905 -0.0435 -0.0522 ~-0.1881
(-2.68) (-2.69) (-2.22) (-3.38)
Time period
1970-72 -0.0267 -0.0888 -0.1295 0.2936
(-0.65) (-2.99) (-2.97) (4.06)
1973-75 -0.2807 0.0054 0.0493 0.0141
(-7.29) (0.26) (1.64) (0.21)
1976-78 -0.1624 0.0325 0.0857 -0.3496
(-5.01) (1.96) (3.40) (-5.83)

8Thousands of dollars.
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Table 4.2

ANALYSIS OF LITIGANT ACTION USING #n (LOSS TO SURVIVORS)
AS MEASURE OF LOSS?

Trial

Suit Full Sample Suit Sample 2n (Duration)

fn loss to
survivors  0.0392 0.0166 0.0161 0.0846
(4.05) (2.65) (1.70) (4.57)

aAl] other variables in Table 4.1 are included in this specification.

loss values less than $1 million. However, duration rises sharply for
cases with at least $1 million loss to survivors. Time to closure
lengthens by about 27 percent for every 100 percent rise in losses over
$1 million, and by 39 percent for every 100 percent increase in loss
over $2 million.

To illustrate the implication of these loss results, we compare the
predicted probabilities implied by the parameter estimates with
observed probabilities. As Table 4.3 shows, the probability of a lawsuit
varies inversely with the value of loss. The mean predicted probability
of filing a lawsuit is 54 percent when the loss is less than $50,000. It
rises7 steadily to over 70 percent for cases involving loss above $1 mil-
lion.

Sex and Foreign Status

The simple differences outlined above indicated that U.S. women
were more likely to sue, but less likely to go to trial. Foreign men were
less likely to go to trial than American men, but their cases took longer
to close. However, once we control for other variables, there are no
statistically significant differences in any dimension of litigation—suit,
trial, or duration—between American men and women. The coeffi-
cients of the U.S. women variable in all equations are positive, but
their t-statistics are always less than two.

Similarly, after controlling for other covariates, there are no statisti-
cally significant differences by citizenship in the probability of a suit or

"We compared our estimates with the observed (or actual) probabilities of filing a
lawsuit and computed statistical tests of differences in these mean probabilities. We
could not reject the hypothesis that these differences are zero at the 10 percent level.
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Table 4.3

PREDICTED PROBABILITIES OF A LAWSUIT
AND TRIAL BY LOSS TO SURVIVORS

Economic Filing a Lawsuit - Going to Trial
Loss
($000) Actual Predicted Actual Predicted
0-50 0.542 0.530 0.053 0.053
50-100 0.599 0.609 0.064 0.067
100-200 0.610 0.605 0.075 0.068
200-300 0.641 0.653 0.053 0.062
300-400 0.615 0.648 0.073 0.074
400-500 0.742 0.728 0.052 0.080
500-750 0.696 0.696 0.120 0.088
750-1000 0.708 0.694 0.092 0.113
1000-1500 0.677 0.702 0.090 0.096
1500-2000 0.800 0.753 0.174 0.119
2000-2000+ 0.770 0.788 0.163 0.186

going to trial. However, cases of foreign males were resolved more
quickly, and those of foreign women less so, than those of U.S. males
and females. We cannot explain this sex difference between foreign
citizens.

Health

Decedent’s health status affects litigant behavior across all dimen-
sions. Controlling for reported health conditions,® we found that when
the decedent had poor health, cases took 25 percent longer to close
than those in which the decedents’ health was reportedly good. Poor
health also increases the probability of a suit by 20 percentage points
and the probability of a trial by four percentage points. Much of the
effect of poor health on the likelihood of trial stems from the larger
pool of lawsuits poor health encourages. As a result, health has no sta-
tistically significant effect on the probability of a trial, conditional
upon filing a suit.

In our view, poor health has two conflicting effects on litigation. To
the extent that the health information is accurate, the economic loss

8Note the importance of controlling for the reporting bias that results because report-
ing of health condition is more likely the longer the litigant endures. Across all dimen-
sions of litigation, the effect of this variable is strongly positive. Reporting is more fre-
quent in cases that filed a lawsuit than in those that did not.
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suffered is reduced. Through this mechanism, a lowering of the stakes
should make litigation less likely.

However, poor health also operates through another channel in our
model—the differing opinions of plaintiffs and defendants. This effect
reflects differences in the way the claimants and defendants assess
poor health and incorporate it in their loss calculations. They are
unlikely to agree on a settlement amount because defendants have an
interest in magnifying the adverse effect that current poor health
would have had on future productivity while claimants have an interest
in diminishing it. Uncertainty about how the court would rule in such
cases probably makes litigation more attractive. Our empirical analysis
indicates the second channel outweighs the first, with a net result that
indicators of poor health are associated with more litigation.

Survived Accident

When the decedent temporarily survived an accident, cases became
more litigious. The time to closure increases by 36 percent, the proba-
bility of a suit by nine percentage points,® and the likelihood of a trial
by ten percentage points. The effect on trial probability is particularly
large. This trial effect persists even after we control for a lawsuit,
increasing to 16 percentage points.

Unlike poor health, the two channels through which this variable
operates both increase the prospects of litigation. Because the likeli-
hood of damages for pain and suffering increases, the stakes are higher
in these cases. As with poor health, temporary survival evidently
creates disagreement about the total value of loss. Here the difference
probably centers on damages for pain and suffering. This disagreement
probably reflects uncertainty about the law and how a jury might react
to the decedent’s terrible last moments.

Member of Military
We found no statistically significant difference for military and non-
military decedents in any aspect of litigants’ behavior.

9Surviving does not have a statistically significant effect on the likelihood of a suit at
conventional standards.
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CHARACTERISTICS OF PLAINTIFFS

Family Characteristics

We included three variables to measure noneconomic losses, particu-
larly those related to loss of consortium: whether the decedent is sur-
vived by a spouse, a juvenile child, and by a parent, if the decedent was
a minor child.!® These are situations in which loss of consortium is
most likely to be paid. Controlling for economic loss, total loss should
be larger when these close relationships are involved, because of the
prospects of damage awards for nonpecuniary loss. On this effect
alone, litigation should increase. In addition, disputes are more likely
to be contentious for this component of loss, especially for the very dif-
ficult to quantify losses when a parent or child is involved.

The results for these variables are mixed. Whether the decedent is
survived by a spouse does not substantially affect litigant behavior. It
may be that because this is the most common type of case, the contest-
ing parties are more certain of the rules of thumb used to estimate loss.

In contrast, a surviving minor child increases the probability of a
suit by eight percentage points but has no effect for trials. Duration to
closure is positively affected, but with a low t-statistic. When the dece-
dent was a minor child survived by a parent, litigation activity
increased substantially. The probability of a suit is not affected, but
all other dimensions of litigant behavior are. The number of days
required to close a case increases by 20 percent (136 days evaluated at
the mean). The likelihood of a trial increases by seven. percentage
points, and, conditional on a lawsuit, by 11 percentage points. Such
cases are probably more litigious for at least two reasons: First, there
is no consensus on a methodology for calculating the loss incurred by a
minor child’s death. Second, loss of consortium is a high fraction of
total loss in these cases and is also difficult to measure.

Number of Family Members Who Died

Muiltiple family deaths promote lawsuits and lengthen the time
required to close a case. Small loss cases in particular are more likely
to be litigated because they are combined with other larger losses in
the same family. To the extent that these muiltiple family deaths are
treated together, multiple deaths raise the total loss and, hence,
increase the likelihood of a suit. An additional death in the family
increases duration by 15 percent and the probability of a lawsuit by six

0These variables are particularly important in the analysis of compensation in our
companion volume.
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percentage points. However, there is no effect on the probability of a
trial.

Number of Claimants

The number of claimants was introduced into our models to test
whether there were economies of scale in sharing the costs of plaintiff’s
litigation expenses. However, the number of claimants has no statisti-
cally significant effect on any litigation outcome. The reason may be
that these litigation costs are paid through contingency fees to plaintiff

lawyers.

Age of Primary Beneficiary

Age of survivors does influence litigation. Cases with beneficiaries
over age 70 are six percentage points more likely to settle without a
lawsuit than cases with younger beneficiaries. Age particularly affects
time to closure: If the claimant is 60-69 years of age, duration to clo-
sure is 12 percent shorter; and if the claimant is 70 years or older, time
to closure is 22 percent shorter than for the control group of prime-age
beneficiaries. Because of their own age and mortality, a certain com-
pensation amount obtained through early settlement would be more
valuable to them than to younger dependents. Older plaintiffs should
care particularly about the duration of time it takes to resolve a case.

Wealth of Primary Beneficiary

We did not find a statistically significant effect for our measure of
plaintiff’s wealth on the likelihood of a suit or the duration of time to
closure. However, wealthier plaintiffs are somewhat more likely to go
to trial. A $1 million increase in lifetime wealth increases the probabil-
ity of a trial by six percentage points. Plaintiff’s wealth may be an
indicator of the ability to manage financially during lengthy litigation.

CHARACTERISTICS OF DEFENDANTS AND ACCIDENTS

Early Communication

Where defendants made early contact with claimants, lawsuits were
25 percentage points less likely than they were in cases without early
communication. Time to closure is also substantially reduced, by 36
percent. Evaluated at the mean, this effect implies that time to closure
is reduced by almost 11 months. Although this contact policy evidently
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deterred lawsuits, it did not affect the probability that a case would go
to trial. Its effect on the probability of a trial conditional on a lawsuit
is weakly positive arid has a low t-statistic. This defendant strategy
effectively removes lawsuits that are least likely to go to trial in any
event.

Total Loss in Accident

As measured by both the mean value of loss to survivors and the
total number of deaths, the total loss in an accident strongly affects
the probability of a trial and the time to closure but has a weak posi-
tive effect on the probability of a suit. A 1 percent increase in the
mean loss per decedent raises the probability of a trial by four percen-
tage points (or six percentage points when we control for lawsuits) and
increases the time required to close a case by 11 percent.

These results are consistent with the implications of our theoretical
framework. Larger losses for either the individual or the accident as a
whole raise the likelihood of litigation, because the stakes are higher.
These effects of total stakes on litigation operate through the
defendant’s side of the negotiations.

Our second measure of accident size, total number of deaths in the
accident, does not affect the probability of a suit or a trial but does
lengthen time to closure. We argued above that an increase in the
number of deaths raises the total stakes. However, it also raises the
total costs associated with litigation per accident. Thus, the a priori
net effect on litigation was ambiguous.

We conducted one final test of whether there were accident-level
effects. In another set of estimates, we added an accident-level vari-
able, including as a covariate the fraction of cases with lawsuits in the
accident.!! Table 4.4 summarizes our findings for this variable. The
estimates suggest a large “bandwagon” effect on the probability of
suing and going to trial for a plaintiff’s case. For example, individuals
are much more likely to sue when there are many other suits in the
accident, suggesting that accidents have a dynamic of their own that
strongly influences a person’s propensity to litigate. Many of these
accident-level common effects are a result of the common defendant
facing many plaintiffs. But plaintiffs are also linked because of multi-
ple family deaths, because of a specialized plaintiff attorney and
through such institutionalized factors as the plaintiff’s committee.

I this specification in the appendix, the interpretation of the other accident-level
variables (such as early contact and number of deaths) is problematic when the fraction
sued in the accident is included. The fraction sued may be the mechanism through
which other accident-level variables operate.



45

Table 4.4

ANALYSIS OF LITIGANT ACTION—EFFECT OF
FRACTION WITH SUIT IN ACCIDENT
{t-statistic in parentheses)

Trial

Suit  Full Sample Suit Sample n{Duration)

0.6899 0.4882 0.6142 0.9422
(5.47) (5.04) (4.15) (3.92)

NOTE: See the appendix for complete estimates
of this model.

CHARACTERISTICS OF THE LEGAL ENVIRONMENT

Limits on Recovery

In the two crashes that occurred in states that had limits on
recovery there were fewer suits, and these cases took less time to
resolve. However, we can detect little difference in the behavior of
plaintiffs depending on whether the loss is greater or less than the
stated limit.

The next set of variables refers to the effect of flying on interna-
tional treaty tickets. The effects of treaty limits are too complicated to
be captured by a simple dummy variable of whether the passenger held
an international ticket.!? The complications arise because only the air-
line is covered by the limit. If another defendant is liable (in addition
to the airline), then, in principle, the treaty ticket does not limit
recovery. Second, even if there were a treaty limit, the effect on any
passenger may depend on how large an influence the treaty ticket had
on compensation.

In Table 4.1, we test for these effects by including interactions of
our two treaty variables with whether there was more than a single
paying defendant. The two treaty variables (without the interaction
with multiple defendants) capture the effect of the treaty for passen-
gers who are definitely covered by the limits. We will label these the
«covered” effects. Treaty 1 (those with loss less than $75,000) indi-
cates no effect on litigation of “covered” treaty holders with small

12]n a simple specification of the treaty variables, international treaty limits have
small negative effects on litigation. We find no effect on the probability of a trial, and
negative but statistically insignificant effects on duration.
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losses. The positive sign of Treaty 2 in Table 4.1 indicates that the
greater the discrepancy between the true loss suffered and the limit,
the more likely a “covered” case is to be litigated and the longer it
takes to complete the litigation. In those cases where the treaty has
the largest effect in reducing compensation below real loss, the treaty
also increases the level of litigation activity.

The reason for this effect is of interest. Whether a treaty ticket is
in effect is something that is often an issue of dispute in litigation.
Even if the probability is small that the treaty limit will be lifted, it
may well be worthwhile to high-loss individuals to contest this cover-
age. At any probability of success, the gains from contesting treaty
limit coverage are higher the larger the loss suffered.

These two treaty variables, when multiplied by several defendants,
measure the differential effects of treaty limits for passengers who may
not be covered. To obtain the effect for these “uncovered” passengers,
the coefficients for the treaty level and interactive (with multiple
defendants) variable are summed. Among those “uncovered” passen-
gers, the treaty essentially has no effect on litigation. Such passengers
with treaty tickets are no different in terms of litigation actions than
passengers without treaty tickets. Finally, in isolation, the variable
number of defendants has no effect on lawsuits and trials, but shortens
the duration to closure.

Time Period

The final set of variables we examined concerns trends over the
years in litigation activity, controlling for the characteristics of
claimants, defendants, and accidents that may influence such trends.
These controls are necessary to isolate the remaining time trends. A
significant trend remains, especially in more recent years, in the
increasing fraction of cases resulting in lawsuits. Although our simple
descriptive regression in Sec. II showed that lawsuits are more likely
recently than in earlier years, we now find no consistent time trend in
trials or duration to closure of cases.

CHARACTERISTICS OF THE LAWSUIT

Participants in the tort process may be surprised that certain attri-
butes of the system have not been included in the analysis thus far. In
Sec. II, we described some institutional characteristics that have
emerged in air-crash litigation: the prevalence of specialized plaintiff
attorneys, the widespread use of multidistrict litigation, and the
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options available on the choice of law or the number of defendants
listed in the suit. Here we discuss the empirical association of these
institutional characteristics with litigant outcomes. Although we can
describe the association, in this project we cannot unravel the causal
mechanisms that produce it.

Table 4.5 lists our estimated coefficients for these additional covari-
ates. Because these variables are in large part meaningful only if a
lawsuit is filed, this table includes estimates for our equations describ-
ing the probability of a trial and the (2n) duration of days to close a
case. For the same reason, these equations are estimated over the sam-
‘ple of cases in which a lawsuit was filed.

For each litigant outcome, Table 4.5 controls for the same covariates
as in the full sample model in Table 4.1. Four new variables are added
that describe the use of the judicial process: whether the case was filed
in federal court instead of state court, whether the case was included in
a multidistrict litigation process, whether a specialist attorney was
used, and finally the number of defendants listed in the suit. Unlike
our other variables, which one can plausibly argue are exogenous, these
additional variables are not. For example, one chooses the attorney
hired. Because of this, we interpret the coefficients estimated for these
four variables simply as more refined estimates of the partial correla-
tion of these attributes with litigant outcomes.

Table 4.5

CHARACTERISTICS OF THE LAWSUIT
(t-statistics in parentheses)

Probability  &n Days
Augmented® Covariates of a Trial  to Closure

Federal Court .0807 -.0869
(0.60) (2.12)

Multidistrict litigation -.2816 1953
(2.26) (5.27)

Specialized attorney .1961 .0187
(1.89) (0.57)

Number of defendants .0657 .0057
listed in suit (2.73) (0.66)

8These specifications also include all other
variables listed in Table 4.1. The sample for
this analysis consists of all cases in which a
lawsuit was filed.
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Because this point is essential, it merits a fuller explication. Too
frequently, naive analyses resting on correlations between characteris-
tics of the legal system are used to imply causation. Such inferences of
causation are misleading and often incorrect. We simply cannot
answer questions about the causal effect of federal or state courts, or
specialized attorneys, by including these variables as additional covari-
ates in our models. There are two reasons for this. The first is that
the parties to the dispute select these attributes. No one is coerced to
file in federal court, hire a specialized attorney, or specify a particular
number of defendants. These choices are made in part for strategic
reasons with the prospects of later outcomes in mind.

Assume for the moment that cases filed in federal courts and those
with specialized attorneys are more likely to go to trial. One reaction
to such a finding could be that specialized attorneys encourage trials or
that federal courts are less able than state courts to settle suits without
a trial. However, drawing this inference from the empirical finding is
not appropriate. For example, it may equally be true that specialized
attorneys are more likely to be hired when the case is more complex.
Since complex cases are more likely to go to trial, the causation now
implies that trials encourage the hiring of specialized attorneys. Simi-
larly, if the parties suspect that a case is more likely to go to trial, they
will be much more concerned about differences in legal rulings between
federal and state courts. Plaintiffs may simply file in federal courts
when they believe trials are more likely. Once again, the causation is
now reversed, running from trials to federal courts rather than the
reverse.

Another reason causal conclusions cannot be made is that the sam-
ple over which estimation is conducted necessarily consists of those
cases in which a suit is filed. But as the analysis in this report demon-
strates, the decision to file a lawsuit is one of the key litigant outcome
decisions one makes. Because we are conditioning our sample on an
outcome of choice, we cannot infer population-wide effects of variables.

We can illustrate this point with an example from the air-crash
study. We found above that, conditional on a suit being filed, defen-
dants’ practice of “early contact” with plaintiffs made trials more
likely. It would be an incorrect inference, however, that early contact
made trials more likely across all cases because early contact also
deters lawsuits, thereby altering the composition of cases with lawsuits.
Essentially, early contact eliminated lawsuits that were least likely to
go to trial in any case. Our inability to generalize to the population of
all cases is exactly the same for all the variables included in Table 4.5.

Unless the decisions to hire attorneys and select courts are them-
selves modeled (which is not attempted here), it is not possible to
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untangle the direction of causation that produces the observed empiri-
cal correlation. As a result, this project cannot answer questions about
the direction of causality of these variables. Instead, we can only more
precisely measure the size and direction of the partial correlation.

With this important caveat in mind, Table 4.5 summarizes our esti-
mates of these associations. There is no relationship between a trial
and whether a case is filed in federal court, but cases filed in federal
court take less time to resolve. Cases that participate in multidistrict
litigation are less likely to result in trials, but such cases take longer to
resolve.

Trials are positively correlated with the use by plaintiffs of special-
ized attorneys,'® but these cases are resolved in the same length of time
as cases without such attorneys. Finally, the number of defendants
listed in the suit is positively associated with trials, but the number of
listed defendants has no effect on time to closure.

SUMMARY OF FACTORS DETERMINING LITIGANT
BEHAVIOR OF CLAIMANTS

Table 4.6 summarizes our empirical findings concerning factors that
determine the litigation activity following air crashes.

13gpecialized attorneys almost all filed lawsuits.
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Table 4.6

SUMMARY OF FACTORS DETERMINING LITIGANT
BEHAVIOR OF CLAIMANTS

Effects on

Probability of

Time to
Filing Going to Close of
Suit Trial Case
Characteristics of Decedents
Higher losses to survivors + + +
Sex and foreign status
U.S. male vs. U.S. female . . .
U.S. male vs. foreign male . . -
U.S. male vs. foreign female . +
Health
Poor health + + +
Reported health information + + +
Survived accident + + +
Member of military . . .
Characteristics of Plaintiffs
Family characteristics
Surviving spouse . . .
Surviving minor child + . +
Parent of minor deceased child . + +
Muttiple family deaths + . +
Multiple claimants . . .
Higher age of primary beneficiary . -
Higher wealth of primary beneficiary . + .
Characteristics of Defendants and Accidents
More than one defendant paying damages - . -
Early communication - . -
Total loss in accident
Higher mean loss per victim + + +
Higher number of deaths per accident . . +
Fraction sued in accident + + +
Characteristics of the Legal Environment
State limit on recovery - - -
International treaty limit on recovery
One defendant (covered)
Small loss . . .
Large loss + +
Multiple defendants (uncovered)
Small loss . . .
Large loss . . .
More recent time period + . .

+ = Increases - = Decreases * = No Effect



V. CONCLUSIONS

In the Introduction, we raised several questions that must be
addressed before the tort system can be effectively reformed. Those

questions are:

e Why do some people use the system very little and others a
great deal?

e Are cases that involve more litigation also cases that are more
complex and involve higher stakes?

e What are the sources of uncertainty and disagreement that
make litigants unable to settle without recourse to suits or tri-
als?

We investigated four sets of variables that potentially determine the
probability of filing a suit, the probability of going to trial, and the
duration of time to close a case. These groups of variables include
characteristics of the decedent, plaintiffs, defendants and accidents,
and the legal environment. Although our analysis cannot answer any
of the questions definitively, it does present evidence about the influ-
ences on litigant behavior in aviation-accident cases. Thus, our conclu-
sions provide a starting point for examining litigant behavior and
answering these questions for other kinds of torts.

THE STAKES AND COMPLEXITY INVOLVED

Where large losses to survivors were involved, claimants were more
likely to sue, to go to trial, and to have longer time to closure. This
finding is strong evidence about how important the stakes are in deter-
mining which cases make greater demands on the tort system. More-
over, in cases where more than one member of a family died, claimants
were more likely to sue and cases took longer to close, reflecting the
fact that multiple family deaths also raise the total loss in the case.

The total value of loss in the accident also increased the likelihood
of litigation. Larger losses for the accident as a whole, measured by
average loss per death, raised the likelihood of litigation and, with total
number of deaths in the accident, prolonged duration to closure of
cases.
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THE EFFECTS OF DISAGREEMENT AND UNCERTAINTY

Our results also show how strongly disagreement and uncertainty
among disputants affect litigant actions and what factors associated
with the case produce these disagreements. For example, disputes
among the parties are more likely if the deceased was reported to have
been in poor health when the accident occurred or if the deceased tem-
porarily survived the accident. Where poor health is involved, defen-
dants and plaintiffs are likely to disagree about its severity and effects
on loss. Where the deceased temporarily survived, the parties may not
only disagree about compensation for the decedent’s pain and suffering,
but be unsure about how the court would respond. In both types of
cases, there was a higher probability of suits and trials, and these cases
took slightly longer to close.

Uncertainty may also contribute to the change we found in resolu-
tion of aviation accident deaths over the years. The fraction of
lawsuits was 20 to 30 percentage points higher between 1979 and 1982
than it was in the earlier years. Even when we controlled for the other
variables—including the loss involved—we found that the likelihood of
lawsuits simply increased over time.

During this period, the rules of the tort system were in flux: Both
the laws and their interpretation were changing. Under these cir-
cumstances, the litigants would be less certain about how a case would
fare in court, their expectations would be more likely to diverge, and
they would be inclined to resolve their uncertainty through litigation.

Finally, we found evidence that individual accidents have a dynamic
of their own that strongly influences whether a case is litigated. Most
of the accident-level effects result from having common defendants for
most cases in an accident. Moreover, plaintiffs occasionally act in con-
cert, in part because they represent related decedents, or because they
share the same lawyer.



[ —_

Appendix

Table A.1

SLOPE COEFFICIENTS OF MODEL WITH VARIABLE ON FRACTION
OF CASES WITH LAWSUITS IN THE ACCIDENT,
DERIVED FROM PROBIT ESTIMATES

Trial

Full Suit  OLS Estimate
Suit Sample Sample ¢n(Duration)

INTERCEPT -0.4604 -1.1229 ~1.4963 4.6485
(-1.37)  (-5.20) (~4.53) (7.36)

Decedent’s characteristics

$0-300 0.0281 -0.0071 -0.0130 0.0069
(1.97) (~0.75) (~0.91) (0.25)
$300-1,000 0.0268 -0.0003 -0.0072 -0.0322
(0.70) (=0.01) (~0.21) (-0.45)
$1,000-2,000 0.1080 0.0303  0.0281 0.2392
(1.53) (0.82) (0.52) (1.89)
$2,000+ -0.0214 0.0450 0.0619 0.3047
(-0.33) (1.68) (1.60) (2.70)
U.S. women 0.0138 0.0205 0.0264 0.0587
(0.60) (1.38) (1.19) (1.32)
Foreign men ~0.0002 -0.0344 -0.0554 -0.2035
(-0.00) (-1.24) (-1.39) (—~2.68)
Foreign women -0.0245 -0.0268 -0.0381 0.1528
(-0.54) (-0.79) (~0.78) (1.82)
Survived accident 0.1104 0.1105  0.1637 0.3264
(1.71) (3.71) (3.63) (2.81)
Poor health 0.2001 0.0439 0.0335 0.2269
(2.96) (1.68) (0.91) (2.22)
Reported health 0.1620 0.0576  0.0576 0.2709
(7.41) (3.66) (2.33) (6.42)
Military 0.0483 -0.0132 -0.0242 0.1534
(1.07) (-0.41) (-0.49) (1.77

Plaintiff’s characteristics
Surviving spouse ~0.0207 -0.0084  0.0065 -0.0731
(-0.63) (-0.40) (0.21) (~1.16)
Juvenile child 0.0774 0.0092 -0.0084 0.0840
(2.41) (0.48) (-0.29) (1.41)
Parent of minor deceased child  0.0037 0.0668  0.1001 0.1762
(0.08) (2.41) (2.35) (1.98)

Beneficiary’s age

0-10 0.0133 0.0034 0.0120 0.1244
(0.29) (0.11) (0.27) (1.42)
11-19 ~0.0318 -0.0533 -0.0732 -0.0006

(-0.74) (-1.78) (-1.67) (-0.01)
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Table A.1—continued

Trial
Full Suit OLS Estimate
Suit Sample Sample &n(Duration)
60-69 0.0056 0.0026 -0.0019 -0.1183
(0.15) (0.11)  (-0.05) (~1.67)
70+ -0.0523 -0.0502 -0.0856  -0.2316
(=0.95) (-1.11) (-1.19) (-2.20)
Number of claimants -0.0058 0.0022 0.0055 -0.0121
(-0.82) (0.48) (0.80) (-0.90)
Number of family members died ~ 0.0568 -0.0003 -0.0030 0.1346
(4.67) (-0.03) (-0.26) (6.37)
Wealth ($ millions) 0.0621 0.0493  0.0479 -0.1240
(1.02) (1.47) (0.95) (-1.10)
Wealth dummy -0.0473  0.0865 0.1419 -0.0625
(-0.73) (1.82) (1.84) (-0.49)
Defendants (accident level)
Fraction sued in accident 0.6898 0.4882 0.6142 0.9422
(5.47) (5.04) (4.15) (3.92)
More than one defendant paid 0.0215 0.0434 0.0644 -0.2462
(0.54) (1.76) (1.75) (-3.34)
Early contact -0.1196 0.0900 0.1528 -0.2578
(-3.01) (3.44) (3.90) (-3.62)
Mean loss in accident (fn) -0.0213  0.0302  0.0465 0.0427
(-0.96) (2.45) (2.51) (1.02)
Total deaths -0.0089 0.01656  0.0221 0.2702
(-0.52) (1.68) (1.52) (8.56)
Legal variables
State limit crash 0.0016  0.1793 0.2868 0.0535
(0.02) (2.46) (2.56) (0.35)
State limit on recovery -0.0810 0.0657  0.1017 0.0493
(-1.12) (0.98) (0.91) (0.35)
Treaty ticket limit
Treaty 1 0.0528 -0.0446 -0.0817 ~0.0104
(1.03) (-1.04) (-1.31) (-0.11)
Treaty 2 0.0582 0.0363 0.0448 0.1724
(2.05) (2.84) (2.47) (3.95)
Treaty 1 x multiple defendants ~0.1115 -0.0744 -0.0870  —0.3587
(-1.79) (-1.34) (-1.07) (-2.97)
Treaty 2 x multiple defendants —0.0664 -0.0269 -0.0333 -0.1592
(-1.95) (-1.66) (-1.42) (-2.85)
Time period
1970-72 0.0319 -0.0418 -0.0658  0.3671
(0.76) (-1.34) (-1.42) (4.93)
1973-75 -0.0846 0.1360 0.2106 0.2793
(-1.83) (4.14) (4.30) (2.97)
1976-78 0.0108  0.1507  0.2300 -0.1278
(0.24) (5.28) (5.34) (-1.55)
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