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1979, performs independent, objective policy analysis and research on the
American civil justice system. The Institute’s principal purposeis to help make
the civil justice system more efficient and more equitable by supplying
policymakers with the results of empirically based, analytic research.

Rand 18 a private, non-profit institution, incorporated in 1948, which
engages in nonpartisan research and analysis on problems of national security
and the public welfare.

The Institute examines the policies that shape the civil justice system, the
behavior of the people who participate in it, the operation of its institutions, and
s effects on the nation’s soctal and economic systems. Its work describes and
assesses the current civil justice system; analyzes how this system has changed
over time and may change in the future; evaluates recent and pending reforms in
it; and carries out experiments and demonstrations. The Institute buildson a
long tradition of Rand research characterized by an interdisciplinary, empiri-
cal approach to public policy issues dnd rigorous standards of quality,
objectivity, and independence.

The Institute disseminates the results of its work widely to state and federal
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Foreword

Although courts in every part of the country are plagued with
lengthy pretrial delays that interfere at a fundamental level with the
execution of justice, very little communication has taken place among
jurisdictions to share vital experience in experiments to reduce
congestion and delay. As a result, loud and long-standing arguments
about why the average civil case now takes 4 to 5 years to reach trial
in many jurisdictions consist of more rhetoric than fact, and the reme-
dies offered in judicial councils and legislatures are debated without
knowledge of how similar strategies have worked elsewhere.

This Executive Summary and the Report on which it is based (Court
Efforts to Reduce Pretrial Delay, A National Inventory, by Patricia A.
Ebener et al., R-2732-ICJ) represent one attempt to fill this void. The
Report lists and describes techniques employed by the courts to com-
bat pretrial delay in all 50 state court systems, as reported by court
administrators at both the state and the metropolitan levels. The Re-
port includes observations by court officials on how much the mea-
sures adopted have really changed the prior situation, and what
problems, if any, have arisen. It also raises implementation issues for
consideration by courts planning to adopt such techniques.

The results of this study may be likened to a map of efforts to
reduce pretrial delay. It tells us which jurisdictions nationwide have
introduced a given type of measure, the key features of the procedure,
and how well it is working in the estimation of court officials. While
this type of research may be unexciting, it is critical to any sensible
consideration of the current state of our pretrial procedures, and of
the many proposals advanced to change it.

We hope that this Report will facilitate communication among court
administrators and judges in different jurisdictions. There appears to
be a general desire on the part of court officials to learn about the
experience gained by other jurisdictions in dealing with what all see
as a very serious complex of problems. Parochialism remains, of
course, and some of it is justified by the real differences in substantive



law and administrative tradition that characterize different states.
Nevertheless, there is evidence of considerable openness to an ap-
proach to reform that employs measures that have been analyzed and
adjusted in the light of lessons learned from the mistakes made else-
where.

This Report is in no way an analysis of the problem of, or the possi-
ble solutions to, pretrial delay in civil courts. Rather, it is the first
nationwide survey of state trial court efforts to reduce pretrial delay
in processing civil cases. As such, it provides a broad database, a ref-
erence guide, for those seeking solutions to pretrial delay in the civil
justice system. While the information here should be of interest to
policymakers in all branches of government concerned with court
congestion, it should be particularly valuable to court officials dealing
directly with the problem.

Gustave H. Shubert

Director
The Institute for Civil Justice



Executive Summary

BACKGROUND

Efforts to reduce court delay and congestion have taken many forms
across the nation’s courts over the past several years. Indeed,
throughout their history the courts have been grappling with back-
logs resulting from insufficient resources and inefficient procedures
for processing their caseloads. Nevertheless, there has been very little
evaluation of the effectiveness of procedures intended to expedite the
resolution of disputes in the 50 state court systems and hundreds of
local courts where they have been undertaken. As a first step toward
empirical analyses of the effectiveness of such programs, The Institute
for Civil Justice undertook a project to generate a database containing
comparative data on the features of various approaches to expediting
cases. This Report describes the results of that project—an inventory
of state and local trial court procedures to reduce pretrial delay of civil
cases.

Our Report presents information on the number of procedures au-
thorized to remedy pretrial delay, and their distribution across the
nation. It describes how they operate and discusses the considerations
underlying their design and implementation. Available data do not
yet permit us to evaluate these procedures; our descriptive research is
intended to provide a basis for future evaluations, as well as a refer-
ence tool for practitioners interested in what is being done in other
jurisdictions.

Data collection consisted of telephone interviews with the state
court administrator or his designee in all 50 states and 40 major met-
ropolitan courts. We selected court administrators as our main inter-
view respondents because we wanted to contact officials who were
accessible, central to court management, and possessed of an overview
of the entire state court system. Because the court administrators’
hands-on knowledge of court operations varied considerably, we were
often referred to someone else for information about specific proce-
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dures. Consequently, we also interviewed judges, attorneys, and ad-
ministrators of specific programs.

We asked these court officials about several different types of efforts
intended to expedite civil litigation, including procedures to control
the pace of discovery, to simplify or liberalize the motions and plead-
ings rules, to limit continuances, to manage court resources, and to
promote settlement. We also inquired about the use of judicial arbi-
tration and medical malpractice screening. In conjunction with our
telephone interviews, we collected documents describing specific
procedures, including statutes and court rules. To confirm and update
the information obtained by telephone and document review, we
mailed survey forms to the court officials with whom we had spoken
in each of the state and metropolitan courts. We obtained completed
verifications from 45 of the state courts and 33 of the 40 metropolitan
courts.

OVERVIEW OF COURT EFFORTS

Our interviews with court officials gave us an overview of the scope
of court activities around the country and of the types of procedures
proposed or implemented to reduce delay. We found widespread inter-
est and activity in efforts to expedite civil litigation; many courts
were planning new attacks on the problem and others were continu-
ing long-standing efforts. Procedures currently in use range from in-
formal efforts by individual judges to state laws mandating formal
programs, from procedures intended only for a subset of the total case-
load to procedures that affect every case.

Scope of Efforts to Reduce Pretrial Delay

Regardless of their perceptions of the extent of the delay and
congestion in their courts, most court officials seemed eager to
streamline pretrial procedures to achieve better management of the
process. Table 1 shows the extent of court activity. All but two states
have authorized one or more formal procedures intended, at least in
part, to expedite cases. In addition, many states are currently review-
ing their pretrial procedures and planning changes to speed up the
processing of cases. In 20 states and 7 of the 40 metropolitan courts,
officials told us that proposals were planned or awaiting approval; 13
states and 8 metropolitan courts have experimental programs under
way.
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Factors Affecting Court Efforts

Many court officials expressed frustration over constraints on their
ability to introduce changes to expedite cases. These constraints arise
out of several aspects of the court system, including the attitude of the
court toward delay, the relationship among the various participants
in the court system, the size of the criminal caseload, and the re-
sources available for remedying delays. The organization of the court
—its structure, management, and rule-making authority—is also an
important factor in determining the types and scope of efforts to expe-
dite litigation.

Types of Procedures

In considering the wide range of activity and varying approaches to
problems of delay, we found it useful to distinguish two categories of
effort and to organize our findings and discussion according to them.
The categories are:

® Management efforts to streamline or improve management of
cases progressing through the system. .

® Diversion efforts to reduce the number of cases progressing
toward trial by providing alternative forums for their disposi-
tion.

MANAGEMENT EFFORTS TO REDUCE PRETRIAL
DELAY

Management strategies focus on streamlining the pretrial process
and increasing court control over the pace of case preparation. They
represent an attempt to respond to critics who attribute pretrial delay
to long-standing traditions that have led to inefficient resource man-
agement and to attorney control over the pace of litigation.

In all, we identified about 25 procedures that involve court manage-
ment approaches to reducing pretrial delay. It is important to note
that these procedures have not been impiemented in all the courts or
by all the judges in a system. Moreover, our inventory involves no
evaluation of their effectiveness. We have categorized them according
to their three main objectives:

o Efficient management of court resources to ensure adequate
supply for the caseload demand.
o Expeditious pretrial processing using simplified and stream-



lined procedures with greater court supervision over the
progress of cases.

® Firm trial dates established through strict continuance poli-
cies.

The overall objective of these procedures is to assure that the case-
flow is controlled and that this control resides with the court rather
than the attorneys.

Pattern of Adoption

As Table 2 shows, forty-seven states have adopted one or more man-
agement procedures. Not surprisingly, the greatest number (43) con-
centrate on procedures to improve the management of court resources.
Twenty-nine states have procedures intended to expedite the pretrial
process, and 21 have statewide procedures to establish firm trial dates
by enforcing strict continuance policies. Each of the 47 states has
adopted procedures in at least one of these categories, but only 12
court systems have statewide procedures in all the management
categories. These last figures may indicate that only a relatively
small number of states have taken a “total case management” ap-
proach at this point.

Efficient Resource Management

Courts have adopted two types of procedures to manage their re-
sources more efficiently: (1) those that attempt to identify the demand
for court resources by monitoring the status of the caseload in the
system, and (2) those that attempt to ensure that adequate court re-
sources are allocated to handle the caseload. Both types of efforts are
necessary for effective management; to schedule judges and court-
rooms efficiently the court must know the size and composition of the
caseload.

Forty-three states have authorized at least one of the resource man-
agement procedures shown in Table 3. Procedures intended to identify
the demand for resources include:

® Using computerized information systems for monitoring the
progress of cases through the pretrial process.

® C(lassifying cases by age, type, complexity, etc. for assign-
ment to special expediting tracks.

® Providing a scheduling office or scheduling personnel for cen-
tralized assignment of cases.
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e Dismissing inactive cases from the court docket, or “docket
cleaning” as it is known in some courts.

® Penalizing the parties for last-minute settlements after
courtrooms and juries have been assigned.

The resource management procedures intended to provide an ade-
quate supply of court resources to the caseload include:

e Establishing goals and time standards as guidelines for the
court to follow in expediting case disposition.

e Providing technical assistance to individual courts on man-
agement and resource problems and planning.

e Reassigning judges as needed across and within jurisdictions
to help reduce calendar backlogs.

e Providing for judicial accountability for delay or failure to
meet court standards in disposing of cases.

Expeditious Pretrial Processing

In this category we include procedures aimed at expediting the pre-
trial process by simplifying and limiting motions, pleadings, and dis-
covery. Some of these efforts focus on individual cases, providing
custom scheduling or management. Other procedures are applied to
the caseload as a whole, limiting time or simplifying steps. Judging
from the amount of recent activity in many jurisdictions, and the indi-
cations from so many court officials that pretrial motions and control
of discovery are serious problems in their courts, it is likely that
courts will increasingly adopt procedures to expedite the pretrial pro-
cess.

As Table 4 demonstrates, twenty-nine states and 23 of the 40 local
courts surveyed have formally authorized adoption of one or more of
the following procedures to expedite pretrial processing:

e Using mail and telephone conferencing to expedite motions
processing.

® Requiring counsel to negotiate discovery conflicts themselves
before seeking court resolution.

® Assigning parajudicial personnel to hear discovery motions.

e Placing a limit on the number of interrogatories that a party
can request.

® Limiting or specifying the amount of time in which discovery
must be completed.

e Holding conferences for the purpose of scheduling discovery.

® Assigning penalties to attorneys who bring frivolous motions.
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® Simplifying the pretrial process, by eliminating or restricting
pleadings, discovery, pretrial motions, etc. for certain cases.

Many courts, while lacking formal rules or directives, employ these
procedures informally at the discretion of local courts or individual
judges. In addition to the procedures listed above, most courts have
adopted some time limits for attorneys and judges to adhere to in
processing motions, although no one we interviewed reported strict
enforcement by the court.

Firm Trial Dates

Advocates of caseflow management believe that setting and main-
taining firm trial dates is a critical factor in establishing court control
over the caseload. In theory, firm trial dates force case preparation
and provide an incentive for attorneys to settle. In addition, they en-
able courts to allocate resources more efficiently to meet the demand
for trials.

But to establish such a system, the court must be sure it can provide
Jjudges and courtrooms when cases are scheduled, and must prevent
cases from being continued because attorneys are not prepared or
have conflicts in their schedules. In short, the court must have a strict
continuance policy.

Twenty-one state court systems and 22 of the 40 metropolitan
courts surveyed reported at least one special procedure aimed at limit-
ing continuances. Table 5 shows the distribution among the states of
the following procedures:

® Arbitrarily limiting the number of continuances that can be
granted in a single case.

® Establishing cutoff dates after which no requests will be

heard.

Requiring a written motion or affidavit with requests.

Requiring client signature on requests for continuances.

Assigning a special judge or office to rule on all requests.

Monitoring the number of continuances granted by individ-

ual judges.

Assigning penalties for continuances.

Policy Issues Related to the Design and
Implementation of Management Strategies

We noted two types of policy issues in connection with the design
and implementation of management strategies to reduce pretrial
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delay. The way in which management procedures are applied in the
courts can affect both the efficiency and the equity outcomes of the
procedures. The policy issues related to the efficiency of management
strategies designed to reduce pretrial delay come down to a single
crucial question: Do these procedures reduce delay to a degree that
merits the time, effort, and money required to implement them?

From our interviews we learned that courts have problems in both
freeing additional court resources to implement new programs and
enforcing new procedures. They also have problems accommodating
the variety and complexity of cases to which these uniform measures
are supposed to apply. Many court officials and researchers are realiz-
ing that the key to achieving a reduction in pretrial delay using man-
agement procedures lies in integrating them effectively in an overall
management effort.

The second set of policy issues involves the question of how efforts
to reduce pretrial delay affect the equity of the case resolutions. Ideal-
ly, management procedures should result in reduced delay and
congestion in the courts without altering the quality of justice ob-
tained. Although we know of no research that measures the impact of
management efforts on the fairness of outcomes, we expect that these
procedures could have an effect on litigation that extends beyond
their immediate objective. For example, judicial involvement in case-
flow management could affect the substantive development of cases as
well as their pace. Attorneys may change their behavior in response
to new management procedures that they feel change their relation-
ships with the court or with their clients. Indeed, the quality of repre-
sentation obtained by litigants may be affected by management
procedures.

DIVERSION STRATEGIES TO REDUCE PRETRIAL
DELAY

Court efforts to divert cases from trial to alternative forums are
based on the assumption that in order to reduce court congestion and
costs, courts must reduce pretrial caseloads. This is probably a fair
assumption because as cases progress through the pretrial process
toward trial, they consume increasing amounts of court resources and
time before disposition. Diversion strategies emphasize the value of
alternative—faster and less expensive—forums for adjudication.

We have identified three types of pretrial diversion efforts that ap-
ply to cases already filed with the courts: judicial arbitration, medical
malpractice screening procedures, and settlement programs. Many
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courts and legislatures have designed other kinds of strategies that,
because they divert cases from the court altogether rather than only
from trial, are not included in the scope of our study.

The efforts we describe share several characteristics. First, they are
all intended to provide earlier disposition for diverted cases using
minimal court resources. Judicial arbitration adjudicates disputes;
malpractice programs screen cases; and settlement programs mediate
disputes. Each of the diversion procedures by definition places some
obstacle in the path of the litigant who seeks jury trial, and so each is
vulnerable to criticism that constitutional rights of equal protection
and due process are at least threatened, and may be seriously jeopar-
dized.

One common measure of the effectiveness of these diversion pro-
grams is whether they dispose of a sufficient percentage of cases at a
large enough reduction in cost to be worth the invested court re-
sources. Most programs, however, have not been so evaluated because
(1) the courts generally do not monitor the costs of the program, and
(2) without a true experimental design it is difficult to determine the
number of cases disposed of solely as a result of the diversion.

Judicial Arbitration

One increasingly popular diversion program, judicial arbitration,
involves court-administered programs that attempt to reduce the
number of cases going to trial by diverting some to an alternative
adjudication forum.

In these programs, litigants in certain types of cases present their
arguments to an informal hearing held by parajudicial personnel. The
hearing results in a disposition that is filed in court. If either party is
dissatisfied with the arbitrator’s award, it can appeal the decision and
request a trial de novo. Arbitration programs are intended to speed
disposition of arbitrated cases, and, by diverting part of the caseload,
to expedite those remaining in the pretrial process as well.

Table 6 shows the pattern of adoption of judicial arbitration pro-
grams in the United States. Nine states—including heavily populated
industrial states of the East and Midwest, as well as Western states
with far less density, industrialization, and population—have autho-
rized judicial arbitration programs. In seven of the nine states, the
authorization was by state legislative action. Although Pennsylvania
has had a judicial arbitration program for more than 20 years, most
states have authorized theirs during the last 10 years. The mandatory
program has been adopted most recently in Washington state (1979).
The usual pattern of implementation has been to commence the pro-
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gram in the major metropolitan court and to expand it gradually
around the state.

The key features characterizing an arbitration program are the fol-
lowing:

® The jurisdictional limit on case eligibility for the program
and how it is determined for each case.

® The timing of case assignment to the arbitration program in
the course of the pretrial process.

® The arbitration personnel, their qualifications, and their
compensation.

o The disincentive to request trial de novo after the arbitration
award is filed with the court.

Table 7 profiles these features for each state that has implemented a
judicial arbitration program.

Mandatory Medical Malpractice Screening

The second type of diversion program we investigated is currently
used for medical malpractice cases only, but has been suggested as a
model for screening other types of tort actions, such as product liabili-
ty cases, and may foreshadow a trend toward specialized adjudicatory
bodies. Medical malpractice screening, which provides the most com-
plete diversion from the court system, is distinguished by the fact that
it developed not in response to problems of court congestion but in
response to trends in court outcomes. The panels, as well as other
medical malpractice legislation, were introduced in response to a per-
ceived “malpractice crisis” involving escalating malpractice liability
insurance premiums. The objectives of the panels, established mainly
during the mid-seventies, were reportedly to reduce the number of
cases going to trial and the amounts of money awarded. They were
designed to provide experts instead of juries to determine liability, to
weed out frivolous cases, and to promote earlier settlement of
meritorious claims. Cases diverted to screening panels were intended
to be more quickly disposed of so that if enough cases were involved,
the court’s overall workload would be reduced.

A typical panel is composed of one attorney, one physician, and
either a judge or a lay person. In most states the panel is authorized
to make a decision on tort liability only, after an informally conducted
hearing of the claim. The parties to the action have a right to appeal
the panel’s decision, and the panel findings as to liability are usually
admissible at any subsequent trial. Screening programs often include
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a disincentive to appeal, such as assignment of panel costs to the ap-
pellant or admissibility of the panel’s findings at the trial.

Table 8 shows the pattern of adoption of mandatory malpractice
screening panels around the country. A total of 23 states have autho-
rized malpractice screening programs. In states where they are oper-
ating, some (e.g., in Massachusetts and New Jersey) are reported to be
efficiently processing cases and disposing of them at the hearing
stage. Other states reported serious backlogs and administrative
problems; and a few reported very little demand for the panels be-
cause of the small number of malpractice cases filed since the pro-
grams began. In some states statutory amendments and changes in
procedure have been introduced to address specific problems, and ad-
ministrators of these programs are optimistic that such changes will
improve the efficiency of the panels over time.

Malpractice screening panels have been extensively challenged on
constitutional grounds in 14 of the 23 states where they are mandato-
ry. The challenges have been made on several different grounds, and
the responses of the state supreme courts have varied considerably.
Panels have been declared unconstitutional in only four states (on
different grounds in each state), while other states have found the
same grounds insufficient to declare the programs unconstitutional.

The key features of mandatory malpractice screening programs in-
clude:

® The scope of the panel’s finding and whether it is limited to
liability only or also includes damages.

® The timing of case assignment (either precomplaint or post-
complaint) to screening.

e The number of panel members and their professional affilia-
tions.

® The formality of the hearing procedure.

® The disincentives to appeal the panel’s decision to the court
for trial.

Settlement Programs

About 90 percent of civil cases filed in court are disposed of without
trial, usually through private settlement during the pretrial stages of
litigation. Heavy caseloads and trial backlogs make early settlement
of cases an attractive option for courts seeking to reduce delay. Know-
ing that many civil cases are candidates for pretrial settlement, and
having a tradition of informal involvement with settlement negotia-
tions, some courts have instituted their own formal settlement pro-
grams. In this type of dispute resolution, the court provides mediation
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as the alternative to adjudication of the dispute. We distinguish these
formal, court-sponsored programs from the private settiement process
that plays a central role in the pretrial stage of most litigation.

In addition to settlement conferences, courts have adopted other set-
tlement mechanisms, including: mediation, which combines features
of the pretrial settlement conference and judicial arbitration; mock
trials, designed to give the attorneys an opportunity to present their
case and obtain an objective evaluation of its probable outcome; court-
ordered conferences between opposing counsel (without a judge), for
the purpose of good-faith settlement negotiation; court-ordered confer-
ences between opposing counsel before a panel of neutral attorneys
who provide objective evaluation and encourage a settlement agree-
ment; and incentives to early good-faith settlement negotiation in the
form of fees and penalties if the trial outcome is not more favorable
than the pretrial offer/demand.

A typical settlement conference is held between opposing counsel
authorized to make agreements for the parties, and a judge assigned
to pretrial conferences or to the particular case. It is convened at the
discretion of the judge, or at the request of one of the parties. In some
courts attorneys are required to submit a pretrial statement of issues
before the conference, and a pretrial order regarding the outcome is
issued by the court after the conference. The conference may be held
early in the pretrial phase of the case or just before trial is scheduled.
If an agreement is reached at the conference, the dispute is terminat-
ed; if not, it is usually assigned a trial date and proceeds eventually to
trial.

At the conference, each side briefly presents its case to the judge.
The settlement techniques vary from judge to judge, and with any
given judge, from case to case. Sometimes a judge places a value on
the case and tries to bring the two parties into agreement over it. In
other cases, the judge will only point out to each side the strength of
the opposition’s case and the weaknesses of its own. But the key fea-
ture of the conference is informality and the atmosphere of compro-
mise generated by the judge or other third party.

In many jurisdictions, settlement conferences are used by one or
more judges but are not required by formal policy or rule of the court.
In others, settlement is reported as a purpose of the pretrial confer-
ence but is not explicitly referred to in the court rule. In the ten states
listed in Table 9, a formal court order or court rule either authorizes
settlement conferences or specifies settlement as one of the main pur-
poses of the pretrial conference, for some or all cases. Twenty-two of
the metropolitan courts in our sample reported use of formally autho-
rized settlement conferences by at least some judges.
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The key features of settlement conferences include:
® Eligibility of cases, and whether assignment is mandatory or
voluntary.
® Timing of assignment to settlement conference in relation to
the assignment of a trial date for the case.
® Selection and negotiating skills of the mediator or conference
convenor.

Policy Issues Related to the Design and Implementation
of Diversion Strategies

As is the case with management efforts, the nature and character-
istics of diversion strategies also raise certain policy questions in rela-
tion to efficiency and equity outcomes. For diversion as well as
management efforts, these questions are related to the net costs and
benefits, to the court system and its litigants, of administering the
diversion—in terms of the court resources involved in operating and
efficiently managing the programs, and the percentage of the caseload
affected by the procedures. Moreover, because diversion programs pro-
vide an alternative to court adjudication, they may affect the equity of
litigants’ outcomes. These and other issues will require careful moni-
toring, data collection, and analysis to resolve.

CONCLUSIONS

The scope and variety of efforts to solve the problem of court conges-
tion reflect a growing tendency among courts to assume responsibility
for setting the pace of litigation, rather than leave this to attorneys
and their clients. While the problems addressed by the courts share
certain features, they also reflect individual differences in court struc-
tures, personnel, and caseload characteristics that have resulted in an
enormous amount of variety in the specifics of the many procedures in
use.

This variety provides an excellent opportunity to learn about why
certain procedures fail while others succeed, about the costs of imple-
menting each of them, and about their varying impacts on different
types of litigants. Despite several years of experimentation and trial,
however, little is known about the conditions under which certain
procedures prove effective. For almost every procedure, one can find
some court officials who believe that it is a valuable tool for combat-
ing congestion and delay, and others who believe it is ineffective.
Courts thus have few guidelines to follow in planning and designing
new efforts to deal with their own backlogs. In spite of the numerous
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difficulties associated with conducting research in the courts, court
policymakers would clearly profit from systematic empirical research
on the costs and benefits of different procedures.

In addition to cost-benefit assessment of specific expediting proce-
dures, there is a growing need to confront other critical issues raised
by such court efforts. What is the proper role of the court in dispute
settlement? Are there tradeoffs between efficiency in dispute resolu-
tion and the equity of dispute outcomes, and if so, what are they? At
what point does court intervention to expedite litigation become court
management of case development? Basic research on the character-
istics of disputes that enter the court, the sources of delay in resolving
these disputes, and the costs and benefits of delay for both litigants
and the courts would undoubtedly bring a greater measure of clarity
to the continuing policy debate on these issues.
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