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PREFACE

A draft of this report was submitted to the Federal Communications
Commission in May 1974, in response to the Commission's request for the
views of interested persons on its requirement for mandatory program
origination by cable television systems. This FCC rule requires cable
systems with 3,500 or more subscribers to operate to a significant ex-
tent as a local outlet by origination cable casting and to have avail-
able facilities for local production and presentation of programs other
than simply for automated services. The submission to the FCC was in
the form of comments filed in the names of W. Bowman Cutter, Edwin A.
Deagle, Jr., Leland L. Johnson, Walter S. Baer, and Henry Geller, all
acting as individuals and not representing the views or policies of the

organizations with which they are associated.
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SUMMARY

In 1969, the FCC adopted the requirement that cable systems with
3,500 or more subscribers must also operate to a significant extent as
a local outlet by origination cablecasting (i.e., presenting their own
programming rather than just broadcast signals) and must have available
facilities for local production and presentation of programs other than
simply for automated services. The Supreme Court affirmed the validity
of this rule, but pending the outcome of the litigation, the FCC stayed
the rule's effectiveness. The Commission to date has not removed that
stay, and is now reconsidering the rule in light of new developments.
One important development is the FCC's decision in 1972 to require cable
systems in the 100 largest TV markets to provide access channels, namely:
(1) a public access channel available without charge; (2) an educational
and a local government access channel, both on a free basis for a sub-

stantial period; and, (3) access channels available on a leased basis.

THE NEED FOR ACCESS RATHER THAN ORIGINATION CABLECASTING

This report suggests that the key public interest requirement is

that the cable system provide local access; that is, a first or additional
outlet for local expression, rather than programming fare presented by
the system owner himself. Indeed, the latter requirement (called origin-
ation cablecasting) does not seem to serve the public interest for a
number of reasons. First, it may impose higher costs upon the cable
system, and thus interfere with accomplishment of the system's basic
purposes —— to provide needed TV service and access. Second, it may not
be desirable to draft the system operator against his will to become a
broadcaster; and wherever there must be a choice because of limited
channel capacity between origination cablecasting (with the cable oper-
ator having exclusive control) and access on first-—come, first-served,
no-censorship basis, the public interest seems better served by the lat-
ter approach. Third, and most important, requiring origination by the
system is inconsistent with the recommendation of the 1974 Report to the
President of the Cabinet Committee on Cable Communications, which stated

that control of cable distribution facilities should be separated from



control of programming and other services provided over the channels on
these distribution facilities. We believe that although this principle
should not be implemented during this transitional period when origina-
tion by the cable operator may be the only practical means of initiating
new services, the operator should not be compelled to breach the prin-

ciple.

ACCESS IN THE MAJOR MARKETS

We suggest that application of the above recommendation to systems

in the major markets would simply entail the deletion of the requirement
for origination cablecasting, since the access requirements for systems
in these markets is fully established by the FCC's 1972 decision. We
also suggest that, as an experiment in all markets, the Commission delete
the fairness and equal opportunities requirements now applicable to orig-
ination cablecasting. Because of the abundance on cable of access chan-
nels for response on both a free and leased basis, these requirements
need not be carried over from broadcast television with its more limited

channel availabilities.

ACCESS OUTSIDE THE MAJOR MARKETS

Under current FCC rules, a cable system located in a smaller tele-

vision market or outside all markets must now engage in cablecasting
origination if it has 3,500 or more subscribers, but is under no access
requirements. We suggest that the Commission delete the cablecasting
origination requirement and impose instead the access obligation, wherever
.feasible. Indeed, the need for such-access is greatest in‘these

small communities, where local over-the-air television service is less

abundant than in the case of the larger markets.

THE ECONOMIC BURDEN OF REQUIRING ACCESS FACILITIES

The issue is thus one solely of economic feasibility. And that issue
should be assessed in terms of minimum access facilities. Such facili-
ties would afford the opportunity to hear via TV the public official re-
port to the community, or a debate between candidates on some local is-
sue —— even if the-technical quality is lower than that of broadcast sys-—

tems carried on the system.
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Studies show that minimum access facilities can be provided for an
annual cost below $10,000. This would not impose an undue burden upon
a cable system with 3,500 or more subscribers —- the present cut-off
figure. Significantly, many systems having 3,500 or less subscribers
now voluntarily engage in local live origination. Accordingly, we urge
that systems outside the major markets with 3,500 or more subscribers be
required to provide access facilities, and that this cut-off be reexamined

in light of experience.
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I. BACKGROUND

The Federal Communications Commission (FCC) issued a Notice of Pro-
*
posed Rule Making and Inquiry omn April 3, 1974, raising fundamental
questions concerning its mandatory origination requirement for cable tele-

vision systems. This brief report is responsive to that Notice and its

questions.
On October 24, 1969, the Commission issued a report treating the sub-
k%
ject of program origination, or "cablecasting," by cable systems. In

this report, the Commission adopted a rule that provided that a CATV
system having 3,500 or.-more subscribers+ may not distribute the signals
of television broadcast stations unless it also operates "to a signifi-
cant extent as a local outlet by cablecasting" and by having available
"facilities for local production and presentation of programs other than
automated services."Jr

The FCC concluded that (1) cable program origination serves the public
interest by providing program diversity and creating outlets for self-

expression, particularly in those areas where the establishment of broadcast

*
FCC 74-315.

**First Report and Order in Docket No. 18397, 20 FCC 2d 201. The term
"origination cablecasting" is defined in Section 76.5(w) of the Commission's
rules as follows: "Programming (exclusive of broadcast signals) carried on
a cable television system over one or more channels and subject to the ex-
clusive control of the cable operator.”

1'In establishing 3,500 subscribers as a feasible minimum size for sys-
tems required to:-originate programs, the FCC considered evidence on the
estimated cost of constructing and operating cablecasting systems and the
statistics of the industry, which showed that 70 percent of the cablecast-
ing systems then originating programs had less than 3,500 subscribers and
more than 50 percent of the originating systems had less than 2,000 sub-
scribers. 20 FCC 24 201, 209-214.

++47 C.F.R. Sec. 76.201(a). The FCC also adopted rules that limit ad-
vertising messages to the beginning and end of each cablecast program and
to natural breaks or intermissions within the program. In addition, re-
gulations similar to those that the Communications Act makes applicable to
broadcasters were adopted with respect to cablecasts by candidates for pub-
lic office (equal opportunities), programs dealing with controversial
issues of public importance (the fairmess doctrine) and sponsorship iden~
tification of material the system had been paid to cablecast (cf. 47 U.S.C.
315, 317).
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stations has not proven feasible, and (2) the most effective way to en-—
courage cablecasting would be to condition "where practicable, the car-
riage of broadcast signals upon a requirement for program origination."

On July 1, 1970, the FCC denied reconsideration of its action,** stat-
ing that there was no evidence that systems of over 3,500 subscribers could
not cablecast without impairing their financial stability, raising rates,
or reducing the quality of service. The FCC did, however, on its own mo-
tion, postpone the effective date of the rules until April 1, 1971. And
in a further order in 1971, the Commission adopted specific waiver pro-

cedures:

. . we see no public benefit in risking injury to CATV sys-
tems in providing local origination. Accordingly, if CATV
operators with fewer than 10,000 subscribers request ad hoc
waiver of [the rules], they will not be required to originate
pending action on their waiver requests.***

Systems with more than 10,000 subscribers could also request waivers, but
they would not be excused from compliance until the waiver was granted.

In May 1971, the Court of Appeals for the Eighth Circuit set aside
the program origination requirement on the ground that the FCC did not
have the statutory authority to adopt it. The Commission thereupon sus-
pended the rule ". . . pending the outcome of further judicial review."+
The Supreme Court reversed the Eighth Court decision, and held that the
rule was within the Commission's authority.

The FCC, however, has not terminated its stay,TTT because ". . . we
question whether our requirement of mandatory origination for all systems

with over 3,500 subscribers is of continuing validity in light of experi-

ence and events since the promulgation of the rule . . . ."+ In a Notice

*20 FCC 2d at pp. 205-206, 208.

**Memorandum Opinion and Order, 23 FCC 2d 825.
***»7 Fcc 24 778.

Trce 71-577.

.5, v. Midvest Video Corporation, 406 U.S. 649 (1972).
¥5ee 39 FeC 24 377, n. 2.

TNotice in Docket No. 19888, FCC 74-315.
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issued April 3, 1974, the Commission set out three considerations for re-

examining the rule:

o Increasing origination costs: '". . . practical work experi-

ence has demonstrated a marked, upward trend in origination
costs from those upon which our earlier action was predicted.
These costs relate to all aspects of origination --— equipment

costs, replacement parts, extensive repair and maintenance

'I*

costs . « . .

o Availability of access channels: 1In 1972 the Commission

adopted certain access requirements for systems operating
in the major markets:** "With the 'access' interests ori-
ginating 'local' programming on three separate channels, and
with the additional possibility that users of leased chan-
nels might also originate certain 'local' programming, our
goal of localism in cable originations might best be met
through these channels rather than through the mandatory ori-
gination channel."+

o Programming by compulsion: 'equitable considerations have
been raised as to whether it is appropriate for us —- albeit
acknowledging our right to do so —- to force a cable system
into local program origination . . . ." —— to draft the
cable operator ". .. .-against his will to become a broad-
caster . . . T

The Commission then raised ten questions regarding the elimination or

revision of the rule. These questions are set out in Appendix A.

*
FCC 74-315, par.’12.
*k
Cable Television Report and Order, 37 Fed. Reg. 3252 (1972).
Trcc 74-315, par. 13. '

++Id. at par. 1l4.
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II. MANDATORY ORIGINATION VERSUS LOCAL ACCESS

When the Commission adopted the mandatory origination requirement,
*
it had not fully developed the concept of local access to cable chanmnels.

That concept is now established and, in our opinion, should replace the
mandatory origination requirement. The key public interest requirement
is that the cable system provide a first or additional outlet for local
expression -— not that the system owner himself present programming fare.
As stated in the 1972 Cable Television Report andtOrder, ''Broadcast
signals are being used as a basic component in the establishment of cable

systems, and it is therefore appropriate that the fundamental goals of

*%

a national communications structure be furthered by cable . . . J
k%

These fundamental goals have been set forth in the Communications Act

and emphasized by the Commission -~ for example, ", . . the opening of new
outlets for local expression . . ."+ and the provision of programming de-
signed to inform the American electorate.TJr The access requirements ac-
complish these goals.

Indeed, analysis of the 1969 action requiring mandatory origination

e s P
shows that access is also its main purpose. Thus, the Commission said:

. . . the main purpose is to provide an outlet for local ex-
pression. As we stated in the First Report, the very exis-
tence of 'available facilities for local production and pre-
sentation of programs . . .' [76.201] is a most important
contribution to the public interest, since it means that the
mayor, the local political candidates, those willing to dis-
cuss controversial issues, etc., have a means of access to
the television viewer . . . .

*
Compare First Report in Docket No. 18397, 20 FCC 24 201 (1969) with
Cable Television Report, 37 Fed. Reg. 3252, 3269-3272, Part III (1972).

%k
37 Fed. Reg. at p. 3269.
k%
See Sections 307(b),.315(a), 47 U.S.C. 307(b), 315(a).

+37 Fed. Reg. at 3269; Notice in Docket No. 19154, FCC 71-159; S. Rept.
No. 1526, 87th Cong., 2d Sess.; H. Rept. No. 1559, 87th Cong., 2d Sess.

" Red Lion Broadeasting Co. v. FCC, 395 U.S. 367, 377 (1968); Storer
Broadcasting Co., 11 FCC 2d 678 (1968); Report on Editorializing by Broad-
cast Licensees, 13 FCC 1246, 1249 (1949).

ttt53 Foc 24 825, 827 (1971).
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The rule itself therefore reflects an essential access purpose.
The rule also requires the cable operator to operate to a significant
extent as a local outlet by origination cablecasting. That requirement does

not serve the public interest for a number of reasons:

o It may impose higher costs upon the cable system, and thus in-
terfere with accomplishment of the system's basic purposes —-
to provide needed TV service and access.

o As the Commission's April 3, 1974 Notice points out, it may not
be desirable to draft the system operator ". . . against his will
to become a broadcaster . . .";* indeed, in a system with limited
channel capacity (e.g., a 12-channel system in a small community),
where there may well be a choice between origination cablecasting
(with the cable operator having exclusive control) and access:
on first-come, first-served, no-censorship basis, the public in-
terest seems better served by the latter approach.

o The requirement of origination by the system is inconsistent with
the crucial recommendation of the 1974 Report to the President
of the Cabinet Committee on Cable Communications -- that "con-
trol of cable distribution facilities should be separated from
control of programming and other services provided over the chan-

%%
nels on those distribution facilities."

The last reason, the separation principle, is the basis of the 1974 Re-
port's sound recommendation to foster an industry structure that depends on
the marketplace rather than on detailed government regulation. While we rec-
ognize that this principle should not be implemented during the transitional
period when origination by the cable operator may be the only practical means

of initiating new services,+ the operator should not be compelled to breach it.

* 3

Notice, FCC 74-315, par. 14; see also Red Lion Broadecasting Co. V. FCC,
supra, 395 U.S. at p. 392, where the Court stressed the importance of having
views presented by persons with strong beliefs rather than neutrals.

%%
Report at pp. 29-30.

TReport at p. 53; see Memorandum Opinion andcOrder, 37 Fed. Reg. 13848,
13857 (1972) (". . . At this stage in the development of the cable industry
it is the system operator who has the greatest incentive to produce origin-
ated material attractive to existing and potential subscribers . . .").
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III. APPLICATION OF THE LOCAL ACCESS PRINCIPLE

APPLICATION IN MAJOR MARKETS

The above principle —- that the provision of local access facilities

is preferable to the requireﬁent of programming by the cable system it-
self -- is readily applied to systems in the major markets (as defined
in Section 76.51): Delete the requirement for origination cablecasting.
The access requirement for the systems in these markets is fully estab-
lished by the 1972 Report. Thus, the system must have a public access
channel ". . . which shall always be made available without charge, ex-
cept that production costs may be assessed for live studio presentations
exceeding five minutes" (and with such ". . . production costs and any
fees for use of other public access channels . . . consistent with the
goal of affording the public a low-cost means of television access").*
Provision must also be given for leased access services (e.g., wire pay-
TV; marketing, etc.). In addition, an educational and a local government
access channel must be provided on a free basis for a substantial, spe-
cific period.** This is an extensive "local outlet" scheme for cable in
the major markets where the great majority of TV homes are located.

We suggest one other deletion: Eliminate the fairness and equal op-
portunities requirements (Section 76.209). Again, we point out that these
requirements were adopted before the access provision. If the cable
operator presents a program raising fairness or equal opportunities re-
quirements, the access channels are available for response on both a free
and leased basis. Further, a fairness or equal time issue can arise with
regard to access channel programming (public or leased) —- yet no "Sec—

tion 315" requirements.r are imposed because of the availability of ready

*
See Section 76.251(a) 10(ii).
%%
See Section 76.251(a) (4) through (8).

+Section 315(a) of the Communications Act of 1934, as amended, 47 U.S.C.
315(a), contains two basic requirements: -(1) If a broadcaster lets one
candidate for office use his facilities, he must afford equal opportunities
to all other candidates for that office (the so-called equal time provi-
sion); and (2) he must afford reasonable opportunity for the discussion of
conflicting views on issues of public importance (the fairnmess doctrine).
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access.* Why should the cable operator be subject to different require-
ments in this respect than a user of the access channel? At the least,
we suggest an experiment -— namely, the elimination of the fairness and
equal opportunities obligations for all nonbroadcast cable operations,
with a report by the cable operator to the FCC at appropriate periods,
giving complete, pertinent information so that the Commission can judge
whether the access channels have been fully effective in meeting such
obligations. The Commission has acknowledged that cablecasting is an
uncharted area, and that experimentation and revision on the basis of ex~
perience is appropriate.** We urge that such experimentation should be
done here, rather than automatically incorporating concepts developed for
the regulation of the broadcaster as a public trustee on one channel.
Because of its larger number of available channels, cable may well call

for quite different regulatory treatment.

APPLICATION OUTSIDE MAJOR MARKETS

A cable system located in a smaller television market or outside all
markets must now engage in cablecasting origination if it has 3,500 or
more subscribers, but it is under no access requirements. We suggest again
that the Commission delete the cablecasting origination requirement for
these cable systems and impose instead the access obligation, wherever fea-
sible. The Commission has noted that ". . . the public need [for TV ac-
cess] may be greatest in small CATV communities lacking local television
broadcast media . . . ."T Such communities may not even have Grade B

television service, or if they are within the B contour of one or two sta-

tions, may be located at a distance from the station's studio. It is

*See Section 76.251(a) (4), (9), (11).

**See First Report in Docket No. 18397, 20 FCC 2d at pp. 204-205. The
Commission stated there that as an experiment it was permitting interrup-
tion by commercials on origination cablecasting channels only at natural
breaks; that ". . . this is simply our conclusion as to how best to proceed at
this initial stage, and that as we gain experience, we can take such action
as may be required in the public interest . . ." (p. 205). The Commission
could continue this experiment permitting commercials only at natural
breaks, and embark upon the above new experiment regarding "Section 315"
obligations.

+First Report, 20 FCC 2d at p. 209.
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therefore not feasible or likely that there would be opportunity for

television presentation of, ". . . for example, a debate between local
"

. s . *
political candidates, a talk by the mayor or a local newscast . . .« .

In such circumstances, it serves the public interest for the FCC to re-
quire that as a condition to carriage of distant TV signals, the system
must provide an outlet for local TV access, if that is economically fea-

sible.

*
Id. at p. 214.
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IV. THE ECONOMIC BURDEN OF REQUIRING ACCESS FACILITIES

The issue thus becomes one of feasibility. The Commission has recog-
nized both in its First Report and in other actions* that it is not sound
policy to impose inappropriate burdens on the very small cable operator,

It is for this reason that the FCC exempted systems with fewer than 3,500
subscribers from the origination requirement.

If the Commission no longer required origination by the cable system
but only required that it have access facilities, this would markedly change
the nature of the cost burden on the system.** The access requirement could
be carried out inexpensively -- a particularly important consideration for
the small system operator. It is not realistic or crucial that these small-
system operators have the same high-quality technical presentation as that
of the large TV statioms: What is critical is the opportunity to hear the
public official report to the community, or a debate between candidates or
partisans on some local issue -~ even if the technical quality is lower than

that of broadcast signals retransmitted on the system.+ Viewers interested

*See FCC 74-299, exempting systems with fewer than 500 subscribers from
the nonduplication requirements. The Commission has not, however, exempted
any major market system from the access-minimum channel requirements of Sec-
tion 76.251 (e.g., 20 channels or more with provision for public access, edu-
cational, governmental and leased channels on an expanding basis); it has pre-
sumably left to the waiver process the handling of those cases where a system,
while located with a major market (defined as within a 35-mile zone of the
designated large city —-- see Section 76.5(f) (g)), nevertheless warrants relief
from access-minimum channel requirements-because of unusual circumstances.

The FCC's May 1974 Notice did not request comment on this matter, and it is
not dealt with in this report. We do point out, however, that access require-
ments are a function of the size of the system -- not the particular market --
and that therefore this does constitute a matter that the Commission will have
to deal with by waivers in particular cases in the major markets. Thus, upon
appropriate showings, some small-systems in major markets should be allowed to
provide minimal access facilities, such as proposed here for systems outside
the major markets (see above discussion; pp. 19-20, infra) .

**Origination implies that the cable operator will obtain programming and
present it with a technical quality that is competitive with broadcast material
being carried on the system. The access requirement eliminates any need of the
cable operator obtaining programming fare, and can justify a lower technical
quality for the smaller system.

+For this reason, we do not explore the matter of requiring color facil-
ities for the larger cable system. See footnote +, pp. 10-11.
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would not be deterred from tuning to the access channel as long as quality
of transmission is not so low that it is annoying.

A key aspect of assessing the economic burden is thus the cost of mi-
nimum access facilities. Several previous studies showing large-scale,
modest, or even relatively low-cost cablecasting operations are not rele-
vant here.* As to minimal costs, studies of the Cable Television Infor-
mation Center show that "minimum quality black and white facilities cost
as little as $10,000 . . . ."** Based on manufacturer's list prices, the
current costs for minimum cablecasting facilities -- black-and-white

1/2-inch Portapak -- are roughly as follows:+

Camera + Videorecorder ...ceeeass Cerees . $1,745
Additional costs (if no capability to add signals exists):

Time base COYrector ......... $3,400
ModUlator «eeeeeesecscssasess 1,400
ACCesSSOTIieS cevisreescavassns 25

4,825

TOtal COSt RIS AT S A B O O S I I S AR AR I I R A AL AL S L A A A $6,570

Thus, low-cost black-and-white facilities could be provided for about

$6,500. The maintenance of such equipment can reasonably be estimated at

*See, for example, CTIC: The Uses of Cable Communications (1973),
p. 19 (i.e., high-cost cablecasting studio facilities found to be $150,000
for a central color, origination studio; smaller access studios, capable
only of monochrome cablecasting, were estimated to be $25,000; annual
operating costs were estimated at $65,000 and $15,000 respectively). See
also CTIC: Cable Television Options for Jacksonmville (1972), pp. 91-92,
Appendix B (Local Origination); and CTIC: Local Government Uses of Cable
Television (1974), pp. 21-26, Appendix B (Studio Costs).

*ok
CTIC: Cable Data (1972), p. 7.

TThese figures, and those in this footnote, were developed from the
manufacturers' list prices by Mr. Edwin A. Deagle, Jr., of the Cable Tele-
vision Information Center. The cost for a black-and-white 1/2-inch two-
camera system would be:

TWO CAMETAS seeoscsesesenesss 351,660
Editing recorder ...eeeeeee.. 1,245
MONILOT tevevevoonsnnssaasnsne 335
Production consoles,

ACCESSOTIeS teveveoesesesss 2,600
$5,840

Additional costs (if no capacity to add signals exists):
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15 percent (or $990). It would appear that studio costs should not be a
significant expenditure with the 1/2-inch Portapak, since the '"studio"
can consist of virtually any room (e.g., the mayor's office; a room in
the system's headquarters with suitable space). Similarly, there is no
need or likelihood that skilled professionals would be retained to man the
above equipment. Just as one example, the CTIC 1972 report noted that
". . . [t)he entire crew of State Cable TV in Augusta, Maine, consists of
two high school students, earning $1.60 per hour part-time, who film sports
events and other local features for later cablecast."* High school students
could easily become adept at using the Portapak. If the operator paid for
such a part-time production assistant, the cost for three hours per day for
programming (at the rate of $3.00 per hour) could be estimated as $3,285
per year (i.e., 3 x 365 x 3).

The yearly burden to a system operator required to provide minimum ac-

cess facilities can be calculated by assuming that the operator leases and

maintains the equipment as operating costs as follows:

T (continued) Time base corrector ....... $3,400

ModulatoY seeeacecensecnnns 1,400
Accessories (ieeieecccncans 25

Total cost (black-and-white 1/2-inch
two—-camera system + additional .
COSES) tvevoneseenceannanssassosncssonccscscccsassssssses 510,665

The cost for a color 1/2-inch two-camera system would be:

TWO CAMeTAS svesvvessesssss 57,000
Special effects genera-
tor and switcher «¢.eeeve. 3,200
Editing video-tape re-
[oTel ol =% of - 3,000
Lights, tripods ..cceeeaess 1,500
$14,700

Additional costs. (if no capacity to add signals exists):

Time base corrector ....... $12,300
ModulatoY sececesesencsanse 1,400
Accessories .c.ceeectcicnnns 25
813,725
Total cost (color system) ........ ceseccensress ceeesssseas $28,425

*
CTIC: Cable Data (1972), p. 8.
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Lease and Maintenance Costs

Assume that debt/equity ratio for lessor is 1/1; bank interest is
10 percent, and rate of return on equity is 15 percent.
Lease costs:
Annual cost of borrowed funds for a $6,600 black-and-white Portapak:
10 percent of 1/2 total ...veveveennnanacns $330
Return on equity investment:

15 percent of 1/2 total ..ceveeeenoascacens $495

Taxes (= YELUYN) eceveveveacsoanssssssassnsans $495

Depreciation:
20 percent Per VAT .eceeessesescccsnsssasss 91,320
Total lease COSES ceeeraeess eeese $2,640

Maintenance costs
15 percent of capital costs per year ...c.... $990
TOTAL annual equipment COStS eeevececseses $3,630

To this must be added costs for personnel to operate the equipment (an
estimated $3,285 for a part-time production assistant) or a total yearly
estimate of $6,915. While it is difficult to make a precise estimate of
overall costs, it is clear that the total for minimal access operation falls
well below $10,000 a year.

Moreover, there could well be offsets to this expense for access opera-
tion. For any access rule would not require the cable system to bear the
expense of the cablecast beyond a five-minute studio presentation.* While
the cable operator might present a number of hours on a free basis, he
might also charge for some public access use of his facilities (e.g., the
services of the high school assistant and the use of the Portapak, room,
etc., but not for use of the channel). Further, he might obtain some small
sums from local advertising, even of a limited nature (e.g., slides).

In any event, the issue of feasibility must be assessed in the context
of a minimal access requirement. There is the further consideration that

the Commission has adopted a rule requiring such access, and successfully

* . V 7 - ) .
Ccf. Section 76.251(a) (10)(ii); discussion, p. 15, infra.
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sustained the validity of that rule in the Supreme Court.* The burden is
therefore upon those seeking to eliminate the access requirement in the
present rule.** We know of no evidence that would support elimination of
the minimum access requirement for systems with 3,500 or more subscribers.
With an average of a $6.00 monthly subscription fee, such a system would
accumulate annual revenues of over $250,000. No study has shown that with
such a revenue base, expenditures in the neighborhood of $10,000 per year
(even assuming no offsetting revenues from access cablecasting) would con-
stitute an undue burden. The Commission should judge any new studies
submitted as a result of the Notice in this proceeding on the same basis
—-- namely, whether they establish that systems with 3,500 or -more sub~

scribers cannot feasibly support minimal access operations.

Number and Size of Cable Systems Now Providing Access

It is significant that many cable systems of modest size (3,500 or
fewer subscribers) now have access facilities, even though not required
to do so.*** Such systems would clearly not voluntarily pursue a course
that would wreck or undermine their business. There is even less basis
to fear that provision for access would jeopardize cable operations with
a base of 3,500 or more subscribers. Moreover, if such a system should
encounter financial difficulties in providing minimal access facilities
because of unusual circumstances, the problem could be dealt with on a
waiver basis.+

In support of the foregoing, we have taken data from the Television
]5’actbook,+-r which shows the following for systems with nonautomatic ori-

ginations:

*
U.S. v. Midwest Video Corp., 406 U.S. 649 (1972).

*k
See Memorandum Opinion and Order, 23 FCC 24 at p. 826 (1970).

k%
In the First Report, the Commission noted that ". . . approximately

70 percent of the systems now originating have fewer than 3,500 subscrib-
ers; indeed, about half of the systems-now originating have fewer than
2,000 subscribers . . ." (20 FCC 2d at p.-213; p. 212).

TSee U.5. v. Midwest Video Corp., supra, at pp. 672-673.

++TeZevision Factbook, 1973-1974 edition, Services Volume, No. 43,
p. 84-a, Television Digest, Inc., Washington, D.C.
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Nature of Nonauto-

matic Origination Number of Systems
Local 1live . ceveecnans ceessssssssecssess D87
CATV DNetWorKk ..viveeevecescsonsnconsoanss 40
0 £ <X §
Tape ..., Ceeceracersesesnnccescssscnases 288
Advertising .vieeeeceesosrccessssacaccnss 233
Other .uiieeieeeceeocnsossscssansnsasonns 130

Further, it states that 177 systems plan local origination.

However, some of these systems may originate because they are in major
markets and thus come within the FCC requirement for access. We have made
an analysis of five states (California, Florida, Ohio, Pennsylvania, and
Texas), and have focussed particularly on systems located outside major mar-
kets. Our tabulation is provided in Appendix B. A significant number of
such systems (87) voluntarily engage in local live origination, and of that
number, over half (50) have roughly 3,500 subscribers or less. The case of
Texas is particularly pertinent: Of 50 nonmajor market systems engaging in
local live cablecasting, 33 have 3,500 subscribers or less. There is no
plausible way to explain those statistics, if origination were economically
infeasible. And it should be noted that the costs for access are even lower
than those for origination cablecasting (see pp. 9-12, supra).

The National Cable Television Association's survey similarly supports

. , *
the above conclusion. Thus, its Local Origination Directory notes:

Surprisingly, 40% of the total number of systems doing local ori-
gination are smaller than 3500 subscribers. Very few of these
are new systems which might later have large numbers of subscrib-
ers. This points to the fact that many times local origigatien
is the local communications outlet in small communities.

The Commission need not rely upon the Television Factbook in this im-
portant respect. It has garnered even more detailed information through

required reports from cable operators to the agency. We urge that. the

* . . * .
National Cable Television Association, Local Origination Directory,
Washington, D.C., 1973, p. 85.

k%
See Fig. 1, p. 15.
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Commission collate that data and use it in resolving any controversy con-

cerning the feasibility of providing minimum access facilities.

The Arguments against Requiring Access

It may be argued that a requirement for access is unnecessary because
a substantial number of systems now cablecast with relatively low sub-
scriber figures (e.g., 1,000 to 3,500). But a review of the data in the
Television Factbook also establishes that a substantial number of systems
with the capability for access have not provided local cablecasting faci-
lities.* Even if the latter figure were smaller, the Commission could
not be indifferent, anymore than it could ignore the failure of any broad-
cast station or major-market cable system to be a local outlet. In the
latter case, the Commission has emphasized that the carriage of distant
signals is integrally linked with access; that the public interest strongly
requires such access. But this is even more true in the case of the cable
system outside the major market: As the Commission noted, here access may
be the only effective outlet for local expression via TV. If it is eco-
nomically feasible to impose the access requirement upon the system with
3,500 or more subscribers (and we have shown that it is as a general mat-
ter),** it would be a disservice to the public interest to fail to require
such access. To exclude even one community would be poor policy, and of
course it is not one but hundreds of communities that would be lacking
this important local outlet.

For the same reason, existing systems should not be "grandfathered.

*Of 2,991 operating systems in 1973, 768 (25.6 percent) engage in non-
automatic origination (Television Factbook, 1973-1974 edition, Services
Volume, p, 84-a). Only 587 do local live origination. To use the example
of Texas again, there are eleven systems with 3,500 or more subscribers
outside the major markets that do not have local live originatioms.

**Indeed, there is a serious question whether, in light of the data,
the cut-off for access facilities should not be a figure smaller than 3,500
subscribers. We believe that the Commission should begin conservatively,
and can then adjust the access benchmark as experience indicates. We note
that this accords with the Commission's previously determined way of pro-
ceeding in this area (see 20 FCC 2d at pp. 213-214).

T"Grandfathering" is the term used to refer to the process of apply-
ing new requirements only prospectively, and thus exempting existing enti-
ties, usually for equitable reasons or to avoid disruption.
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The grandfathered systems would be largely in the smaller communities where
access is most needed. Indeed, after a quarter of a century of intense de-
velopment, there is likely to be little further new cable entry in these
smaller markets. To impose access requirements only on a prospective basis
as to these small communities badly in need of it is ''to keep the promise
to the ear but break it to the heart."  Further, it is not inequitable to
require access of these established systems. Their operation depends on
use of broadcast signals -~ a use that must be authorized by the Commission
(as must the use of microwave links). As the Court stressed in the Mid-
west case, it is fully reasonable for the Commission to require that the
cable system serve to some significant extent basic statutory goals as a
condition to the use of broadcast and radio signals. Under the approach
suggested here, this does not cause the cable operator to be a broadcaster
against his will, but makes him the provider of facilities so that there
can be local access. The Supreme Court found that the cablecasting re-
quirement, if reasonably applied so as not to be burdensome, ". . . is
plainly supported by substantial evidence that it will promote the public
interest . . . ." The Court included in this conclusion the Commission's
decision not to afford grandfather rights.* In our opinion, the Commis-
sion should not withdraw from this position, particularly if it revises

the rule to require only access, and not mandatory cablecasting by the
system operator.

Thus, we believe that it is feasible for a cable system with 3,500 or
more subscribers to provide minimum access facilities; that such facilities,
even if minimal, will markedly serve the public interest; and that a re-
quirement should be established to this effect. As to systems with less
than 3,500 subscribers; such systems may voluntarily undertake to provide
access. If they do not, franchising authorities may require the provi-
sion.of access, either when a new:system applies for a first franchise
or at the time of franchise renewal. In addition, the franchising authority
or other interested persons can petition the Commission to impose minimal

access requirements based on a special showing. Just as the Commission has

* .
See 406 U.S. at pp. 673-674, n. 31.
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the right to waive the requirement on the basis of special circumstances,

it should be able to impose it when there is a strong convincing showing
*
that such action would serve the public interest.

*
See Section 76.7 of the Commission's rules.
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V. SUGGESTED NEW ACCESS RULE FOR SYSTEMS OUTSIDE MAJOR MARKETS

The access requirement for cable systems outside the major markets
clearly should be a simple one, without most of the more complex and
burdensome requirements imposed on the cable systems in the major mar-
kets.*

We propose: (1) that the system with 3,500 or more subscribers be
required to have available facilities for local production and presen-—
tation of programs other than automated services; (2) that-it permit the
presentation of such programming over its system to a significant extent
(leaving it to the discretion:of the system's management how this should
be accomplished -- e.g., a dedicated channel, a shared channel with other
cablecasting services,** use of channels when carrying duplicating net-
work fare, or when blacked out because of the FCC's nonduplication rules
to protect simultaneously broadcast local programming);+ and (3) that
when used by members of the community for public access (e.g., no adver-
tising or commercial purpose), the channel be made available without
charge, except that the production costs may be assessed for live studio
presentations exceeding five minutes (and subject, of course, to the other
pertinent provisions such as first-come, first-served nondiscriminatory

access or no control over the content of access programming other than to

*Cable systems operating in communities in major markets have an ob-
ligation to provide minimum channel capacity (at least 20 channels and a
nonbroadcast channel to match each broadcast one), two-way capability,
local government and educational access channel, and leased channels to
be expanded on a specified basis. This is so, no matter what the size
of the system is. (See footnote *, p. 9, supra).

**This differs from the provision adopted by the Commission in 1972,
which stated that the cablecasting origination channel shall not be used
for any other purpose (see 76.201(a)). This rule is appropriate for the
major market system with its large channel capacity (although we note that
it appears to have been adopted as an editorial revision of the origination
rule, and is really substantive in nature —- requiring notice and the op-
portunity to comment). For systems outside the major markets, where chan-
nel capacity may be quite limited, considerable flexibility should be af-
forded the system operation.

+ .

If access material were substituted on a channel usually or substan-
tially carrying broadcast fare, the rule should require that such material
is identified as local in nature, both at its commencement and its end.
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prohibit lottery information or obscene or indecent material). To the
extent that this channel is not used for public access, it would be avail-
able for other uses (e.g., a commercial leased channel with the same kind
of operating rules —- no censorship; first-come, first-served; nondiscrim-
inatory access; etc.).

We also propose that the system make periodic announcements, either
visual or aural or both, of the availability of its access facilities.*
Moreover, we suggest that no Section 315 requirements be imposed for the
reasons previously discussed.

The rule should also contain a note stating that access in the com-
munity outside the major market may entail minimal facilities and be
rudimentary in nature (citing the portion of the report that pertains to
this crucial matter).

By proceeding in this fashion, the Commission would provide cable
access facilities to large portioms of the country, and yet, it would
appropriately temper the requirement in the small market or community.

In sum, we urge that the Commission eliminate any requirement for
origination cablecasting by the system and any "Section 315" provisions
as to cablecasting operations. We believe as a matter of both sound pol-
icy and law that the Commission should impose a reasonable access require-
ment on any system with 3,500 or more subscribers; that since such a sys-
tem can feasibly provide access facilities, it is arbitrary for the
Commission to require access in the large markets and fail to do so as
to such a system in the smaller market or community where it is even

more needed.

*Presumably the system would also take the necessary steps (e.g.,
mailings, newspaper, visual placards, etc.) to inform its subscribers
of local programs being presented over its facilities. Based on present
experience, there would appear to be no need for a rule in this report.
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Appendix A

QUESTIONS RAISED BY THE FCC IN ITS APRIL 3, 1970 NOTICE
(FCC 74-315, pp. 4-5)
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Appendix A

QUESTIONS RAISED BY THE FCC IN ITS APRIL 3, 1970 NOTICE
(FCC 74-315, pp. 4-5)

Has the program origination requirement satisfied the purpose it

was established for as stated in the First Report and Order in Dock~-
et 183977

Should the requirement be amended, modified, eliminated or altered
in any way?

Should the triggering factor for the rule be raised to 5,000 sub-
scribers? 10,0007

Are there any other formulae that could equitably be developed to
trigger an origination requirement if one is considered valuable?
Should the present rule or a modified one include a grandfather
provision for systems in operation prior to the initial development
of the rule?

Should compliance with the Commission's access rules be considered

a complete or partial substitute for the origination requirement re-
gardless of system size?

Should regulatory emphasis be placed on access channels and allow
origination to develop on a purely voluntary basis?

What has the industry experience been in the field of local origin-
ation vis-a-vis costs of equipment, maintenance and repair, and man-
power expenses?

What has the industry experience been in the areas of audience and
advertising revenues to support locally originated programming?

In the event mandatory originations are deleted, should larger cable
operators nevertheless be required to make available equipment for
third parties, access users as well as leased channel users?
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Appendix B
CABLE SYSTEMS ENGAGING IN LOCAL LIVE ORIGINATION
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