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Arbitrating High-Stakes Cases

Court-annexed arbitration—the mandatory referral
of civil cases to nonbinding arbitration before a
lawyer-arbitrator—has become a common feature of
the pretrial process in state and federal courts for
small-stakes tort cases. Recently, federal district
courts have begun using court-annexed arbitration
for tort and contract cases involving much greater
sums. Is applying the procedure to contract cases
and higher-stakes disputes wise, however?

Arbitration in North Carolina’s
Middle District

To explore this question, the ICJ undertook a four-
year study of the court-annexed arbitration program
in the U.S. District Court for the Middle District of
North Carolina. This program has several interesting
features:

* The official monetary ceiling for cases referred to
the program is $150,000, a ceiling as high as that
of any court-annexed arbitration program. In
addition, because of the certification procedure
used to assign cases to the program, many cases
with amounts of well over $150,000 in contro-
versy have been assigned and arbitrated.

¢ More than half the cases are contract cases,
providing a good opportunity to compare how
arbitration works in contract and tort cases.

* The cases often involve disputes between corpo-
rations or between corporations and individuals,
allowing the study to compare the reactions of
corporate and individual litigants.

* The program was designed to offer “top-of-the-
line” arbitration: Great pains were taken to

ensure that the arbitrators were well-known
and well-respected members of the local bar,
and the procedures and practices that charac-
terized the program were designed to give
cases a particularly full and careful hearing.

In addition, the program rules allowed random
removal of cases from the program for research
purposes, permitting the use of the most rigorous
research designs. For the study, cases were re-
moved at random from the arbitration process and
placed in a “control group” that went through
standard pretrial procedures instead of arbitration.
The control provides an excellent standard against
which to compare the arbitration-eligible “experi-
mental group” in assessing the arbitration pro-
gram’s effects.

The IC]J collected data on 350 cases filed between
January 1, 1985, and December 31, 1987. Research-
ers gathered information on each case from court
files and from records compiled by the Duke
University Private Adjudication Center. In addi-
tion, they collected information from 276 attorneys
in these cases and interviewed 132 litigants.

The study examined the arbitration program'’s
effect on litigant access to the justice system,
private and public costs, case duration and out-
come, and litigant satisfaction. Previous ICJ
research has explored these issues in small-stakes
arbitration, determining that arbitration frequently
fails to reduce court costs or case duration but
does satisfy litigants because it gives them a
chance to present their case and obtain a judg-
ment. Does this pattern hold when arbitration
expands to include contract litigation, corporate
litigants, and high financial stakes?
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Arbitration succeeds with high-
stakes cases. ..

The study’s findings show many positive effects of
the North Carolina program and few negative effects.

* Access to the justice system. Litigants appar-
ently want a chance to present their case and
obtain a judgment; arbitration gives more
litigants the opportunity to do so. In fact,
experimental group cases (those in the arbitra-
tion program) were more than twice as likely as
control group cases to have had an adjudicative
hearing. By providing hearings to cases that
would otherwise have settled, the program gave
litigants greater access to the justice system.

 Private cost of litigation. Private costs were
significantly lower for the experimental group
cases than for the control group cases. On
average, total fees and costs were some 20
percent less—a reduction of $5075 per case.

* Public cost of litigation. The study does not
indicate definitively whether arbitration re-
duced public costs. The experimental group
had a slightly lower trial rate than did the
control group, but the difference was not large
enough to be statistically significant.

¢ Case duration. Arbitration affected the timing
of case terminations in the early months after a
case’s filing, delaying very early case closings in
favor of slightly later closings, but researchers
did not find any overall effect on case duration.

e Case outcome. No evidence exists that arbitra-
tion shifts case outcomes to favor one side or the
other.

e Litigant and attorney reactions. The arbitration
program was well received by litigants and
attorneys alike.

The arbitration program does not sway case out-
comes; it does reduce private costs and give litigants
an opportunity to have their cases adjudicated. On
these grounds, the study’s findings support the use
of court-annexed arbitration in large as well as small
cases, in contract as well as tort litigation, and in
disputes among corporations as well as among
individuals. Indeed, the bulk of the federal court’s

civil caseload comprises cases that might be consid-
ered appropriate candidates for arbitration.

. . . but not by cutting time or cost

One way the North Carolina program’s accomplish-
ments resemble those of small-stakes programs is that
those accomplishments differ substantially from what
advocates of arbitration programs generally say about
arbitration’s effects. Court-annexed arbitration is
popularly viewed as a cost- and time-saving device
(especially for courts) in which early, inexpensive
arbitration hearings are substituted for later, expen-
sive trials. In actuality, arbitration—whether for
small or large stakes—seems mainly to function as a
device for increasing access to the justice system. For
most cases, arbitration hearings substitute for bilateral
settlement rather than for trials, and in so doing
arbitration gives litigants something they want: a
chance to have their cases heard. But, as the North
Carolina program demonstrates, arbitration does not
necessarily reduce either the time litigating a case to
conclusion takes or the public costs involved.

The high-stakes program in the Middle District of
North Carolina differs from most small-stakes arbitra-
tion programs in that it is exceptionally dignified and
formal. The success of high-stakes arbitration may
well depend on such a top-of-the-line approach.
Where differences emerged in how litigants and
attorneys reacted to hearings, those with larger cases
appeared to want traditional, fairly formal hearings
instead of less formal, more flexible hearings, with the
added proviso that the hearings must offer plenty of
opportunity for both sides to present their evidence
and arguments at length. Little in the study’s find-
ings suggests that very informal or unstructured
arbitration procedures would satisfy corporate and
other high-stakes litigants.

The research summarized in this brief was carried out
within the Institute for Civil Justice of The RAND
Corporation. Research results are described in detail
in R-3809-IC}J, Arbitrating High-Stakes Cases: An
Evaluation of Court-Annexed Arbitration in a United
States District Court, by Allan Lind, 130 pp., $10.

For copies, contact Publications Department, The
RAND Corporation, 1700 Main Street, P.O. Box 2138,
Santa Monica, CA 90406-2138, (213) 393-0411.
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