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he patchwork of laws and regulations that affect abortion access in the United States has

become increasingly complex since the 2022 Dobbs v. Jackson Women’s Health Organization

U.S. Supreme Court decision that gave states the right to enact and enforce policies facili-

tating or restricting abortion access.! In addition, local and institutional-level policies can
create further complexities and challenges. Local governments often vary in how they implement
state regulations, which contributes to differences in abortion provision and access.? Finally, facili-
ties can introduce another policy layer, ranging from additional restrictions on gestational age limits
to implementing policies that may ease access (e.g., telehealth options).

Although previous research has explored how state, local, and institutional policies affect abor-
tion provision, much of this work was performed prior to Dobbs.? Since Dobbs, many researchers
have shifted focus to comparing state policies, often focused on gestational age limits. However,
other provisions and policies might differentially affect access. In our initial study examining the
policy landscape within North Carolina, we found that North Carolina Senate Bill 20 significantly
influenced how facilities and clinicians provided abortion care and greatly affected patients’ access.*
This was perhaps not surprising given the changes introduced through that bill and the timing of
our study, which was within a year of the bill’s implementation.

To further identify how state, local, and institutional policies intersect to affect access to abor-
tion care, we identified a second state, Virginia, with no recent legislative changes at the state level
around abortion access. Virginia offers a unique case study given that it is one of the only remaining
states in the South post-Dobbs with legal access to abortion care past 13 weeks gestational age.


https://www.rand.org/pubs/research_reports/RRA3324-2.html
https://www.rand.org/

KEY TAKEAWAYS

We examined state, local, and institutional policies in Virginia—which is one of the only remaining states in the
South post-Dobbs with legal access to abortion care past 13 weeks gestational age—to better understand how
the policy landscape is influencing provision of care in the state. For this qualitative study, we analyzed laws,
policies, and implementation experiences in what is largely seen as a moderate state for abortion access—and
one of the most permissive states for abortion access in the South. We reviewed existing legislation, bills, and
sources detailing the policy landscape and interviewed a sample of clinicians and nonclinicians working at orga-
nizations providing or supporting abortion care. The study principally focused on state laws, local policies and
actions, institutional policies, and reported implementation experiences affecting access to abortion care. We
found the following:

e Although Virginia’s laws surrounding reproductive care became more permissive in 2020, abortion remains
in the criminal code. Some state provisions on abortion care before the third trimester were noted as affect-
ing access, including a lack of clarity on some provisions and how to interpret them:

- Advanced practice registered nurses are allowed to provide abortion care in the first trimester.

- The ability to provide second-trimester abortions in nonhospital settings was not apparent to all
respondents.

- An abortion occurring in the third trimester must be certified by three physicians as necessary for the
patient’s health and performed in a licensed hospital.

- Unemancipated minors must obtain parental or guardian consent or receive a judicial bypass of the
parental-consent requirement.

- State-based Medicaid funding is available only in limited circumstances.

e Zoning practices and other local actions created more-restrictive or more-favorable environments for clinics
looking to establish or extend leases.

¢ |[nstitutional-level policies on gestational age limits were often based on institution-specific definitions of
viability, the ability to transfer patients to a trusted nearby hospital, and the skill set and comfort level of the
clinicians providing care.

e The impacts of laws and policies were examined at three levels (facilities, providers, and patients):

- Respondents reported that local zoning restrictions or permissions influenced their facility’s ability to
establish and maintain leases and exist in a stable and safe environment.

- Respondents reported minimal impact of policies on providers but noted other nonpolicy barriers and
challenges.

- Respondents reported that marginalized populations, often including youth populations, were most
affected by such regulations as minor consent requirements, and the lack of Medicaid coverage made
accessing care more challenging.

The state has seen significant increases in the nizations reported increased working hours, expan-
number of abortions post-Dobbs. In June 2022, sion of telemedicine use, and a significant increase in
the estimated number of abortions was 2,310; as of wait times.® Virginia abortion funds (i.e., nonprofit
March 2024, this number had increased to 3,530. organizations that provide both in- and out-of-state
In comparing the first quarter of 2024 with the patients reimbursement for common abortion-related
tirst quarter of 2023, Virginia had the third high- costs, such as for the procedure and medication, the
est increase in the average number of abortions per hotel, and transportation) reported an increase in
month (after New York and California); the average demand for funding yet a decrease in donations.”
number of in-person abortions increased by 13 per- To better understand the policies in this shifting
cent, and the average number of telehealth abortions landscape, our team sought to answer two research
increased 53 percent.® Clinics and supporting orga- questions:




1. What are the current laws and policies on
abortion in Virginia?

2. What are the potential impacts of these differ-
ent types of policies?

Methods

To answer these research questions, we used a mixed-
methods approach consisting of a landscape review
of state and local laws and policies in Virginia and
interviews with various stakeholders involved in pro-
viding or supporting abortion care in the state. For
the landscape review, we analyzed peer-reviewed and
grey literature (e.g., news articles), as well as laws and
policies and their supporting documentation. This
effort informed our analysis of how local policies and
their enforcement affect abortion delivery and access
in the state. The analysis of Virginia laws proceeded
in two steps:

o Locating relevant laws: We used a Westlaw
database to search Virginia laws using the
keyword “abortion,” and then a Westlaw
database for secondary sources for the terms
“abortion” and “Virginia” within 25 words
of each other. We also conducted a similar
search on the HeinOnline’s State Statutes: A
Historical Archive. This was followed by a
Google search for “Virginia abortion laws” to
gather publicly available information, as well
as a review of publications by sources (e.g.,
the Guttmacher Institute and KFF, formerly
known as the Kaiser Family Foundation) that
provide lists and summaries of Virginia abor-
tion laws. Finally, we used Westlaw’s Virginia
Proposed Legislation (Bills) database to locate
pending bills.

o Analysis: We downloaded the text of relevant
laws and pleadings from recent lawsuits and
created an Excel database of Virginia laws
(including summaries of each law and law-
suit) and recent legal actions shaping abortion
policies in the state. One researcher reviewed
the laws and lawsuits to identify key provi-
sions, such as gestational limits, and applied
a coding scheme to categorize each law and
lawsuit accordingly.

On-the-ground experiences around the imple-
mentation of varying policies were also important to
understand. To identify clinicians and individuals at
organizations providing or supporting abortion care,
we used AbortionFinder to identify facilities provid-
ing abortion care; we also identified eight national
and international organizations that provide tele-
health medication abortion.® Using publicly available
contact information, existing connections, and snow-
ball sampling, we contacted organizational represen-
tatives from facilities that explicitly advertised abor-
tion services, and we drew on a reproductive health
email list to potentially reach those who might not be
providing abortion care. We also contacted represen-
tatives from large hospital systems in the state, espe-
cially those with residency training programs and
those listed in abortion-related news articles.

Virginia has 21 in-person clinics, located in 11
counties or cities (out of 133 counties and indepen-
dent cities), providing abortion care: three affiliated
with hospitals, six affiliated with Planned Parent-
hood, and 12 independently owned. We used Google
to search for other organizations across the state that
may facilitate access to abortion by providing direct
support to patients or organizing for policy change.
Search terms included “Virginia abortion funds”
and “reproductive rights Virginia.” One website
also listed all abortion support organizations in the
state, which allowed us to verify our initial search.’
We identified four abortion funds and six advocacy
organizations focused on policy advocacy through
grassroots organizing or legal action. Once we identi-
fied these support organizations, we contacted repre-
sentatives using publicly available email addresses or
an organization’s web form. During the interviews,
we also asked individuals whether we should talk
to others in the state. Although respondents did
not identify any new organizations, they often were
willing to email or provide specific contact infor-

Abbreviations

APRN advanced practice registered nurse
D&E dilation and evacuation
RHPA Reproductive Health Protection Act




mation for an existing connection at the identified
organization.

All study materials, including the interview
guide and outreach materials, were approved by
RAND?’s institutional review board—the Human
Subjects Protection Committee—and participants
were provided a $50 e-gift card as a token of appre-
ciation for their time. We completed 23 virtual inter-
views (with 24 individuals), approximately an hour in
length each, and recorded, with permission, to verify
notes before deleting the recording. To reduce iden-
tifiability, we did not ask participants to self-report
gender, race, or other sociodemographic character-
istics. We thematically analyzed our findings and
compared them with our landscape review to inform
answers to the identified research questions.

Findings

Our sample of 24 participants consists of 13 clini-
cians who regularly provide abortion care and 11
nonclinicians who work at ten facilities that provide
abortion care (in 11 counties or independent cities
out of 133 in the state!?) and five organizations that
support abortion access in Virginia. Participants
worked at different types of clinics (i.e., independent,
Planned Parenthood, and hospital based) or support
organizations (e.g., three policy advocacy organiza-
tions and two abortion funds).

Recent Significant Changes in Virginia
Abortion Policy Pre-Dobbs

Our policy analysis and interviews revealed a signifi-
cant shift in state abortion policy prior to the Dobbs
decision. In a 2019 federal court case, Falls Church
Med. Ctr., LLC v. Oliver,! plaintiffs challenged licens-
ing standards that classified facilities performing
five or more first-trimester abortions per month as
“hospitals,” a requirement that all second-trimester
abortions be performed in state-licensed hospitals,

a physician-only requirement for performing abor-
tions, and a mandatory two-trip requirement for
ultrasounds and abortions. On September 30, 2019,
the U.S. District Court for the Eastern District of
Virginia found the licensing provisions and hospital

requirements for second-trimester abortions uncon-
stitutional but upheld the other provisions.'? In 2020,
Virginia repealed most of the challenged laws with
the Reproductive Health Protection Act (RHPA).!3
However, the Code of Virginia still states that
second-trimester abortions must be performed in
state-licensed hospitals, despite the September 2019
ruling finding it unconstitutional.!

Changes under the RHPA included removing
a requirement for abortion facilities to be regulated
as hospitals, allowing advanced practice registered
nurses (APRN) to perform first-trimester abortions,
and eliminating an ultrasound requirement and a
mandatory 24-hour waiting period. Additionally, the
RHPA repealed the mandate for state-provided infor-
mation and counseling prior to an abortion. Despite
the RHPA’s 2020 repeal of certain requirements, state
law still mandates that “informed written consent” be
obtained from the patient—or from parents or guard-
ians in the case of minors.!> With these changes, the
state started to see a shift, with more clinics expand-
ing capacity into the second trimester.

The Dobbs decision had no immediate impact
on Virginia’s abortion laws because the state did not
have a trigger law (i.e., state law that would make
abortion illegal in the state immediately following the
overturning of Roe v. Wade).1¢

Research Question 1. What Are the
Current Laws and Policies on Abortion
in Virginia?

Table 1 provides an overview of current laws and
policies influencing abortion access at the state, local,

and institutional levels. At the state level, abortion
laws are part of the criminal code:

Except as provided in other sections of this
article, if any person administer to, or cause

to be taken by a woman, any drug or other
thing, or use means, with intent to destroy

her unborn child, or to produce abortion or
miscarriage, and thereby destroy such child, or
produce such abortion or miscarriage, he shall
be guilty of a Class 4 felony.!”

In other words, the circumstances under which
abortion is legal are laid out as exceptions to this




Past and current legislative actions underscore a
deep polarization on aportion issues in Virginia.

general criminal prohibition on abortion. The cur-
rent statutory scheme includes exceptions that make
abortion legal up to the third trimester (although the
code does not define trimesters, and prior regulations
defining these have been repealed).!® Promoting or
encouraging abortions in violation of state regula-
tions is considered a misdemeanor.!” Some organiza-
tions supporting abortion care in Virginia interpret
the general prohibition on third-trimester abortions
to mean that abortion is banned after 26 weeks,
6 days of pregnancy.? Medication abortions have
reportedly been available via mail following a tele-
health visit since 2021,2! and Virginia does not have
any laws or policies restricting medication abortion.??
The appendix presents a more detailed description of
state laws in Virginia affecting abortion access.

Past and current legislative actions underscore
a deep polarization on abortion issues in Virginia.
There are pending bills in the 2023-2024 session,
with some intending to provide more protections for
abortion access and others seeking to further restrict
access (see the appendix for more details on the
pending legislation). More broadly, Virginia’s 2024
legislative agenda included a range of bills related to
reproductive health. House Bill 1516, introduced in
January 2024, would mandate that health education
include a high-definition ultrasound video and a
computer-generated animation showing fetal devel-
opment stages from fertilization to birth.?* In April,
the governor signed into law legislation prohibiting
the issuance of search warrants, subpoenas, court
orders, or other processes to obtain menstrual health
data, including electronically stored information.*
In an effort to improve maternal health outcomes
in the prenatal, perinatal, and postpartum periods,
Virginia passed legislation requiring Medicaid to
cover doula care in April 2024.2> However, although
Medicaid supports doulas for childbirth, it does not

cover doula-supported abortion care. Finally, in May
2024, Governor Glenn Youngkin vetoed the Right to
Contraception Act (House Bill 609 and Senate Bill
237), which aimed to protect access to various con-
traceptives, including the birth control pill, IUDs,
emergency contraceptives, and condoms.?¢

Planned future legislation includes a potential
proposed constitutional amendment to protect access
to abortion and other reproductive health care (see
the appendix). Many respondents expressed hope
that this amendment would expand access to Vir-
ginians by more permanently removing language
from the Virginia code that could be reinstated by
conservative legislatures. However, some respondents
expressed some concern that a constitutional amend-
ment could unintentionally restrict access, particu-
larly if language surrounding viability, gestational
age, or medical necessity was used imprecisely or was
incorporated into the amendment because of a politi-
cal compromise:

» «

The terms “irreversible,” “severe.” The term
“good faith medical judgement” versus the
term “medical judgment,” and how all of these
terms are thrown around, like “viability,”
“partial-birth abortion,” “late term abortion,”
“severe and irreversible impairment of major
bodily function.” All of these terms used in
these laws [in multiple U.S. states] are not
medical diagnoses or medical statements. . .. I
don’t know what’s safer for the physician and
under what circumstances because those are
just not medical terms or objectively defined
terms. What is “severe”? Who defines it? Is it
defined by the patient? By the physician? By a
judge? By a lawyer? By a physician treating the
patient or a physician not treating the patient
weighing in on it? Who says what is severe?
—Clinician




TABLE 1

Summary of Laws and Policies in Virginia

Area

Law or Policy Summary

Implementation Experiences

and Enforcement

Sample Quotes from Interviewees

State laws

Abortion
provision
requirements

Violations

Abortions in the first trimester
may be performed by licensed
physicians or APRNs? (Va. Code
Ann. § 18.2-72).

Second-trimester abortions
must be conducted by a
licensed physician in a
state-licensed hospital (Va.
Code Ann. § 18.2-73).

In Falls Church Med. Ctr.,
LLC v. Oliver, a federal district
court held in September 2019
that previability, nonsurgical
second-trimester abortions
did not need to be performed
in hospitals, but the code
language has not changed.

Third-trimester abortions

must be certified by three
physicians as necessary for the
patient’s health and performed
in a licensed hospital with life
support for viable fetuses (Va.
Code Ann. § 18.2-74).

Violations of state abortion
laws are treated as a class 4
felony—i.e., two to ten years
of imprisonment and a fine of
up to $100,000 (Va. Code Ann.
§ 18.2-71).

e Nurse practitioners and nurse

midwives provide medication
abortion or first-trimester
procedural abortions at some
clinics.

Some clinics presumed that the
code language applied to them
and did not provide abortions in
the second trimester.

Many clinics and health
systems often did not have
clinicians with the skill set to
provide abortion care to later
gestational ages in the second
trimester.

Clinicians did not perform
third-trimester abortions and
would often refer those needing
this care to Washington, D.C.
(which could provide this care).
Many clinics and health
systems often did not have
clinicians who had the skill set
to provide abortion care in the
third trimester.

Some policy advocates spoke
to the default criminalization
of abortion from a legal
perspective (with abortion
statutes as part of the criminal
code) with broad exceptions.

We have a really good system going at
[location] that we kind of finally figured
out or whatever worked, where we have
a physician on and at least one of their
nurse practitioners or nurse midwives
and they are doing all the medical
abortions on anybody that’s 13,6 [13
weeks, 6 days] and less, so they’re able
to do those fairly quickly, while the more
difficult or more in-depth procedures
are taken care of by the physicians.
—Clinician

We can’t go past 15 weeks in this
building because the Virginia law
requires that abortions after 15 weeks or
15,6 [15 weeks, 6 days] take place in an
ambulatory surgical center. —Clinician

When we see folks who have later
gestations, they have to go out of
state. We're sending folks to D.C.
and Maryland to get abortions.
—Nonclinician

In the third trimester, our laws currently
only permit abortion where three
doctors certify it's necessary to prevent
irremediable harm or could cause the
death of a pregnant person. That’s a
pretty narrow set of cases, and | don’t
think we have any providers in Virginia
that would even do an abortion in the
third trimester. —Nonclinician

You can imagine the kind of fear that
invokes if you know that you can be
fined heavily or sued heavily, incur all
these expenses, sometime in the code
in places where they are having these
severe bans and restrictions. Oftentimes
in the code it’ll be classified as a level
four felony. Hundreds of thousands of
dollars in fines and jail time. —Clinician




Table 1—Continued

Implementation Experiences

Area Law or Policy Summary and Enforcement Sample Quotes from Interviewees
Medication e Virginia law does not specify ¢ Clinics often provided On average, on a day, we have at least
abortions how or when medication may medication abortion through four patients for medication abortions
be used for abortion care. in-person appointments and they’re out the gate. That’s 12
or through telehealth (for people in a three-day span who we
individuals located in Virginia). ~ can provide additional access to, not
considering on Thursdays, when we do
telehealth. We’re getting people online
for medication health as well and that’s
12 to 16 new people that we can provide
access for and not get them slammed on
a schedule that’s packed on a Thursday
or Friday. —Nonclinician
Consent e A patient’s “informed written e For adult patients, clinics | think that requiring a notary is a
process consent” or the consent of a followed standard consent problem. ... That’s a burden on the
parent or guardian in the case protocols. clinic because they need to have a
of a minor must be obtained “[b] e Some clinics and hospital notary, and it seems like a violation of
efore performing any abortion” systems had a notary on-site to  privacy. I’'m sure most clinics now in
(Va. Code Ann. § 18.2-76). The facilitate the notary requirement Virginia have a notary to make up for
code section does not specify for minors. that, but any sort of required consent or
content or other consent e Clinics referred minor requiring a parent . . . it doesn’t make
requirements. patients who did not have a sense to me personally to have required
e As an alternative to parental parent or guardian willing to parental consent for an abortion for a
consent, minors may document their consent to minor because minors are emancipated
obtain a judicial bypass for legal organizations, such as the in pregnancy. —Clinician
abortions, with parental American Civil Liberties Union.
notification required (except We also have a judicial bypass statute
for abuse, neglect, or medical that is fairly unique because we don’t
emergencies) (Va. Code Ann. just have a requirement for consent, but
§ 16.1-241). we also have a requirement for notice
and have different standards for what a
plaintiff has to prove. For example, you
have to show you are mature enough to
have an abortion, but you have to show
that it’s in your best interest that notice
is not provided. Usually, our judges
don’t understand the judicial bypass
statute. And over the past few years, |
have been talking to people who have
provided judicial bypass. . . . Courts and
judges don’t understand the process.
Half of the time, they are applying
weird jurisdictional requirements and
misapplied the standard. —Nonclinician
Reporting e The Virginia Department of e Clinics and hospital systems We’re supposed to send them our

requirements

Health in requires that facilities
report the number and “type
of termination procedures” for
tracking purposes (i.e., vital
statistic paperwork) (Va. Code
Ann. § 32.1-264; 12 Va. Admin.
Code § 5-550-120).°

reported overall numbers of
procedures to the state.

numbers so they track the number

of abortions in the state. | don’t think
there’s anything else the Department of
Health requires from us. —Clinician




Table 1—Continued

Implementation Experiences

Area Law or Policy Summary and Enforcement Sample Quotes from Interviewees
Conscience e Individuals may refuse ¢ Hospitals had informal and | told the charge nurse, “Find someone
objection to participate in abortion formal policies to ensure that who will not have a problem with this
procedures based on personal, they had staff members who [providing an abortion].” And that’s
ethical, moral, or religious could provide abortion care. where | left it, and same with anesthesia.
objections without facing legal e Some providers recommended  —Clinician
or employment repercussions specific pharmacies where they
(Va. Code Ann. § 18.2-75). knew that individuals would not The language of the statute [conscience
The clause (enacted in 1975) have issues filling medication clause] sort of limited our preference.
requires that persons wishing to abortion prescriptions. What our preference would’ve been,
object to provision of abortion which is to say that you’re expected as
must do so in writing but does a condition of employment to provide
not specify when this should be care. ... We were not happy with how
submitted, and no regulations the statue was written. The statute is just
clarify this detail. not clear. We just have to do the best
we can with it given the lack of clarity.
Our presumption is, yeah, as long as
it’s written, it could be written at the
point of care with nothing in advance,
which would make it impossible to
operationalize. —Nonclinician
Sedation ¢ Non-abortion-specific state e Clinics and hospital systems The biggest obstacle is the requirement
policies for sedation include required patients to have a for some safety measures in the clinic to
informed consent, discharge driver after moderate sedation.  provide sedation. We need a dedicated
planning, and resuscitation Other facilities required patients code cart, and providers need to be
equipment and procedures (Va. to leave their keys at the front ACLS [advanced cardiac life support]
Admin. Code § 18-85-20-320). desk to ensure compliance certified. | don’t think that’s different
with this policy. Some allowed  from a freestanding clinic, but that’s
for rideshare or drivers from something our ambulatory clinic hasn’t
volunteer organizations. been interested in tackling it yet.
e Some facilities offered nitrous —Clinician
oxide for patients to reduce
cost and the need for a driver.
e Some outpatient hospital
system facilities did not have
needed equipment (e.g., a code
cart). or personnel required for
moderate IV sedation.
Insurance e State funds are available for e Providers reported that patients Most Medicaid, almost all Medicaid,
coverage patients with Medicaid in cases on Medicaid frequently could doesn’t cover it. There are only certain

of rape, incest, or if there

is a fetus with documented
incapacitating abnormality.
Virginia’s Medicaid program is
available if pregnancy threatens
the life of the birthing person.©
Since 2021, insurance plans
offered through Virginia’s health
insurance exchange are allowed
to cover abortions (Virginia
General Assembly, Essential
Health Benefits; Abortion
Coverage).

not have their abortion funded
through the state, and those
who met criteria often had
difficulties accessing funding.
Despite the legal ability to cover
abortion, insurance companies
often follow Medicaid guidance
and will not cover abortion
costs.

states where Medicaid covers abortion.
South of us, there are no states that
have Medicaid covering abortion, and
Virginia’s Medicaid does not cover
abortion. So, anyone who has Medicaid
coming from any Southern state is
basically unfunded, and it would be cash
or abortion fund. The other anomalies
are very variable because anomalies
affect people differently. —Clinician




Table 1—Continued

Area Law or Policy Summary

Implementation Experiences
and Enforcement

Sample Quotes from Interviewees

Local (e.g., city) laws or actions

Zoning e |n 2023, Washington County
passed an ordinance that
prohibits an abortion facility
from being established within
1,500 feet of a church or place
of worship, public library, public
or private school, educational
institution, government facility,
public park, playground,
playfield, tourist home, child
day care center, hotel, or
motel. The ordinance also
established a 1,500-feet
requirement for distance
between abortion clinics and
numerous other zoned districts
(County of Washington, Board
of Supervisors, Ordinance
Number 2023-01).9 In 2023,
the Alexandria City Council
approved a zoning change to

treat abortion facilities the same

as other medical facilities.

At least one landlord has
attempted to rescind an
abortion provider’s lease (Kilo
Delta, LLC v. Bristol Women’s
Health PLLC).

e Russell County and Tazewell
County passed resolutions
declaring that the counties
are “sanctuary cities” for the
unborn.

Other local .
actions

¢ Respondents opening,
considering opening, or
changing clinic locations had
to carefully weigh zoning
considerations in longer-term
plans.

e Clinics navigated interactions
with landlords, or building
owners, who might not be
willing to allow use of the
building for abortion care or to
continue to allow use.

The Washington [County] one was a
zoning ordinance. . . . They passed that,
and there has not been a plaintiff to
challenge it. No one is trying to open an
abortion clinic in that county, so there’s
no way to challenge that until someone
wants to do that. —Nonclinician

We're talking about the D.C. area,
Richmond, Charlottesville, and Roanoke,
and Virginia Beach and Hampton Roads,
but everywhere else is basically a desert
because no one will rent to you there
because it’s still very hostile in these
other areas and part of that comes from
the stigma of what’s been around for

a while. That really hasn’t permeated
back—the freedom hasn’t permeated
back to all of these other communities,
and | think that’s something which

is really very limiting in Virginia.
—Nonclinician




Table 1—Continued

Implementation Experiences
Area Law or Policy Summary and Enforcement Sample Quotes from Interviewees

Institutional policies (note: varies by facility, so summaries are examples)

Gestational e Hospital systems and e Many institutions define their We offer first- and second-trimester
age freestanding clinics typically own gestational age limits abortion care. We offer medication
did not have defined gestational based the abilities and comfort  abortion, we do MVAs [manual vacuum
limits outside the state limits, levels of the physicians. aspirations] in the office up to 11 weeks.
although some hospital systems Appointment schedulers We do second-trimester D&Es [dilation
had limits based on institutional knew these limitations and and evacuations], and we have a loose
determination of viability. referred patients outside agreement as group that we go to 23,6
these gestational limits to [23 weeks, 6 days], but lately there have
other facilities, both within been some clinical scenarios where we
and (mainly) outside Virginia. pushed that little bit. —Clinician

Hospital policies surrounding
gestational age limits that were | think the biggest thing is when we were
based on viability rather than shifting from first trimester to second

safety were negotiated on a trimester, we had an initial cap there
case-by-case basis. at 15 weeks and 6 days, and | believe

¢ No respondents provided care  that cap may have been trying to get
for patients seeking care in their paperwork right. . . . | think it was more
third trimester. so making sure we had everything

¢ Freestanding clinics often had  in place with moderate sedation and
additional requirements for making sure all the doctors we have
patients who were deemed coming from North Carolina, we had
“medically complex.” their licensing up to date and displayed

e Some independent clinics in the clinic and things like that. | would
limited their gestational ages say those are probably the two biggest
based on their formal and things. After that, we were able to
informal transfer agreements comfortably shift outside of the 15,6.
with local hospitals. —Clinician

e Some hospital systems allowed
second-trimester abortions to Legally we’re allowed to perform
take place only in the operating abortion to the end of the second

room. trimester and for any legal anomaly, we
e Some clinics lacked the space  can do that. We can’t do any “elective”

to provide second-trimester or “socioeconomic” abortions beyond

care. 22 weeks and 6 days because [that] was

claimed in [institution’s] guidelines that
that is viability. —Clinician

@ APRNSs practice in one of four roles—nurse practitioner, certified registered nurse anesthetist, certified nurse midwife, or clinical nurse specialist—and
are jointly regulated by the Board of Nursing and Board of Medicine in Virginia. See Virginia Department of Health Professions, “Advanced Practice
Registered Nurse.”

b Virginia law (Va. Code Ann. § 32.1-264; 12 Va. Admin. Code § 5-550-120) requires a fetal death report to be filed within three days of an abortion for
statistical purposes, without identifying the patient, and mandates that the Report of Induced Termination of Pregnancy include such details as place of
occurrence, patient identification, demographics, pregnancy history, termination details, and the signature of the person completing the report.

® Medicaid is a federal program whereby states have the authority to control how funds are used and can prevent state funding of abortion. Medicaid
covers abortions in cases of rape or incest or when the mother’s life is at risk. State funds may be used to cover abortions for Medicaid patients in cases
of rape, incest, or a fetus with a documented incapacitating abnormality. Virginia’s Medicaid covers abortions if the pregnancy threatens the life or health
of the birthing person. See Virginia Department of Health, “State Funding of Certain Abortions.”

9The County of Washington ordinance defines establishment as the opening or relocation of a business.
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From our perspective, from macro policy, ges-
tational limits have to go and the prohibition
on funding. Just treat abortion like health care.
It’s health care; just treat it like that. No more
abortion exceptionalism. —Nonclinician

Some localities have taken legal action mirror-
ing this polarization in the state. For example, in
April 2023, the Alexandria City Council changed
zoning laws to make it easier to open abortion clin-
ics.?” In December 2023, the Grayson County Board
of Supervisors considered but ultimately rejected an
ordinance to ban the mailing of abortion medica-
tion.?8 Finally, the landscape continues to shift at the
institutional level as well. For example, in June 2024,
Bon Secours, a Catholic health system operating five
hospitals in eastern Virginia, declared that it would
support its doctors performing medically necessary
abortions, a departure from other Catholic health
systems’ policies, to prevent delays in care.?

Research Question 2. What Are the
Potential Impacts of These Different
Types of Policies on Access to Care?

Respondents in Virginia shared examples of how dif-
ferent local, institutional, and state policies affected
their ability to provide abortion care. Virginia’s state
policies are often categorized as restrictive by repro-
ductive rights groups,* yet study participants largely
reported that they could provide and advocate for
abortion care for many who were seeking it inside
the state, particularly in comparison with restrictive
policies in surrounding states. When respondents
were probed about specific state or institutional poli-
cies or practices, they reflected on the barriers that
continue to exist, especially for young and already
marginalized patients (e.g., low-income patients).
Below, we describe the impacts of existing policies (or
sometimes lack thereof) on facilities and operations,
providers, and patients.

Impacts on Facilities and Operations

Respondents spoke to impacts of various state, local,
and institutional policies on facilities and their
operations. These impacts tended to vary based on
clinic type (i.e., hospital, independent, Planned Par-

enthood), location, and length of time in operation,
as well as interpretations of legislation by clinic staff
or legal counsel.

The first area of impact is the physical setting of
abortion care. Specifically, respondents noted unclear
language in the Virginia code, as well as zoning
restrictions and other local and institutional actions
further restricting building use. For example, institu-
tions differentially interpreted a ruling in 2019 that
found that abortions in the second trimester could be
performed outside a registered hospital setting. Some
respondents thought that the continued presence of
this requirement in the state code meant that some
non-hospital-based clinics (i.e., those not specifically
named in the Falls Church Med. Ctr., LLC v. Oliver
lawsuit) could not provide second-trimester abortion
care and that practices must be restricted to the first
trimester:

From my understanding and the understand-
ing of the attorneys involved in that case, is
that it [the lawsuit] should have affected every
provider, but out of an abundance of cau-
tion, they [clinic owners] decided that only
the providers directly involved in the settle-
ment would be taking that step of performing
abortions a little bit into second trimester.
—Nonclinician

Respondents at some clinics noted that zoning
restrictions and other local actions (e.g., attempts to
create sanctuary cities) had a negative impact on new
clinics or on clinics looking to open new locations or
move locations. Although some of these ordinances
might not have been legally enforceable (see the
appendix for a discussion of the Dillon Rule), respon-
dents spoke to the lack of desire for new or existing
clinics to challenge local ordinances, especially given
that these ordinances tended to be implemented in
locations with resistance to abortion provision. Some
respondents spoke to difficulties finding landlords
who would be willing to rent to them; respondents
also shared that they had limited options for moving
locations so as to not be in violation of newly imple-
mented ordinances. Although we did not speak to
landlords directly, respondents viewed landlords’
reluctance to rent to an abortion facility as influenced
by the stigma or lack of acceptance of abortion:
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For example, in [county], they [landlords] can
say, “We just don’t want to rent to you.” They’re
allowed to say that. I'd be surprised if that’s
true in more-progressive states. So, it’s sort of
a philosophical redlining. You can’t do that in
residential real estate, but you can in commer-
cial. —Nonclinician

Respondents also reported nonpolicy barri-
ers to providing abortion care. These barriers were
especially salient for those respondents who had
attempted to meet the demands of out-of-state
patients who were increasingly traveling to Virginia.
Respondents talked about needing to increase their
clinics’ gestational-age capabilities, especially after
North Carolina implemented Senate Bill 20 in 2023,
which placed gestational age limits, waiting limits,
and consent requirements on patients. Respondents
working in clinics who had only begun to provide
second-trimester abortion care spoke to the need to
train clinicians and modify clinic protocols to allow
for abortion care to be provided into the second
trimester:

I feel like we're starting to see more patients
above 24 weeks requesting termination ser-
vices. I don’t think any of us in our family
planning group or abortion providers feel
like we’re at a skills level where we could do it
above 24 weeks. —Clinician

When we were shifting from first trimester to
second trimester, we had an initial cap there
at 15 weeks and 6 days, and I believe that cap
may have been trying to get paperwork right.
... I think it was more so making sure we

had everything in place with moderate seda-
tion and making sure all the doctors had their
licensing up-to-date and displayed in the clinic
and things like that. I would say those are
probably the two biggest things. After that, we
were able to comfortably shift outside of the
15,6 [15 weeks, 6 days]. —Nonclinician

However, second-trimester care was often lim-
ited to particular (lower) gestational ages in the
second trimester or to patients who fit low-risk
medical criteria (i.e., patients without preeclampsia
or other medical risk factors that increased the risk
of the procedure). Participants also shared some of
the challenges or considerations when increasing the

limit or opening new clinics, such as changing work-
flows, hiring new or additional staff (often from out
of state), and in some cases renegotiating relation-
ships with local hospital systems to enable second-
trimester abortion care outside the hospital system to
help reduce costs for patients.

Other respondents reported that their clinics
provided only first-trimester abortion care, often
referring people seeking care at later gestational ages
to other clinics (often hospitals) within and outside
the state. Some respondents from hospital-based
clinics reported that certain policies limited their
provision of care, such as restrictions placed on the
use of space, and pointed to other logistical barriers
unrelated to formal state abortion policy (e.g., clini-
cian skill sets, financial costs of care, navigation of
complicated scheduling systems, discussions with
patients about the disposing of fetal remains). For
example, a respondent from one hospital system
noted that their anesthesiologists would not provide
sedation in a facility outside the hospital (i.e., outpa-
tient facilities), whereas another hospital system was
allowed to provide abortion care in only one location:

The main OR [operating room] is busy, and
slow, and just obnoxious to be in from the
surgeon’s perspective. The cost to the patient
of a procedure in a main OR is different than
the patient in the outpatient surgery. But that’s
an absolute nonstarter, and that’s another
huge barrier I don’t see a way to overcome.
I'm actively looking for ways to work around.
There’s another outpatient surgery center that
we're starting to get gyn [gynecology] cases
into, and I see an opportunity there, but I
think that’s five years down the road. They
don’t even have normal gyn surgery equip-
ment, let alone a suction machine. —Clinician

For our second trimester, or for anyone with

a procedure in the operating room, we have
what we call the hospital disposition, where the
remains are sent to the morgue and then cre-
mated with other specimens. Patients can also
choose private burial or a group cremation that
offers a service if they wanted to have a service
as well. . .. It’s [asking about fetal remains] part
of our intake process. Our nurses review those




Some respondents shared that legislation allowing
APRNSs to provide abortion care facilitated being
able to see more patients at clinics.

options with every patient they schedule [as]
standard practice. —Clinician

The limitations that hospital systems faced were
well-known to organizations in their referral net-
works; these limitations often resulted in referrals
to out-of-state clinics, mainly in Washington, D.C.,
for care at later gestational ages. These referrals were
especially common across clinics for patients seek-
ing nonemergent care in their late second or third
trimesters. Respondents noted that many hospital
systems and other organizations’ referral processes
helped ensure that patients who could not receive
care at respondents’ clinics were referred before
having to attend an appointment. This referral
process, combined with the low prevalence of abor-
tion in the third trimester, meant that clinicians
reported rarely seeing patients seeking care in their
third trimesters.

Impacts on Providers

Many clinicians thought that the laws in Virginia did
not restrict their ability to provide abortion care in
Virginia, citing the lack of provisions surrounding
medication abortion and the absence of waiting peri-
ods and onerous consent forms:

In general, when I go out to Virginia, I feel like

I'm able to practice unencumbered. And I only

have to have my medical concerns drive the

care I deliver, not impose unnecessary restric-

tions, make sure that there is a 72-hour con-

sent, and feel very free, like I'm able to practice

medicine the way I would like to when I'm in

Virginia. —Clinician

In addition, some respondents shared that legis-
lation allowing APRNs—specifically, nurse practitio-
ners and nurse midwives—to provide abortion care

facilitated being able to see more patients at clinics
overall and led to physicians seeing more-complex

cases or cases at later gestational ages. This shift
particularly affected those clinics that adapted work-
flows for the APRNs to provide abortion care. How-
ever, not every hospital system, independent clinic, or
Planned Parenthood had available and trained nurse
practitioners who could provide this care. In addi-
tion, some hospital-based physicians spoke to feel-
ing additional strains or stress, given the increase of
referrals to see patients with maternal or fetal medi-
cal complications:

We're nurses, so we're devastated when some-
thing doesn’t go right, and we hear you, and
we get you have kids in the car so we going to
move you to the front of the line, and we know
how to do it. We’ve known for a long time. It
doesn’t belong to the MDs; it doesn’t belong
there. —Clinician

We are getting more and more patients who
are incredibly complex in terms of their medi-
cal issues. It’s a very different burden. It’s not
just a day of eight easy cases. It’s a day of eight
cases with three C-sections each. —Clinician

Impacts on Patients

Most participants thought that policies in Virginia
did not restrict care and pointed to the lack of wait-
ing periods, no specific consent requirements (for
adults), and the ability to receive medication abor-
tions through telehealth as drivers facilitating access
to care. Respondents’ descriptions of access were
largely in reference to surrounding states, as well as
historical policies within the state, which made the
Virginia policy landscape seem favorable to patients:

I think there are enough options for patients.
I think Virginia residents are lucky, and D.C.
provides all-trimester care and has three all-
trimester clinics in the immediate vicinity.
We can refer to very trusted providers if we
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need. The only thing that would make it better

is if [Virginia] Medicaid covered abortion.

—Clinician

At the same time, however, there was an under-
standing that not all patients had equal access to care,
with many respondents highlighting that the inabil-
ity to use state funds for abortion coverage meant
that Medicaid, other state-based insurance plans,
and often other insurance companies (following
Medicaid’s guidance) often did not cover abortion
care.?? Participants reported that this lack of cover-
age often resulted in patients needing to pay out of
pocket or find funds to help cover the cost of care.
Although abortion funds were able to help provide
some resources, there was general acknowledgment
that these funds were limited and often had unem-
ployment and other verification requirements that
made them inaccessible for undocumented patients
and patients who may be underemployed. Thus, the
reliance on abortion funds rather than public and
private insurance for payment was viewed by many
as unsustainable:

I just wish it weren’t the case because it [lack of
Medicaid coverage] limits a lot of people who
really need to have abortion care with dignity.
That strips out dignity. That’s one of the really
big problems with Medicaid not covering
[abortion care]. —Nonclinician

When a state does not make funds available to
its residents who use Medicaid as their health
insurance to obtain abortion, it falls dispro-
portionately on poor women and people of
color. —Nonclinician

Participants frequently spoke to the dispro-
portionate impact on access to care for minors in
Virginia, given the notarized form requirements
for parental consent or a judicial bypass process.
Although several respondents said that most minors
were able to obtain parental consent, many thought
that this was an undue barrier. For those minors
needing judicial bypass, respondents noted that the
process took time and required the minor to navi-
gate a complex system without a guarantee that they
would be given access to abortion care:

If the parent does not agree [to the abortion]
and they [the minor] want it anyway, they can
apply for a judicial bypass, but that has not
been very effective over the last several years.
It seems like it never works. So, yes, it’s defi-
nitely a barrier. We see minors, but we haven’t
had many cases where a parent has refused to
permit the patient to have an abortion, at least
in my year here. That could change, but that’s
my experience so far. —Clinician

Thus, the access that respondents spoke to was highly
situated; Virginia’s policies meant that abortion care
remained technically accessible but was not always
feasible. Some populations were especially vulnerable
to these policies, including minors and marginalized
populations.** Within the context of the Southern
United States, Virginia’s ability to provide abortions
was meeting a large need, even if the care remained
less feasible for some:

There is a tremendous need for abortion care
without unnecessary medical regulations, like
no waiting logs, no mandatory ultrasounds,
no unnecessary tests, etc. Sadly, from Key
West, the only place you can start to get that
is in Virginia. Both [independent and Planned
Parenthood] organizations are trying to do
everything they can do to provide that service
and what we think is health care to thousands
of needy patients who are driving, flying,

and otherwise while taking care of our local
patients. —Clinician

Limitations of the Study

This qualitative study captured the experiences of a
sample of those involved in the provision and sup-
port of abortion care in Virginia. Our sample is

not representative of all providers who practice in
Virginia and reflects only the experiences of people
who were willing to talk about their practices. Those
who might have had more-negative institutional or
state experiences might have been hesitant to talk
with us. This hesitancy might have been more pro-
nounced among certain sociodemographic or pro-
fessional groups. To avoid accidental disclosure, we
did not collect sociodemographic information about
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our respondents and therefore cannot speak to their
representativeness.

Despite attempts to reach clinicians who may be
practicing reproductive health care but not abortion
care, we were not able to speak to anyone who might
have been limited by specific policies from providing
care (e.g., because they were employed by religiously
affiliated hospitals). Thus, the freedom that some
clinicians might have felt to practice abortion care
at their facilities might not have been experienced
by others who practiced at different institutions. In
addition, some of the providers we spoke to only
recently began providing in Virginia or were new
to their positions and thus might not have had a
complete picture of the abortion policy landscape
in the state. However, it was helpful to capture these
varying perspectives, given considerations of policy
implementation. We were also unable to reach those
who provided only telehealth abortion care to Vir-
ginians; all but one of these organizations did not
provide direct contact information for the providers.
Because some of these organizations provide tele-
health care to multiple states, they might have had a
broader understanding of various policy landscapes.
Finally, because our recruitment focused on the pro-
vision and support of care, we also did not interview
those seeking abortion care in Virginia, so reflections
on patient access represent provider reports from cli-
nicians at high-volume clinics and nonclinicians who
encountered many people seeking abortion care.

Discussion

This report focuses on the laws and policies influenc-
ing the provision of abortion care in Virginia and
associated implementation experiences reported by
people providing or supporting abortion care. Many
of Virginia’s more-restrictive policies surrounding
abortion provision have been repealed or challenged
in court since 2019. However, the historical legacy of
these provisions, the continued presence of abortion
in the criminal code, the lack of state-based funds
for abortion services, and the consent and notifica-
tion requirements for unemancipated minors create
a varied environment for the provision of abortion
care in the state. Respondents who practiced at well-
established clinics or were traveling from (or recently
providing abortion care in) more-restrictive states
often viewed Virginia’s policies as largely permissive,
whereas those who practiced at a less well-established
clinics, had recently moved from states with fewer
restrictions, or were part of advocacy organizations
tended to view Virginia’s policy landscape as limit-
ing access in some critical areas, particularly for
marginalized populations. These constraints were
particularly noted around such provisions as judicial
bypass for minors and limited exceptions to use state
funding for abortion care.

The other state policy noted by participants was
the hospital-facility requirement for second-trimester
care, which appeared to limit the provision of
second-trimester care, especially for those practicing

The historical legacy of more-restrictive abortion
provisions, the continued presence of abortion in
the criminal code, the lack of state-based funds for
abortion services, and the consent and notification
requirements for unemancipated minors create a
varied environment for the provision of apbortion

care in the state.




at clinics not involved in the Falls Church Med. Ctr.,
LLCv. Oliver lawsuit (see the appendix). Although
abortion provision remained in the criminal code,
few respondents cited this as a deterrent to providing
care. Respondents spoke to other nonpolicy factors at
the institutional level that influenced the provision of
care, such as lacking needed procedural skills to pro-
vide care at later gestational ages or needing specific
sedation equipment, space, or the ability to transfer
patients to nearby hospitals.

The lack of state-based Medicaid funding
also created a reported barrier to patients seeking
abortion care. Respondents, as well as local media
articles,?* noted the increased demand for abor-
tion funds, although not all funds were accessible
to all patients. Respondents noted that income and
employment qualifications required by some funding
organizations (e.g., the National Network of Abortion
Funds and Planned Parenthood) often meant that
some patients were ineligible. Respondents shared
that local abortion funds often were used in these
cases, as they had fewer restrictions or qualifications.
In general, respondents noted that this supplemental
funding of abortions was not a sustainable solution to
the address the lack of state-based funding.

Local policies were often cited as having the
greatest impacts for newer clinics or for clinics open-
ing, considering opening, or considering moving
locations. Although zoning or other local actions
might have been unenforceable at the state level,
respondents spoke to the unwillingness to test these
provisions in court. These restrictive ordinances, or
even general stigma around abortion care, were noted
as making it more challenging to obtain clinic space
to provide abortion care. Even in geographic loca-

tions with more public or local acceptance or support
for abortion care, some clinics reported challenges

in finding locations. As new clinics look to establish
services to meet the increasing demand in Virginia,
the deterrence potential of certain zoning ordinances
or other local actions that create an unfriendly cli-
mate for abortion care (regardless of enforceability)
could affect the geographic distribution of clinics in
the state—and thus access.

Respondents spoke to various formal and infor-
mal policies that affected clinicians’ ability to provide
abortion care, especially in the second trimester. For-
malized policies tended to be on such factors as ges-
tational age (and associated institutions’ definition of
viability) and general patient-safety and care-quality
considerations (e.g., transfer needs to hospitals with
capabilities and willingness to provide abortion care).
However, clinicians’ capabilities and comfort levels
appeared to influence the setting of informal gesta-
tional age limits. Some clinics have increased train-
ing efforts or have increased hiring efforts (including
from out-of-state providers) to meet growing needs.

Conclusion

As demand for abortion care continues to grow in
Virginia,* and as the legal landscape changes, it

is important to understand how local policies are
influencing access. Our analysis principally focused
on how organizations providing or supporting abor-
tion care experience laws and policies and what that
means regarding the ease of access to abortion care.
As our respondents noted, a legacy of restrictive
abortion policies and attempts to restrict abortion

The deterrence potential of certain zoning
ordinances or other local actions that create an
unfriendly climate for abortion care (regardless

of enforceability) could affect the geographic
distribution of clinics in the state—and thus access.




Policies that remove restrictions on practice but
do not provide state-based Medicaid funding may
oburden abortion funds and perpetuate inequities
N health care for people seeking abortions.

access at the county or city level could influence the
availability of trained providers, as well as general
stigma around abortion care. There are implementa-
tion considerations for policy language, such as vague
and medically imprecise language, local support (e.g.,
zoning), medical training opportunities (e.g., second-
trimester exposure and skill development, APRN
training), and clinical resources (e.g., space, equip-
ment for sedation). Further, policies that remove
restrictions on practice but do not provide state-

based Medicaid funding may burden abortion funds
and perpetuate inequities in health care for people
seeking abortions. Because such policies as a con-
stitutional amendment on protecting reproductive
health in Virginia are being discussed, implementa-
tion experiences provide important context for if and
how abortion care is expanded in what is currently
one of the only states with legal access to abortion
care past 13 weeks gestational age in the South.
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APPENDIX
Summary of Virginia Abortion
Laws and Pending Bills

Current State of Abortion Laws in
Virginia
Virginia enacted significant abortion-supportive
changes through the RHPA on April 9, 2020 (effec-
tive July 1, 2020).%¢ This act removed a requirement
for abortion facilities to be regulated as hospitals,
allowed APRNSs to perform abortions in the first
trimester, and eliminated the ultrasound require-
ment, the mandatory 24-hour waiting period, and
the requirement that patients receive state-mandated
information and counseling about their abortions. In
addition, since 2021, health insurance plans offered
through Virginia’s health insurance exchange have
been permitted to cover abortions.?” However, Vir-
ginia’s Medicaid program funds abortion services
only under specific conditions.*® The state of Vir-
ginia “may use state funds for patients with Medicaid
when they have 1) experienced rape or incest and
have followed reporting requirements outlined by
law, 2) have a fetus with a documented incapacitating
abnormality or where the pregnancy threatens the
life or health of the mother/birthing person.”®

Virginia does not have any laws or policies
restricting medication abortion.® Medication abor-
tion has reportedly been available through the mail
after a telehealth visit since 2021.#! The U.S. Supreme
Court decision Dobbs v. Jackson Women’s Health
Organization, which overturned Roe v. Wade on
June 24, 2022, did not have an immediate impact on
abortion in Virginia because Virginia did not have a
trigger law (i.e., a state law that would make abortion
illegal in the state immediately following the over-
turning of Roe v. Wade).4?

Abortion is legal in Virginia until the third tri-
mester, subject to limitations. Specifically, Virginia
law currently requires that

o first-trimester abortions
- be performed by licensed physicians or
APRNs. 43
o second-trimester abortions
— be performed by a licensed physician

— be performed “in a hospital licensed by the
State Department of Health or operated by
the Department of Behavioral Health and
Developmental Services.™*

o abortions after the second trimester of
pregnancy

— be performed by a licensed physician

- be performed “in a hospital licensed by the
Virginia State Department of Health or
operated by the Department of Behavioral
Health and Developmental Services”

- are certified by “the physician and two con-
sulting physicians” that “the continuation
of the pregnancy is likely to result in the
death of the” patient “or substantially and
irremediably impair the mental or physical
health of the” patient

- must make available and utilize “measures
for life support for the product of such
abortion or miscarriage” “if there is any
clearly visible evidence of viability.”>

Sections 18.2-72, 18.2-73, and 18.2-74 of the Code
of Virginia do not define first, second, and third tri-
mesters.*® The 2013 regulations adopted pursuant to
a law that reclassified abortion clinics as “hospitals”
(see the “Hospital Classification and Regulations”
section, below) stated:

o “First trimester’ means the first 12 weeks
from conception based on an appropriate
clinical estimate by a licensed physician.”

o “Trimester means a 12-week period of
pregnancy.”’

However, this definition of first trimester was stricken
from the regulations in 2017,%® and the regulation
chapter that contained these definitions was repealed
as a whole in 2020 (see the “Hospital Classification
and Regulations” section, below).*°

A 2019 decision by a federal court in Virginia
defined first trimester as “13 weeks and 6 days after
last menstrual period or based on an appropriate
clinical estimate by a licensed health care provider.”
However, this decision cited a 2017 regulation that
was repealed (see the “Hospital Classification and
Regulations” section, below) in support of this
definition.>
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Organizations supporting abortion care in Virginia
have stated that the general prohibition on third-
trimester abortions means that apbortion is banned
after 26 weeks, 6 days of pregnancy.

A 1992 decision by a federal court in Virginia
defined first, second, and third trimesters as follows:

The (1) first trimester is defined as the first

13 weeks and two days gestation; (2) second
trimester or midtrimester is defined as 13
weeks and three days gestation to 26 weeks and
four days gestation; and, (3) third trimester is
defined as 26 weeks and five days gestation to
40 weeks gestation.>!

Organizations supporting abortion care in Vir-
ginia have stated that the general prohibition on
third-trimester abortions means that abortion is
banned after 26 weeks, 6 days of pregnancy.>

Virginia’s conscience clause, enacted in 1975, is
still in effect:

[A]ny person who shall state in writing an
objection to any abortion or all abortions on
personal, ethical, moral or religious grounds
shall not be required to participate in proce-
dures which will result in such abortion, and
the refusal of such person, hospital or other
medical facility to participate therein shall not
form the basis of any claim for damages on
account of such refusal or for any disciplinary
or recriminatory action against such person,
nor shall any such person be denied employ-
ment because of such objection or refusal.>

The statute does not specify when the “written objec-
tion” should be submitted, and there are no regula-
tions that clarify this detail.

In addition, although the RHPA of 2020 repealed
previous requirements that patients receive state-
mandated information and counseling about their
abortions, state law still requires that “informed writ-
ten consent” be provided by the patient or parents or
guardians in the case of minors.> In 1997, Virginia

passed the Parental Notice Act, which sets out a judi-
cial bypass procedure pursuant to which judges must
“issue an order authorizing a physician to perform
an abortion, without the consent of any authorized
person,” if the judge finds that “(i) the minor is
mature enough and well enough informed to make
her abortion decision, in consultation with her physi-
cian, independent of the wishes of any authorized
person, or (ii) the minor is not mature enough or
well enough informed to make such decision, but
the desired abortion would be in her best interest.”>
If the judge provides such authorization, the act
requires providers to notify at least one parent, legal
guardian, custodian, or someone in a similar role to
an unemancipated minor 24 hours before perform-
ing an abortion. The act includes exceptions to these
requirements in cases in which the minor seeking the
abortion is a victim of abuse or neglect or in cases of
medical emergency.

Providing an abortion in violation of state
laws on abortion is punishable as a class 4 felony.>¢
Encouraging or promoting abortion to be conducted
in Virginia in a manner prohibited by Virginia laws
is a misdemeanor.>’

Historical Context

In the legislative sessions of 1847-1848, Virginia
criminalized the provision of abortions, distinguish-
ing between abortions of a “quick child” (postquick-
ening) and “a child, not quick” (prequickening), with
the former being felonies and the latter misdemean-
ors.>® Although the statute did not define quickening,
it has been interpreted to mean when a pregnant
person can feel a fetus’s movement (typically at 16 to
18 weeks in pregnancy).>




During the 1877-1878 legislative session, Vir-

ginia made it a felony to provide or advertise “any

drug or other thing” with the intent “to produce

abortion or miscarriage.”?

In 1970, Virginia legalized abortion under spe-

cific conditions:

1. Physician requirement: The abortion had to
be performed by a “physician licensed by the Following the Supreme Court’s decision, Virginia
Board of Medical Examiners for the State of amended its abortion laws to align with Roe v. Wade:
Virginia to practice medicine and surgery.” o In the first trimester, abortions are lawful if

2. Residency requirement: The patient had to performed by a state-licensed physician.®
have been “a resident of the State for one hun- o In the second trimester, abortions were lawful
dred twenty days immediately preceding the if performed by a state-licensed physician in a
date [of the abortion].” state-licensed hospital.®3

3. Hospital setting: The abortion had to be per- o In the third trimester, abortions were lawful
formed in a hospital. if (1) performed by a state-licensed physician,

4. Hospital abortion review board consent: Writ- (2) performed in a state-licensed hospital,
ten consent had to be obtained from “a major- (3) the physician and two consulting physi-
ity of the members of the Hospital Abortion cians certified that “the continuation of the
Review Board” of the hospital where the abor- pregnancy is likely to result in the death of
tion was to take place. the woman or substantially and irremediably

5. Patient consent: Written consent had to be impair the mental or physical health of the
provided by the patient. Parental consent was woman,” and (4) life support measures were
required for minors. available and utilized in cases of “clear visible

6. Medical or circumstantial conditions: At least evidence of viability.”o4

one of the following conditions had to be met:

a. The pregnancy was “likely to result in the
death” of the pregnant person or “sub-
stantially impair [their] mental or physical
health.”

b. There was a “substantial medical likelihood
that the child [would] be born with an
irremediable and incapacitating mental or
physical defect.”

c. The pregnant person was the victim
of a rape that has been reported to law
enforcement.

d. The pregnancy was the result of incest, and
the pregnant person has identified the male
who committed the incest.®!

Evolution Post-Roe v. Wade
In Roe v. Wade, the U.S. Supreme Court held that

During the first trimester, the decision to have an

abortion should be made by the pregnant individual

and their doctor. During second trimester, the state

can restrict but not ban abortion. During third tri-

mester, when a fetus is viable outside the womb, the

state can prohibit abortions except when necessary to

preserve the mother’s life or health.

For minors, a 1975 statute requires written per-

mission by “by a parent, guardian, committee, or

other person standing in loco parentis.”® Further-

more, the 1975 statute includes a conscience clause:

In addition, any person who shall state in writ-
ing an objection to any abortion or all abor-
tions on personal, ethical, moral or religious

grounds shall not be required to participate

in procedures which will result in such abor-
tion, and the refusal of such person, hospital
or other medical facility to participate therein
shall not form the basis of any claim for dam-
ages on account of such refusal or for any
disciplinary or recriminatory action against
such person, nor shall any such person be
denied employment because of such objection
or refusal.6®

The Supreme Court decided a case related to

statutes that ban abortions at any stage of pregnancy abortion advertising in Virginia in 1975: Bigelow v.

except to save the mother’s life are unconstitutional. Virginia.?’ In 1971, the managing editor of a Charlot-

The Supreme Court applied a trimester framework: tesville newspaper ran an ad for an abortion clinic
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in New York City. At the time, abortion was illegal
in Virginia (subject to exceptions noted in the 1970
law) but legal in New York. The managing editor of
the newspaper, Jeffrey C. Bigelow, was charged with
and convicted of a violation of the Virginia law pro-
hibiting abortion ads. The case went to the Supreme
Court, which held in 1975 that Virginia violated
Bigelow’s First Amendment rights by charging and
fining him for running the ad.®® The Supreme Court
reasoned that

[a] State does not acquire power or supervision
over the internal affairs of another State merely
because the welfare and health of its own citi-
zens may be affected when they travel to that
State. . .. It may not, under the guise of exercis-
ing internal police powers, bar a citizen from
another State from disseminating information
about an activity that is legal in that State.®®

The Supreme Court held that the advertisement was
lawful:

Viewed in its entirety, the advertisement con-
veyed information of potential interest and
value to a diverse audience—not only to read-
ers possibly in need of the services offered, but
also to those with a general curiosity about, or
genuine interest in the subject matter or the
law of another State and its development, and
to readers seeking reform in Virginia.”

Subsequently, Virginia amended the law so that it
prohibits advertisement of abortions only in Virginia
that are prohibited under Virginia law.”!

Legislation Restricting Abortion Care (Enacted
from 2001 to 2012)

24-Hour Waiting Period, Detailed Consent and
Counseling Requirements

In 2001, Virginia enacted a 24-hour waiting period,
as well as a detailed “informed written consent.””?
The law provides that the person seeking an abor-
tion must receive the required information about
the abortion procedure at least 24 hours before it is
scheduled, either over the phone or in person. This
information included

o adetailed medical description of the abortion
procedure, including its benefits, risks, and
alternatives

« assurance that the patient can withdraw con-
sent at any time before the abortion

o an offer to discuss the procedure directly with
the physician to address any further questions.

« information about the estimated gestational
age of the fetus at the time of the abortion

« an option to review printed materials pro-
vided by the Department of Health, which
include descriptions of the fetus, alternatives
to abortion, and resources available for pre-
natal and postnatal care.

“Partial Birth” Abortion Law

In 2003, Virginia enacted the “Partial Birth Infanti-
cide Act, which prohibits “kill[ing] a human infant
... who has been born alive”—that is, who has been
“completely or substantially expelled or extracted
from its mother.””® The act was initially enjoined
after a federal district court found that the law could
be interpreted to criminalize the D&E method.”
However, the act was ultimately upheld by the Fourth
Circuit Court of Appeals in 2009 after that court
found that, “[i]n the circumstances where a standard
D&E results in a full, intact birth, the Virginia Act
makes clear that a doctor will incur liability only if
the doctor performs any deliberate act ‘intended to
kill” the fetus that has just been completely expelled
from the mother.””

Hospital Classification and Regulations

In 2011, Virginia enacted a law (Senate Bill 924) that
reclassified abortion clinics in which five or more
first-trimester abortions are performed per month

as “hospitals.””® The law put the Virginia Board of
Health in charge of promulgating regulations to
govern abortion clinics.”” In September 2011, the
Virginia Board of Health passed regulations under
this law, which required certain architectural stan-
dards, including “separate rooms for telecommunica-
tions and computer equipment; drinking fountains
in waiting rooms; six-inch handles on all sinks; larger
procedure rooms; larger hallways; hospital-style heat-
ing, cooling, and ventilation systems; and covered
entryways.”’®
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In 2011, Virginia passed a law prohibiting coverage
of abortion by any health insurance plan offered
through Virginia's health insurance exchange

(with exceptions for when the life of the pregnant
person is in danger and rape or incest).

Prohibition on Insurance Coverage

In 2011, Virginia passed a law prohibiting coverage
of abortion by any health insurance plan offered
through Virginia’s health insurance exchange (with
exceptions for when the life of the pregnant person is
in danger and rape or incest).”

Mandatory Ultrasounds

In 2012, Virginia passed a law mandating that an
ultrasound be performed at least 24 hours before
an abortion. If the gestational age could not be
determined through a standard transabdominal
ultrasound, the patient had to be offered alterna-
tive ultrasound imaging to ascertain the gestational
age. Exceptions to this requirement included cases
in which the woman is a victim of rape or incest.
Additionally, the law stipulated that the health
care provider offer the patient the chance to view
the ultrasound image, receive a printed copy, and
hear the fetal heart tones. The provider had to also
secure written confirmation from the patient that
these options were offered and whether the patient
accepted them. For patients residing more than
100 miles from an abortion provider, the ultra-
sound could be conducted two hours prior to the
procedure.80

“Day of Tears”

In 2017, Virginia enacted House Resolution 268,
which designated January 22 as the “Day of Tears” in
the state to note the anniversary of Roe v. Wade.®!

Legislation and Case Law Supporting
Abortion Care (Enacted from 2020 to 2021)

Falls Church Med. Ctr., LLC v. Oliver
In Falls Church Med. Ctr., LLC v. Oliver,3? the plain-
tiffs challenged four statutory provisions:

1. Licensing standards: Section 32.1-127(B)(1)
of the Code of Virginia classified any facility
performing five or more first-trimester abor-
tions per month as a “hospital,” mandated that
the Virginia Board of Health set minimum
licensing standards, and permitted health
department agents to inspect these facilities.?3

2. Hospital requirement for all second-trimester
abortions: Section 18.2-73 of the Code of Vir-
ginia requires all second-trimester abortions
to be performed in “a hospital licensed by the
State Department of Health or operated by the
Department of Behavioral Health and Devel-
opmental Services,” excluding abortion clin-
ics even if they were classified as “hospitals”
under Section 32.1-127(B)(1) of the Code of
Virginia.%*

3. Physician-only requirement: Section 18.2-72
of the Code of Virginia required that physi-
cians perform abortions (making it illegal for
other licensed health care professionals, nurse
practitioners and physician assistants, to per-
form abortions).%>

4. Mandatory two trips for an ultrasound and an
abortion: Section 18.2-76 of the Code of Vir-
ginia generally required women living within
100 miles of an abortion provider to undergo
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an ultrasound at least 24 hours before the
procedure.8¢

On September 30, 2019, the U.S. District Court
for the Eastern District of Virginia found that
(1) the licensing statute and regulations and (2) the
hospital requirement for previability, nonsurgical
second-trimester abortions were unduly burden-
some and therefore unconstitutional. The judge
enjoined enforcement of these provisions. However,
the judge ruled that the physician-only requirement,
mandatory two trips for an ultrasound and an abor-
tion, and facility inspection requirements were not
unconstitutional.?”

As further detailed below, Democrats gained
control of the state legislature during the 2019 elec-
tion and passed the RHPA in 2020, which repealed
most of the laws at issue in Falls Church Med. Ctr.,
LLC v. Oliver. As a result, the plaintiffs voluntarily
dismissed the lawsuit.8® However, note that according
to Section 18.2-73 of the Code of Virginia, all second-
trimester abortions must still be performed in “a
hospital licensed by the State Department of Health
or operated by the Department of Behavioral Health
and Developmental Services.”®

The RHPA
As noted above, in 2020, Virginia passed the RHPA,*°
which

o repealed the statutory provision that classi-
fied a facility performing five or more first-
trimester abortions per month as a “hospital”
and required that they be regulated as such

« allows nurse practitioners to perform proce-
dural and medication abortions during the
first trimester

o repealed the ultrasound requirement

o repealed the 24-hour mandatory waiting
period and requirement that patients receive
state-mandated information and counseling
about their abortions.

The wording of the statute allowing “nurse practi-
tioners” to perform abortions in the first trimester
was changed from “nurse practitioner” to “advanced
practice registered nurse.”!

Repeal of the Prohibition on Coverage of
Abortion Through Insurance Offered by the
State Exchange

In 2021, Virginia repealed the law prohibiting cover-
age of abortion by any health insurance plan offered
through Virginia’s health insurance exchange.*?

Local Legal Issues
The Dillon Rule

Virginia follows the Dillon Rule, which limits local
government’s authority to powers explicitly granted
by the state, those implied from these grants, and
those “essential and indispensable.”? Local gov-
ernments can only regulate activities if the state
legislature has specifically authorized them or if
such authority is reasonably inferred.** In 2007,
Virginia’s attorney general, Robert F. McDonnell,
issued an opinion at the request of a state senator
about whether the City Council of Manassas could
regulate abortion clinics through ordinances. The
attorney general discussed the Dillon Rule and noted
that Section 15.2-1102 of the Code of Virginia grants
cities and towns (and Section 15.2-1200 of the Code
of Virginia grants counties) general police powers

to take actions, not prohibited by the Constitution

of Virginia or state laws, that promote the welfare,
safety, health, peace, order, and overall well-being

of the municipality and its residents.”> He then con-
cluded that, although Manassas and other localities
could enact such ordinances under their general
police powers, as long as these ordinances are reason-
able, clearly define prohibited conduct, and do not
place an undue burden on a woman’s decisionmaking
process regarding abortion.%

Recent Zoning Developments Supporting
Abortion Care

In July 2016, the City Council of Fairfax voted
unanimously to rescind a 2013 zoning ordinance
that required abortion providers to obtain special use
permits. This rescission reclassified abortion clinics
so they would be treated like other medical providers,
removing additional permitting requirements.’”
After Dobbs overturned Roe v. Wade in June
2022, the City Council of Alexandria passed a resolu-

23



tion that affirmed its opposition to abortion becom-
ing illegal, called on the Virginia General Assembly
and U.S. Congress to take action to protect the right
to abortion in Virginia, and asked the city manager
to review zoning and land use regulations relating to
abortion clinics and to consider budgetary propos-
als that would ensure access to reproductive health
services and abortion care.”® In April 2023, the City
Council unanimously approved a zoning change

to treat abortion centers the same as other medical
facilities, allowing streamlined approval in commer-
cial and mixed-use zones.*”

A Zoning Proposal Restricting Abortion Care

In 2022, Bristol considered a proposal to change to
the city’s zoning ordinance to prevent new abortion
clinics from opening and restrict the expansion of
existing ones. The proposal generated significant
controversy, with attorneys on both sides of the
debate arguing that the Dillon Rule supported their
viewpoints.1%% In 2023, the Washington County
Board of Supervisors enacted an ordinance that
forbids the establishment of abortion clinics within
1,500 feet of churches, schools, public parks, and
various other zoning districts.!%!

A Lawsuit by a Landlord to Rescind an
Abortion Clinic’s Lease

In December 2022, Kilo Delta, LLC, the landlord of
Bristol Women’s Health in Bristol, Virginia, sued the
clinic for allegedly concealing that it would provide
abortion services on the leased property.1%2 The land-
lord sought to rescind the lease, and Bristol Women’s
Health has argued that the landlord continued to
accept rent and make repairs after knowing the clin-
ic’s services.!3 The lawsuit is ongoing.!%4

County Ordinances and Resolutions

A nationwide movement seeks to declare locali-

ties as sanctuaries for the unborn.!%°> Resolutions
and ordinances passed by these jurisdictions often
include language stating that life begins at concep-
tion, banning abortion services (including posses-
sion or distribution of abortion pills), and creating
civil causes of action against those who help preg-
nant people obtain abortions.!?® In September 2022,

Russell County passed a sanctuary-for-the-unborn
resolution, and in October 2022 Tazewell County
passed two such resolutions.!” The Russell County
resolution declares that the Fifth and Fourteenth
Amendments to the U.S. Constitution provide for
the protection of human life, declares the county to
be prolife, and pledges to oppose any providers or
businesses that facilitate or expand abortion servic-
es.1% Although we were unable to locate the Tazewell
County resolution online,!% a local news source
noted that the Tazewell County resolutions declare
the county “a sanctuary for the rights of the unborn™;
pledge to promote, protect, and defend “the full
humanity of the preborn child, through all stages
of development”; and commit to forming an ad hoc
committee to support “crisis pregnancy centers and
or other similar programs.”'10 As part of a local news
story, a University of Richmond law professor com-
mented that the Tazewell County and Russell County
resolutions are symbolic but not legally enforce-
able.!!! In addition, members of the Tazewell County
Board of Supervisors reportedly stated that their
county’s resolutions would not ban abortions in the
county and explained that the resolutions involve no
punitive components or sanctions.!!2

In December 2023, the Board of Supervisors in
Grayson County considered and rejected an ordi-
nance that would have declared the county to be a
sanctuary for the unborn and required compliance
with the federal Comstock Act,'!® which proponents
of the ordinance interpreted as prohibiting the mail-
ing or receipt of anything designed, intended, or
adapted for abortion (e.g., abortion medication).!1

Recent and Pending Bills in Virginia

In a search of Westlaw’s Virginia Proposed Legisla-
tion (Bills) database that we conducted on June 10,
2024, there were 48 bills from the 2024 session that
included the word abortion. The bills include those
that are supportive of abortion care (e.g., the 2024
Senate Bill 15, which prohibits the extradition of a
person charged with a criminal violation of a repro-
ductive health care services law in another state) and
those seeking to restrict abortion access (e.g., the
2024 House Bill 1364, which seeks to entirely pro-
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N 2024, both the Senate and the House of
Delegates proposed amendments to the
Constitution of Virginia to enshrine a “fundamental
right to reproductive freedom” in the state
constitution. This requires the General Assembly
to pass the amendment in two consecutive years
before it would be placed on the ballot.

hibit abortion except to save the life of the pregnant
person).1>

In 2024, both the Senate and the House of Del-
egates proposed amendments to the Constitution
of Virginia to enshrine a “fundamental right to
reproductive freedom” in the state constitution. This
amendment would prohibit the state from

penaliz[ing], prosecut[ing], or otherwise
tak[ing] adverse action against an individual
on the basis of an actual, potential, perceived,
or alleged outcome of such individual’s preg-
nancy, nor shall the Commonwealth penalize,
prosecute, or otherwise take adverse action
against an individual who aids or assists
another individual, with such individual’s
voluntary consent, in the exercise of such indi-
vidual’s right to reproductive freedom absent a
“compelling state interest.”!16

The constitutional amendment requires the Gen-
eral Assembly to pass the amendment in two con-
secutive years (e.g., 2024 and 2025) before it would be
placed on the ballot for Virginians to vote, likely in
2026.17 A similar constitutional amendment did not
move forward for voting in the House of Delegates in
2023 (House Joint Resolution 519) but had passed in
the Senate (Senate Joint Resolution 255).118

In 2024, Governor Youngkin vetoed four bills
that sought to establish shield laws for reproductive
health providers. These bills were designed to protect
health care professionals who provide services that
are legal in Virginia, including abortions, from crim-
inal extradition to other states and from disciplinary
actions by the state’s health board.!"
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